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S.  TATIiOB,  PBIIITBB,  aEOBGB-TABD^  DBUBT-LAHl^  BTBAHD. 


OVER.RULED, 


Andrews  t  Powts,  6 
Andrew*  ▼  Sonthoute,  5 
Anon.  (1  Salk.  86,  88),  6, 
Anon.  (5  Sim.  322).  5 
AtU-Gen.  t  Stamford,  93 

B«ll  T  Gordon,  285 
Bariatinsky,  re,  6 
Baker  ▼  Hanbury,  94 
Barton  t  Jayne,  94 
Bentham  t  Wiltshire,  94 
Bereaford  t  Adair,  216 
Bickerton  t  Burrell,  5 
Bowie's  Lewis  case,  5 
Brandling  t  Harrington,  285 
Brett  T  Greenwood,  6 
Bnrchall  t  Bellamy,  285 
Burke  t  lidwell,  94 
Burkett  t  lUnsom,  94 

Carter  t  James,  94 
Cuter  Y  Madgwiek,  216 
Challenger  ▼  Sheppard,  94 
Christian  t  Corren,  94 
Church  T  Edwards,  94 
Cider  mill  case,  6 
Qaygate  y  Batchelor,  6 
Colegate  t  Batchelor,  6 
Connor  t  McCarthy,  286 
Conway  t  Nail,  285 
Cordwell  y  MackriU,  6 
Croaby  t  3iiddleton,  94 

Darnel  ▼  Bingham,  285 

Desprey  ▼  Mitchell,  285 

Doe.  dem.  Bgremont  t  F^rwood,  286 

Doe  T  Cocik,  6 

Drue  ▼  Baylie,  286 

Duncan  t  Chamberlayne,  6 

Bdmonds  t  Grorea,  216 
£dwards  t  Jonea,  6 
Edwards  y  KcIIy,  285 
£llia  Y  Nimroo,  6 
Xlwonhy  Y  Bird,  6 
Eyans  t  Brown,  285 
JBrana  ▼  Williams,  6 

Fitaaimon  y  Burton,  6 
Flight  Y  Bentley,  94 
Fortescue  y  Bamett,  6 
Forth  Y  Chapman,  6 

Gaskell  y  Gaskell,  6 
Grant  y  Ellis,  285 
Gretton  y  Hayward,  94 
Oullen  Y  Gullen,  7 

Ball  Y  Hugonin,  94 
Hall  Y  Smith,  7 

Y  Thurston,  94 


Hart  ▼  Hopkins,  286 
Haatleton  y  Jackson,  7 
Hays  ▼  Bailey,  95 
Hockley  y  Bantock,  7 
Howard  y  Shaw,  216 
Howell  Y  Tonng,  95 

Jannan  y  Orchard,  286 
Jonea  y  Hill,  7 

Kempston  y  Saunders,  285 
Xemck  y  Bransby,  7 
Knox  Y  Kelly,  285 

Langford  y  Knott,  7 
Long  Y  Short,  7 
Lyon  Y  Reed,  7 

Mann  y  Stephens*  216 
Harsh  y  Hunter,  7 
Mellows  Y  May,  286 
Moateith  y  Taylor,  210 

Newlaad  y  Chaapton,  7 

Ottey  T  Penaam,  7 

Page  Y  Adam^,  95 
Pettiwood  Y  Cooke,  7 
Purcell  Y  Maonamara,  285 

Badcliflb  y  Fursman,  286 
Raphael  r  Boehm,  216 
Rex  Y  Baker,  285 
Richarda  y  Jackson,  286 
Robinson  y  Dugdale,  8 
Robinson  y  Newdick,  286 
Roe  Y  Pierce,  285 
Rothschild  y  Currie,  216 

Sandys  y  Long,  95 
Scott  Y  Nelson,  285 
Simpson  y  Yaughan,  8 
Smith's  cane,  285 
Stoddart  y  Palmer,  285 
Sweetapple  y  Jesse,  285 

Thorns*  Y  Cook,  8 
Thompson,  re,  8 
Towler  y  Chatterton,  216 
Trimleson  y  Kemmis,  286 

Wheelwright  y  Jackson,  285 
White  Y  Briggs,  8 
White  Y  White,  8 
Whitley  y  Gough,  286 
Williams  y  Leper,  286 
Williams  y  Williams,  8 
Willis  Y  Newham,  286 
Wooda  Y  Woods,  8 


ADDITIONS,  ERRATA,  ETC. 

p.  13,  line  10  from  top,  dele  '*  peace"  and  substitute,  ''  Magistrates 
acting  for  the  petty  sessions  division."    See  page  37. 

P.  28.  By  12  &  13  Vict.  2.  c  110,  s.  18,  attorneys  must  sue  in  the  county 
courts  like  other  persons. 

P.  140,  line  10  from  bottom,  for  "  an  abatement  showing,"  read,  *'  an 
ahsiract  showing," 

P.  150.  The  Charitable  Trusts'  Jurisdiction  Bill  was  withdrawn.  See 
pp.  247.  248. 

P.  172,  line  1 1  from  top,  "  cases,  p.  16,"  read  "  cases,  p.  25." 

P.  183,  {tiie  5,  after  "  admission,"  add  "  not." 

P.  187,  line  11  from  top,  for  "  2  Ejtpon,"  read  "2  £$pin." 

P.  217.  Une  7  from  top,  for  "A.  r,"  reads,  " A's j"  line  11,  for  "  as,'* 
read, "  was."         * 

P.  231.  The  cast  of  Boosey  t.  Purday,  deciding  that  a  foreigner  resi* 
ding  abroad  has  no  copyright  in  England,  is  respited  in  13  Jurist,  p.  918, 

P.  238.  The  act  respecting  the  defective  execution  of  leasing  powers, 
has  been  suspended  for  a  time.    See  vol.  2,  N.  S. 

P.  246,  li$ie  3  from  bottom,  for  "  held  to  be  exclusive,"  read  *'  held  ta 
be  tndusive. ' 

P.  304,  line  2  from  top,  for  "  which  is  will  be,"  &c.,  read  "  which  wUl 
be,    &c. 
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Alezander  ▼  Mc  Kensie,  !81 
Alexander  t  Bftontgomery,  75 
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Barton  ▼  Jayne,  68 
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Begbie  r  Levi,  145 
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Bell  T  Aheame,  132, 133 

Bendry  t  Price,  116,  118 

Bennett  r  Anderson,  183 

Bennett  t  Bernard,  91,  109 

Benyon  t  Nettlefold,  290 
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Blackbom  t  Edgely,  84 
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Blozom  ▼  Williamf,  142,  143,  144» 
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Bolton  T  Williams,  81 
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Boultbee  r  Stubbs,  290 
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Bramah  t  Roberts,  182, 183 
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Brandon  t.  Robinson  196 
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Brewster  ▼  Kidgell,  301,  302 
Bridge  t  the  Grand  Junction  Bailw. 

Co.  217,  218 
Briscoe  t  Briscoe,  269 
Britten  t  Wart,  118 
Brooker  ▼  Cooper,  242 
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Brown  t.  Duncan,  311 
Brown  t  Edaington,  129,  153 
Brownell  ▼  firownell,  136 
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CONVEYANCING— LEzlSES. 


It  19  intended  to  devote  considerable  attention  to  Conveyancing,  par- 
ticularly with  reference  to  the  necessity  for  the  practitioner  making 
his  instmments  conformable  to  the  actual  decisions  of  the  courts. 
He  who  contents  himself  with  following  precedents  (however  well 
drawn)  withont  adopting  the  modifications  demanded  by  decisions 
will  find  that  he  is  following  a  blind  leader,  and  be  liable  to  fall  into 
serious  mistakes.  We  have  reserved  a  head  among  "  Lbadino 
Cabbs  "  for  Conveyancing  decisions,  but  we  have  thought  the  im- 
portance of  two  recent  cases  on  the  framing  of  leases  demanded  a 
more  special  notice  than  could  be  given  in  that  place.  The  follow- 
ing are  the  decisions  alluded  to  : — 

Under-lease — Covenants  to  repair,  SfC. — Breach  of — Damages — 
JPorm  of  under-lease, — ^The  contract  of  an  under-lessee  is  merely  to 
perform  the  covenants  in  his  under-lease,  and  not  (unless  there  be  a 
specific  covenant  for  that  purpose),  to  indemnify  his  lessor  against 
any  loss  which  he  may  sustain  by  reason  of  a  forfeiture  committed 
by  the  under-lessee.  Tbus  it  has  been  holden  that  the  under-lessee 
is  not  liable  to  indemnify  his  lessor  against  the  costs  of  an  action  at 
the  suit  of  the  original  lessor  for  a  breach  of  covenant  committed  by 
such  under-lessee  (Penley  v.  Watts,  7  Mees.  &  W.  601  ;  Walker 
V.  Hatton,  10  Id.  249,  in  effect  overmliog  Neale  v.  Wyllie,  3  Barn. 
&  Crea.  633^.  This  doctrine  haa  received  full  confirmation,  and 
even  been  extended  as  to  its  effects,  in  the  late  case  of  Ix>gan  v. 
Hall  (4  Com.  Bench  Rep.  598;  S.  C.  11  Jur.  804).  There  pre- 
mises were  demised  to  the  plaintiff  and  others  for  a  term  of  years, 
commencing  from  March,  1829,  and  with  covenants  by  the  plaintiff 
to  repair,  and  also  to  Insure  in  the  Protector  Fire  Insurance  Office, 
or  in  Buch  other  respectable  Fire  Insurance  Office  in  London  or 
Westminster  as  the  plaintiff  and  the  other  lessees  should  think  fit. 
The  demise  then  contained  a  proviso  for  re-entry  in  case  of  breach 
of  covenants.  By  a  lease,  dated  the  30th  AprU,  1835,  the  plaintiff 
under-leased  the  premises  to  the  defendants,  for  a  term  short  of  the 
original  term,  and  with  covenants  to  repair  and  insure  precisely  the 
same  as  those  in  the  original  lease  to  the  plaintiff,  except  that  the 
covenant  to  insure  was  to  insure  in  the  Protector  Fire  Insurance 
Office,  or  in  such  other  respectable  Fire  Insurance  Office  in  London 
or  Westminster,  as  the  defendants  should  think  fit.  The  defendants 
bad  notice  of  the  lease  to  the  plaintiff,  and  of  its  contents.     The 
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covenants  to  repair  and  insure  having  been  broken,  the  plaintiff  was 
ejected  by  the  superior  landlord*  Held,  that  the  plaintiff  was  not 
entitled  to  recover  against  the  defendants,  as  damages  for  breach  of 
covenant,  the  value  of  the  reversionary  interest  in  the  term  which 
he  had  so  lost,  there  being  no  covenant  by  the  defendants  to 
indemnify.  Mr.  Justice  Maule  said :  "  The  covenant  is  not  to  pay 
any  damages  which  the  plaintiff  may  have  incurred  by  reason  of  the 
breach  of  a  covenant  which  he  has  entered  into.  The  defendants 
are  liable  only  to  pay  such  damages  as  follow  from  the  breach  of 
their  covenant.  But  the  present  damages  are  not  arising  from  the 
breach  of  the  defendants'  covenant,  and  the  defendants  cannot  be 
liable  for  damages  arising  out  of  what  they  were  not  parties  to, 
notwithstanding  they  may  have  had  notice  of  the  covenants  entered 
into  by  the  plaintiff.  I,  therefore,  think  that  this  case  should  be 
decided  for  the  defendants,  on  the  ground  that  the  loss  which  is  here 
sought  to  be  thrown  on  the  defendants  does  not  properly  arise  from 
the  breach  of  their  covenant,  but  in  consequence  of  a  covenant  by 
the  plaintiff,  to  which  the  defendants  are  not  parties." 

The  above  case  shows  the  necessity  of  attending  to  leg^  doc« 
trines  in  framing  an  under-lease.  There  should  either  be  a  right 
reserved  to  the  original  lessee  to  enter  to  make  the  necessary 
repairs,  and  so  himself  perform  the  covenants  of  the  original  lease, 
or  the  under  lessee  should  be  made  to  covenant  to  pay  the  rent, 
and  perform  the  covenants  in  the  original  lease,  and  to  indemnify 
the  lessee  in  case  of  non- performance.  The  following  form  would« 
we  think,  be  found  sufficient : — "  And  the  said  [under 'lessee]  doth 
hereby  for  himself,  his  heirs,  executors,  and  administrators,  cove- 
nant with  the  said  [original  lessee],  his  executors  and  administrators, 
that  the  said  [under-lessee],  his  executors,  administrators,  or  assigns, 

will  henceforth  pay  the  said  yearly  rent  of  £ ,  by  the  said  lease 

reserved,  and  observe  and  perform  all  the  covenants  and  conditions 
therein  contained,  and  by  the  lessee,  his  executors,  and  adminis- 
trators or  assigns,  henceforth  to  be  observed  or  performed,  and  will 
keep  the  said  [original  lessee] ,  his  heirs,  executors,  and  adminis- 
trators, indemnified  against  all  actions,  suits,  expences,  losses, 
damages,  and  claims  on  account  of  the  non-payment  of  the  said 
rent,  or  any  part  thereof,  or  of  the  breach,  or  non-observance,  or 
non-performance  of  the  said  covenants  and  conditions,  or  any  of 
them." 

Lease  determinable  on  notice — Form  of  proviso, — It  is  by  no 
means  uncommon  for  a  lease  to  have  a  provision  for  determining 
the  term  before  its  natural  expiration,  on  a  notice  given  at  a  certain 
time.  In  framing  such  a  proviso  in  a  lease,  great  care  is  required, 
so  as  not  to  permit  the  lease  to  be  determined  before  all  the  cove- 
nants are  performed.     The  point  to  which  attention  should  be 
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directed  »«  that  the  performance  of  all  the  covenants  should  be 
condition  precedent  to  the  determination  of  the  lease.     The  coartc 
indeed,  have,  where  they  could,  so  construed  the  proviso.     Thus 
in  Porter  v.  Sheppard  (6  Term  Rep.  655),  where  a  lease  was  mad* 
for  seven  years,  with  a  proviso  that  the  lessee  might  determine  thi 
term  at  the  end  of  the  first  three  or  five  years,  upon  giving  si: 
months'  notice,  and  after  the  expiration  of  such  notice,  upon  pay 
ment  of  all  rent  and  performance  of  the  covenants,  the  lease  shoulc 
be  void ;  it  was  held  that  mere  notice  was  not  sufficient  to  deter- 
mine  the  lease,   but  that  payment  of  rent   and   performance   o 
covenants  was  a  condition  precedent.     This  establishes  the  genera 
principle,  where  there  is  nothing  else  in   the  lease  to  rebut  the 
presumption  that  it  was  intended  that  the  performance  of  the  cove- 
nants should  be  a  condition  precedent  to  the  determination  of  the 
lease.     But  it  frequently  happens  that  there  is   also   an  expreai 
provision  that,   notwithstanding   such    determination,   the   lessor*! 
remedies  for  any  breach  of  covenant  shall  not  be  prejudiced.     Nok 
this  is  a  provision  that  is  not  necessary  ff  the  lease  is  not  to  ceasC; 
and  leads  to  the  presumption  that  the  parties  intended  that  the  lease 
should  determine  at  the  expiration  of  the  notice,  without  reference 
to  the  performance  of  the  covenant  being  a  condition  precedent. 
This  was  the  case  of  Friar  v.  Grey  (12  Jur.  913).     There  a  lease 
contained  a  proviso  that,  if  the  lessee  should  give  notice  to  quit 
eighteen  calendar  months  before  the  end  of  the  eighth  year,  then 
and  in  such  case,  all  arrears  of  rent  being  paid,  and  all  the  cove- 
nants and  agreements  on  the  part  of  the  lessee  having  been  observed 
and  performed,  the  lease,  and  every  clause  and  thing  therein  con< 
tained,   should,   at  the   expiration   of  the  eighth  year,  cease   anc 
determine ;  "  but,  nevertheless,   without  prejudice  to  any  claim  oi 
remedy  which  any  of  the  parties  hereto  may  then  be  entitled  to  fo; 
breach  of  any  of  the  covenants  or  agreements  hereinbefore  con 
tained."     It  was  held  that  the  performance  of  all  the  covenants  b; 
the  lessee  was  a  condition  precedent  to  the  determination  of  th 
lease.     Lord  Denman  said  :  "  The  case  of  Porter  v.  Shephard  ( 
T.  R.  655),  is  directly  in  point,  to  show  that  the  performance  of  a) 
the  covenants  by  the  lessees  is  a  condition  precedent  to  the  detei 
mination  of  the  lease.     In  that  case,  however,  no  such  words  f 
those — •  but  nevertheless  without  prejudice,'  &c.,  were  introduce 
into  the  proviso.     We  are  of  opinion  that  their  introduction  inf 
the  present  proviso  makes  no  difference  in  the  construction  of  i 
They  appear  to  be  introduced  for  greater  caution  as  regards  tl 
right  of  the  lessor  for  breaches  of  covenant,  which  might  be  unknow 
to  him  at  the  expiration  of  the  eight  years,  or  possibly  to  meet  tl 
case  of  the  lessor  acquiescing  in  the  notice  given  by  the  lessee 
although  strictly  the  condition  precedent  might  not  be  performe 
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therefore,  in  an  action  for  breach  of  sach  covenant,  the  declara 
ttOQ  set  forth  only  so  mach  of  the  covenant  as  related  to  th< 
conenming  the  cropa  on  the  premises,  bat  omitted  to  traverse  thi 
tenant's  having  brought  on  the  substituted  quantity  of  manure,  anc 
assigned  for  a  breach  the  sdling  off  and  carrying  away  certaic 
crops,  without  converting  the  same  into  manure,  it  was  held  that 
the  declaration  was  defective  (and  not  amendable  at  the  trial),  and 
that  the  defendant  was  entitled  to  a  verdict  on  a  plea  thereto  of 
non  est /actum. 


CASES  OVER-RULED.  DOUBTED,  &c. 


[It  is,  of  course,  not  possible  to  give  this  head  in  every  number, 
bat  we  shall  do  so  from  time  to  time  as  we  collect  materials.  These 
are  not  likely  to  be  wanting  looking  at  the  number  of  cases  now 
questioned  or  over-ruled  by  the  courts.  Indeed,  the  practitioner 
hardly  knows  when  he  gets  hold  of  a  case,  whether  he  can  rely  on 
it  or  not.  The  reader  would  do  well  to  note  these  cases  in  his 
reports.] 

Andrews  v.  Powys  (2  Bro.  P.  C.  504),  as  to  equity  determining 
validity  of  will,  no  authority.  See  Middleton  v.  Sherburne,  4  You. 
and  Coll.  358. 

Andrews  v.  Souihause  (5  Term  Rep.  292),  devise  subject  to 
charge,  observed  on  in  Peppercorn  v.  Peacock  (4  Jur.  1122;  at  law 
in  3  Scott.  N.  R.  651). 

Anon.  (1  Salk.  86,  88),  as  to  attorneys  appearing  for  parties  with« 
out  authority,  over-ruled  bv  Bayky  v.  Bucklsnd,  1  Exch.  Rep.  1  ; 
S.  C.  16  Law  Joum.,  N.  S.,  Ex.  204  ;  11  Jur.  564. 

Anon,  (5  Sim.  322),  as  to  Chancellor's  ordering  conveyance  of 
lunatic's  property,  over-ruled  by  re  Shorrocks,  exp.  Wallis,  1  Myl. 
and  Cr.  640.     But  see  Meyrick  v.  Bowycr,  8  Jur.  566. 

BkKerton  v.  Burrell  (5  Mau.  and  Selw.  383),  as  to  agent  in  con^ 
tract  not  suing  as  principal.  Doubtful  whether  well  decided  on  dis- 
tinction of  knowledge  before  action  brought  that  party  was  really  a 
principal  (per  Alderson,  B.,  in  Rayner  v.  Grote,  15  Mees.  and  W. 
366).     See  12  Jur.  1022. 

Bariaiinsky,  re  (1  Phill.  442),  as  to  hearing  counsel  on  cross- 
petition,  over-ruled  by  re  Townsend,  I  Phil.  804  ;  S.  C.  16  Law 
Joum.,  N.  S.,  Chanc.  266. 

Bowie's,  Lewis,  Case  (11  Co.  Rep.  79),  as  to  tenant  in  tail  after 
poaaibility  of  issue  extinct,  merger,  &c.,  considered  and  explained! 
in  Creagh  v.  Blood,  3  Jones  and  La    133. 
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Brett  ▼.  Greenwood  (3  You.  and  C.  230),  as  to  giving^  wife  whole 
property  where  husband  insolvent,  not  followed  in  Napier  v.  Napier, 
1  Dru.  and  Warr.  407.  See  further  Gardner  v.  Marshall,  14  Sim. 
575 ;  S.  C.  9  Jur.  958. 

Cider  Mil!  case,  cited  in  Lawton  v.  Lawton  (3  Atk.  13),  as  to 
fixtures,  observed  upon  and  treated  as  of  no  authority  in  Fisher  v. 
Dizon,  1  CI.  and  Fin.  312. 

Claygate  or  Colegatev,  Batchelor  (Owen,  143;  Cro.  Eliz.  872), 
as  to  restraint  of  trade,  over-ruled  in  Green  v.  Price,  1 3  Mees.  and 
W.  695  ;  S.  C.  14  Law  Joum.,  N.  S.,  Exch.  105 ;  9  Jur.  857. 

Cordwell  v.  Mackrill  (2  Eden,  344),  purchaser  taking  notice  of 
an  equity  arising  from  ambiguous  words,  observed  upon  in  Thomp- 
son V.  Thompson,  1  Dru.  and  Warr.  459. 

Doe  V.  Cook  (7  East,  269),  that  bequest  to  other  than  executor 
for  a  limited  period  is  gift  of  whole  term  where  limitation  over  void, 
is  not,  it  seems,  sustainable.  Ker  v.  Dungannon,  1  Dru.  and  Warr. 
509. 

Duncan  v  Chamherlayne  (11  Sim.  123),  notice  of  assignment  of 
policy,  over- ruled  by  Thompson  v.  Speirs,  13  Sim.  469* 

Edwards  v.  Jones  (1  Myl.  and  C.  226 ;  S.  C.  7  Sim.  325), 
as  to  voluntary  imperfect  gifts,  observed  upon  in  Ward  v.  Audland 
(8  Beav.  201 ;  S.  C.  14  Law  Joum.,  N.  S.,  Chanc.  145). 

Elworthy  v.  Bird  (2  Sim.  and  Stu.  372),  as  to  covenants  in  sepa* 
ration  deed,  &c.,  observed  upon  in  5  Bing.  N.  C.  348,  349. 

Ellis  V.  Nimmo  (LI.  and  Gou.  temp.  Sugden,  333),  as  to 
specific  performance  of  voluntary  agreement,  treated  as  over-ruled 
by  Sir  E.  Sugden  himself  in  Moore  v.  Crofton,  3  Jon.  and  Lat. 
442,  443. 

Evans  v.  Williams  1  Cr.  and  Mees.  30),  as  to  security  after  dis- 
charge of  insolvent  for  old  and  new  debt,  explained  in  Sheerman  v. 
Thompson,  11  Adol.  and  Ell.  1027  ;  S.  C.  4  Jur.  820. 

Fitssimon  v.  Burton  (mentioned  in  Findlay  on  Renewals,  284, 
311),  dictum  of  T^rd  Eldon  as  to  loss  of  renewal  where  all  lives 
have  dropped,  doubted  in  Butler  v.  Portarlington,  1  Drury  and  Warr* 
20;  S.  C.  1  Con.  and  L.  1. 

Fortescue  v.  Bamett  (3  Myl.  and  K.  36),  as  to  imperfect  assign- 
ments, commented  on  and  explained  in  Edwards  t.  Jones  (I  Myl. 
and  Cr.  226),  and  in  Ward  v.  Audland  (8  Beav.  201  ;  S.  C.  14  Law 
Journ.,  N.  S..  Chanc.  145  ;  9  Jur.  384  ;  8  Beav.  201). 

Forth  V.  Chapman  1  P.  Will.  666),  as  to  bequest  to  other  than 
executor  of  a  term  for  a  day,  being  gift  of  whole  term,  not  sustain- 
able, semble.     Ker  v.  Dungannon,  1  Dru.  and  War.  509. 

Grtskell  V.  Gaskell  (2  You.  and  Jerv.  502),  as  to  trust  not  com- 
municated, over- ruled  by  Wheatley  v.  Purr  (1  Keen,  551),  Dnm- 
mer  v.  Pitcher  (5  Sim,  35 ;  S.  C.  2  Myl.  and  K.  262). 
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GvOen  v.  Gullen  (7  Sim.  236),  as  to  consent  of  infant  married 
woman  to  payment  of  money  oat  of  court,  over*ru]ed  by  Abraham 
T.  Newcombe,  12  Sim.  566* 

Hall  v.  Smith  (I  Bam.  and  Cr.  407),  as  to  proof  on  joint  estate 
upon  note  drawn  by  one  partner  for  all,  oyer-ruled  in  re  Clarke, 

I  Fhil.  562 ;  S.  C.  ]  De  Gex.  153  ;  9  Jar.  931. 

Ha$tUtaw  t.  Jackson  (8  B.  and  C.  221  ;  S.  C.  6  Law  Joum., 
O.  S.,  K.  B.  318),  as  to  particnlars  of  plaintiff's  demand,  a  very 
doubtful  case,  jTfT  Pollock,  C.  B,  in  Mearing  ▼.  Hellings,  15  Law 
Joom.,  N.  S.,  £xch.  168. 

Hockley  r,  Bantock  (1  Rass.  141),  as  to  extent  of  liability  of 
trustees  for  not  investing,  not  to  be  relied  on.  See  Shepherd  or 
Sbeppard  v.  Mouls,  5  Hare,  400 :  S.  C.  9  Jur.  506,  508.  See  fur- 
ther, Robinson  v.  Robinson,  12  Jur.  969). 

James  v.  Broek  (16  Law  Joum.,  N.  S.,  Q.  B.  168),  as  to  costs  of 
several  issues  over-raled  by  Elderton  v.  Emmens,  17  Law  Joaro., 
N.  S.,  Q.  B.  277. 

Jones  V.  HUl  (7  Taant.  392),  as  to  case  or  assumpsit  lying  against 
the  assignee  of  lessee  for  non-repair,  &c.,  explained  in  Burnett  v 
Lynch,  5  B.  and  Cres.  600,  603. 

Kerrick  v.  Bransby  (7  Bro.  P.  C.  437),  as  to  equity  trying 
validity  of  will,  no  authority.  Middleton  v.  Sherburne,  4  You.  and 
Coll.  355. 

Longford  v.  Knott  (1  Jac.  and  Walk.  291),  as  to  solicitor's  costs 
being  taxed  by  third  party  is  over-raled  by  the  cases  of  Balme  v. 
Paver  (Jac  305),  and  Vincent  v.  Venner,  1  Myl.  and  Ke.  212. 
See  Langford  v.  Mahoney,  4  Dra.  and  Warr.  81 ;  see  now  6  &  7 
Vict.  c.  76. 

Long  V.  Short  (1  P.  Will.  406),  as  to  contribution  and  abatement 
corrected  in  Jackson  v.  Hamilton  (9  Irish  £q.  Rep.  430),  in  Corne- 
wall  V.  Comewall  (12  Sim.  298),  and  in  G^ervis  v.  Gervis  (14  Sim. 
654  ;  S.  C.  16  Law  Journ.,  N.  S.,  Chanc.  422 ;   1 1  Jur.  580). 

Lyon  V.  Reed  (13  Mees.  and  W.  285).  as  to  surrenders  of  leases 
by  operation  of  law,  approved  in  Creagh  v.  Blood,  3  Jones  and  Lat. 
133. 

Marsh  v.  Hunter  (6  Madd.  295),  as  to  extent  of  liability  of  trus- 
tees for  not  investing,  not  cited  in  Hockley  v.  Bantock  (suprd),  and 
is  now  law.     See  Sbeppard  v.  Mouls,  5  Hare,  400. 

Newland  v.  Champion  (1  Ves.  105),  is  explained  in  note  to  Law 
T.  Law,  2  Coll.  4,  and  in  3  Jon.  and  I^at.  478,  481. 

Ottey  V.  Pensam  (1  Hare,  324),  as  to  confirming  report,  wrong, 
see  Beavan  v.  Gibert,  8  Beav.  308. 

Petthoood  V.  Cooke  (Cro.  £liz.  52),  as  to  words  of  devise  not  ex- 
pressing interest,  questioned  by  Lord  Ellenborough  inBebb  v.Penoyre, 

II  East*  162,  and  further  noticed  in  Doe  dem.  Atkinson  v.  Fawcett, 


s 

or  Fardett,  3  Com.  B.  Rep.  274 ;  S.  C.  10  Jar.  740 ;   15  Law 
Joam.,  N.  S.,  C.  P.  244. 

Robinson  ▼.  Dugdaie  (2  Vem.  180),  as  to  limitations  to  wife  in  a 
settlement,  doubted  by  Viee-Chaacelior  in  Hansen  ▼•  Miller,  8  Jur. 

210. 

Simpson  v.  Vaughan  (2  Atk.  31),  explained  in  Mr.  Sanders's  note 
thereto,  and  in  3  Jon.  and  Lat.  482. 

nkomas  ▼.  Coek  (2  B.  and  Aid.  119),  as  to  surrender  by  opera- 
tion  of  law,  is  not  to  be  extended.  See  Creagh  v.  Blood,  3  Jones 
and  Lat.  133. 

Thompson,  re  (12  Sim.  392),  as  to  conveyance  by  heir  of  mort- 
gagee, not  to  be  relied  on.  See  2  Daniell's  Praet.  1 727,  n.  b. 
2nd  edit. 

White  ▼.  Briggs  (13  Sim.  33),  as  to  words  of  recommendation  in 
will  being  a  trost,  over-mled  by  L.  C.  15  Sim.  33;  S.  C.  15  Law 
Journ.,  N.  S.,  Chanc.  182. 

White  V.  White  (5  Beav.  221),  as  to  giving  power  to  trustees  to 
appoint  new  trustees,  doubted  in  Ogknder  v.  Oglander,  12  Jur. 
786. 

Williams  ▼.  Williams  (1 5  Ves.  41 9),  as  to  tenant  in  tail  after  possi- 
bility of  issue  extinct,  waste,  merger,  &c.,  considered  and  explained 
in  Creagh  t.  Blood,  3  Jones  and  Lat.  1 33. 

Woods  V.  Woods  (1  Hare,  451  ;  1  Myl.  and  Cr.  401),  as  to  gift 
to  widow  for  support  of  self  and  family,  explained  12  Jur.  236,  2? 7. 


RECENT  STATUTES  (11  &  12  Victoria), 


Administration  of  Criminal  Justice  Act — Protection  of  Justices  Act 
— Poor  Removal  Act — Removal  of  Defects  in  Criminal  Proceed- 
ings— Accessories — Counts  for  Stealing  and  Receiving — Amending 
Indictment — Counts  for  Stealing  and  Receiving — Amending  Indict' 
ment — Protection  of  Justices  of  the  Peace — Poor  Removal  Act — 
Criminal  Appeal  Act — Game  Certificates — Killing  Hares. 

The  last  session  of  Fterliament  (11  &  12  Victoriae)  was  by  no 
means  unproductive  of  statutes  of  importance*  It  is  true,  we  have 
no  Bankruptcy  or  Insolvency  Amendment  Acts,  but  then  to  com- 
pensate this  unwonted  deficiency,  we  have  some  important  acts  relative 
to  the  administration  of  criminal  justice,  the  protection  of  justices  of 
the  peace,  the  establiahraient  of  a  court  of  criminal  appeal,  the 
amendment  of  poor  [law  appeal  procedure,  the  winding*np  of  joint 
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stock  companies*  and  some  others  desenring  attention.  We  shall  1 
this  number  notice  the  acts  relating  to  the  administration  of  crimiof 
joatice,  the  protection  of  justices  of  the  peace,  the  poor  law  appei 
procedure*  and  some  others,  reserving  the  other  acts  to  a  subseqnei 
number. 

Removal  of  Defects  in  Criminal  proceedings — Accessories — Cowi 

for  stealing  and  receiving — Amending  Indictment •  Chap.  46.— Thj 

act  is  one  of  a  very  beneficial  tendency,  ao  far  as  relates  to  the  tri| 

of  accessories,  the  insertion  of  counts  in  indictments  for  stealiq 

and  receiving  stolen  property,  and  the  amendment  of  indictments  i 

cases  of  variance  between  written  matter  and  its  statement  in  tl| 

indictment.     As  to  accessories :  in  treason  and  misdemeanor  thei 

were  none,  but  in  felony  there  might  be.      Formerly  accessorii 

coold  not,  without  their  own  consent,  unless  tried  with  the  principal 

be  pat  on  their  trial  before  the  principal  had  been  convicted  or  ool 

lawed.     As  to  accessories  before  the  fact,  this  was  altered  by   tl 

7   Geo.  4,  c.  64,  ss.  9,  11,  whereby  they  may  be  tried  for  a  sal 

stantive  felony,  whether  the  principal  has  been  convicted  or  not,  c 

is  amenable  to  justice  or  not.     But,  if  indicted  with  the  principal,  an 

the  latter  pleaded  any  plea  but  the  general  issue,  the  aecessory  was  nc 

boand  to  answer  until  such  plea  had  been  determined ;  and  if  tl 

general  issue  were  pleaded,  the  jury  were  charged  to  enquire  first  ( 

the  principal,  and  if  the  principal  did  not  appear  at  the  trial,   tl 

accessory  was  not  bound  to  plea  (Reg.  v.  Ashmall,  9  C.  and  P.  236 , 

Now,  however,  accessories  before  the  fact  to  any  felony  (commc 

law  or  statutory),  may  be  indicted,  tried,  convicted,  and  punished  i 

all  respects*  as  ijf  they  were  principal  felons  (sect.  1 )  and  accessori*! 

after  the  fact  (extending  7   Geo.  4,  c.  64,  ss.  9  and  11,  to  them, 

may  be  indicted  and  convicted,  together  with  the  principal,  or  aft ! 

his  conviction,  or  may  be  indicted  and  convicted  of  a  substanti ' 

felony  (whether  the  principal  shall  or  shall  not  have  been  previouc  1 

convicted,  or  shall  or  shall  not  be  amenable  to  justice),  and  me  \ 

thereupon,  be  punished  in  like  manner,  as  any  accessory  after  1 1 

fact  to   the    same    felony,  if  convicted  as  an  accessory,  and  t : 

offence  of  such  person  may  be  tried,  &c.  by  any  court  which  sb  i 

have  jurisdiction  to  try  the  principal,  as  if  tho  accessorial  act  b  i 

been  committed  at  the  same  place  as  the  principal  felony  ;  provid  ; 

that  such  person,  once  duly  tried  for  such  offence,  shall  not  be  tri  ! 

again  for  the  same  ofifence  (Sbct.  2). 

Counts  for  stealing  and  receiving.  —  It  was  considered  imp  ; 
per  to  include  in  the  same  indictment,  counts  for  stealing  p  : 
p^y,  and  for  receiving  it  knowing  it  to  be  stolen  (R.  v.  Gallow  ; 
I  Mov.  C.  C.  234  ;  R.  v.  Flower,  3  C.  and  P.  413 ;  R.  v.  Madd  i 
I  M»  C.  C,  227).  If  included,  the  prosecutor  was  put  to 
election  ;  but  now  (s.  3).  where  such  indictmttit  is  found,  the  p  : 
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secutor  shall  not  be  put  to  his  election,  bat  the  jary  may  find  a 
verdict  of  guilty  either  of  stealing,  or  of  receiving  the  property ;  and 
if  two  or  more  be  so  indicted,  the  jury  may  find  all,  or  any  of  them 
gailty,  either  of  stealing,  or  of  receiving  it  knowing  it  to  have  been 
stolen,  or  find  one  or  more  of  them  guilty  of  stealing,  and  the  other 
gailty  of  receiving. 

Amending  indictment — By  sech  4,  any  court  of  Oyer  and  Ter- 
miner and  general  gaol  delivery,  may  cause  the  indictment  or  infor- 
mation for  any  offence  whatever,  when  any  variance  shall  appear 
between  any  matter  in  writing  or  print  produced  in  evidence,  and  the 
setting  forth  thereof  upon  the  record,  to  be  forthwith  amended  in 
such  particular,  and  thereupon  the  trial  shall  proceed  as  if  no  such 
Tariance  had  appeared, 

Protection  of  justices  of  the  peace.    Chap.  44. — ^Justices  of  the 
peace  were  protected  by  many  statutes,  but  now  the  1 1  &  1 2  Vict. 
c.  44  (operating  from  the  2nd  of  October,   1848),  repeals  many  of 
those  provisions  and  re-enacts  same  with  considerable  additions.  By 
sect.  1,  for  an  act  by  a  justice  of  peace  within   his  jurisdiction  the 
action   shall   be   on   the  case,  and  in  the  declaration  it  shall  be 
expressly  alleged,  that  such  act  was  done  maliciously,  and  without 
probable  cause  and  be  so  proved,  otherwise  the  plaintiff  shall  be 
nonsuited,  or  a  verdict  shall  be  given  for  the  defendant.    By  sect.  2, 
for  an  act  done  by  him  without  jurisdiction,  or  exceeding  his  juris- 
diction, an  action  may  maintained  without  such  allegation ;  but  not 
for  an  act  done  under  a  conviction  or  order,  until  after  such  convic- 
tion or  order  shall  have  been  quashed,  either  on  appeal  or  applica- 
tion to  the  Queen's  Bench  ;  nor  for  an  act  done  under  a  warrant  to 
compel  appearance,  if  a  summons  were  previously  served  on  him 
personally,  or  left  with  some  person  at  his  last  or  most  usual  place 
of  abode  and  not  obeyed.     By  sect.  3,  if  one  ^justice  make  a  convic- 
tion or  order,  and  another  grant  a  warrant  upon  it,  the  action  must 
be  brought  against  the  former,  not  the  latter,  for  a  defect,  in  the 
conviction  or  order.     By  sect.  4,  no  action  shall  be  brought  for 
issaing  a  distress  warrant  for  poors'  rate  by  reason  of  any  defect  or 
that  the  party  is  not  rateable.     Nor  shall  an  action  be  brought 
against  justices  for  the  manner  in  which  they  exercise  a  discretionary 
power.     By  sect.  5,  if  a  justice  refuse  to  do  an  act,  the  Court  of 
Queen's  Bench  may  by  rule  order  him  to  do  it,  and  no  action  shall 
be  brought  against  him  for  doing  the  act  thereby  required  to  be 
done.     By  sect.  6.  after  conviction  or  order  confirmed  on  appeal,  no 
action  is  to  be  brought  for  anything  done  under  a  warrant  upon  it. 
By  sect.  7,  if  an  action  be  brought  where  by  this  act  it  is  prohi- 
bited, a  judge  may  set  aside  the  proceedings.     By  sect.  8,  an  action 
against  a  justice  must  be  brought  within  six  calendar  months  next 
after  the  committing  the  act  complained  of.    By  sect.  9,  one  calen* 


dar  month's  notice  of  action  moat  be  giren  to  the  jiutice.     By  sect. 
10,  the  yenae  ia  to  be  laid  in  the  county  or  district  where  the  act 
complained  of  waa  committed,   and  the   defendant  may  plead  the 
general  iaaue^  and  give  any  special  matter,  &c.,  in  eridence.     No 
proceedings  are  to  be  had  in  the  county  court  if  the  justice  objecta 
thereto.   By  sect.  11,  the  justice  may  tender  amends  and  pay  money 
into  court.     By  sect.  12,  if  the  plaintiff  do  not  prove  that  the  action 
was  brought  within  the  proper  time,  or  due  notice  given,  or  the 
cause  of  action  as  stated  therein,  or  that  such  cause  arose  in  the 
county  or  district  as  aforesaid,  then  he  shall  be  non-suited,  or  a 
verdicl  shall  pass  against  him.     By  sect.   1 3,  if  the  plaintiff  were 
really  guilty,  be  shall  not  recover  the  penalty  he  paid  nor  more  than 
twopence  damagea  for  any  imprisonment.     The  words  of  this  impor* 
tant  section  are,  where  the  plaintiff  shall  be  entitled  to  recover,  and 
ahall  prove  the  levying  or  payment  of  any  penalty  or  money  under  a 
conviction  or  order,  as  parcel  of  the  damages  he  seeks  to  recover ;  or 
if  he  prove  that  he  was  imprisoned  under  it,  and  seek  to  recover 
damages  for  such  imprisonment,  he  shall  not  recover  the  amount  of 
such  penalty  or  money,  or  any  sum  beyond  twopence  as  damagea  for 
such  imprisonment,  or  any  costs  of  suit,  if  it  be  proved  that  he  was 
actually  guilty  of  the  offence,  or  was  liable  by  law  to  pay  the  sum 
80  ordered  to  be  paid,  and  (with  respect  to  such  imprisonment)  that 
he  has  undergone  no  greater  punishment  than  that  assigned  by  law 
for  the  offence,  or  for  non-payment  of  the  sum. 

Poor  removal  act.  Chap.  3 1 . — Formerly  it  was  required  that  every 
order  for  the  removal  of  a  pauper  should  be  accompanied  by  a  copy 
of  the  examinations  upon  which  such  order  was  founded ;  and  as  the 
courts  in  numerous  cases  had  allowed  many  technical  objections  to 
the  sufficiency  of  these  examinations,  a  vast  mass  of  litigation  upon 
this  subject  alone  had  been  accumulated,  and  still  continued  to  be 
increasing  without  at  all  affecting  the  real  merits  of  the  case.  This 
system  has  now  been  abolished  by  11  &  12  Vict.  c.  31,  and  many 
other  useful  regulations  as  to  removal  appeals  made,  particularly  as 
to  the  finality  of  the  decision  of  the  sessions  upon  technical  forms,  the 
abandonment  of  orders  upon  payment  of  costs,  and  the  abolishing 
the  right  to  appeal  after  actual  removal,  though  the  time  after  notice 
of  chargeability  had  elapsed.  Sect.  1 .  repeals  so  much  of  the  4  &  5 
Will.  4,  c.  76,  as  requires  that  the  notice  of  chargeability  shall  be 
accompanied  by  a  copy  of  the  examinations  upon  which  the  order  of 
removal  was  made.  By  sect.  2,  instead  thereof,  such  notice  shall 
be  accompanied  by  a  statement  in  writing  under  the  hands  of  such 
overseers  or  such  guardians,  or  any  three  or  more  of  such  guardians, 
setting  forth  the  grounds  of  such  removal,  including  the  particulars 
of  the  settlement  relied  upon.  On  the  hearing  of  any  appeal  the 
respondents  are  not  to  give  evidence  of  any  other  grounds  of  re- 


moyal  than  those  set  forth  in  such  statement.     By  sect.  3,  copies  of 
the  depositions  are  to  be  famished  by  the  clerk  to  the  justices  on 
application  and  payment  of  twopence  per  folio.     By  sect.  4«  upon  the 
hearing  of  auy  appeal  against  an  order  of  removal,   no  objection 
whatever  on  account  of  any  defect  in  the  form  of  setting  forth  any 
ground  of  removal  or  of  appeal  in  any  such  statement  shall  be  allowed, 
and  no  objection  to  the  reception  of  legal  evidence  offered  in  support 
of  a  ground  of  removal  or  appeal  alleged  to  be  set  forth  in  any  such 
statement  shall  prevail,  unless  the  court  shall  be  of  opinion  that  such 
alleged   ground  is  so  imperfectly  or  incorrectly  set  forth  as  to  be 
insufficient  to  enable  the  party  receiving  the  same  to  inquire  into 
the  subject  of  such  statement,  and  to  prepare  for  trial ;  and  then 
the  same  may,  on  terms,  be  amended.     By  sect.  5,  parties  making 
frivolous  or  vexatious  statement  of  grounds  of  removal  or  appeal  may 
be  ordered  to  pay  the  costs  occasioned  thereby.     By  sect.  6,  power 
is  given  to  the  court  to  amend  the  order  of  removal  on  account  of 
any  omission  or  mistake  in  drawing  it  up.     By  sect*  7,  the  decision 
of  the  court  upon  the  hearing  of  any  appeal  against  any  order  of 
removal,  as  well  as  upon  the  sufficiency  and  effect  of  the  statement 
of  the  grounds  of  removal  and  of  appeal,  and  of  the  notice  of  charge- 
ability,  and  of  the  copy  or  counterpart  of  the  order  of  removal  sent 
to  the  appellant  parish,  as  upon  the  amending  or  refusing  to  amend 
the  order  of  removal,  or  the  statement  of  grounds  of  removal  or 
appeal,  shall  be  final,  and  shall  not  be  liable  to  be  reviewed  in  any 
court,  by  means  of  a  writ  of  certiorari,  or  tnaudamus,  or  otherwise. 
Sect.  8  relates  to  abandonment  of  orders  of  removal  and  payment  of 
the  costs  thereof.     In  any  case  in  which  an  order  for  removal  has 
been  made,  and  a  copy  or  counterpart  thereof  sent,  the  overseers  or 
guardians  obtaining  such  order,  whether  or  not  notice  of  appeal  have 
been  given,  or  entered  or  not,  may  by  notice  in  writing,  by  post  or 
delivery,  abandon  such  order,  and  thereupon  the  said  order  of  re- 
moval and  all  proceedings  consequent  thereon  shall  be  null  and  void 
to  all  intents   and  purposes,  and  shall  not  in  any  way  be  given  in 
evidence  in  case  any  other  order  of  removal  of  the  same  person  shall 
be  obtained.     But  the  abandoning  overseers,  &c.,  must  pay  the 
taxed  costs  incurred  by  the  other  party  by  reason  of  such  order,  and 
of  all  subsequent  proceedings  thereon.    Ilie  costs  to  be  taxed  by  the 
proper  officer  of  the  court  before  whom  such  appeal  would  otherwise 
bave  been  heard.     The  taxed  costs  must  be  paid  within  ten  days 
after  demand,  or  the  amount  may  be  recovered  in  the  same  manner 
as  penalties  and  forfeitures  are  recoverable  under  4  &  5  Will.  4,  c. 
76.     By  sect.  9,  no  appeal  shall  be  allowed  against  any  order  of 
removal  if  notice  of  such  appeal  be  not  given  aa  required  by  law, 
within  the  space  of  twenty 'One  days  after  Uie  notice  of  chazgeabilitj 
and  statement  of  the  grounds  of  removal  shall  have  been  sent  by  the 


•▼emen  or  gnarcKans  of  tbe  removing  powh  to  the  oTcneen 
or  gmrdiuiB  of  the  pariih  to  wbicb  such  order  shall  be  di- 
rected, nolees  within  »nch  period  of  twenty-one  days  a  copy  of  the 
depoeitionB  shall  have  been  applied  for  aa  aforesaid  by  the  last  men- 
tkned  overseers  or  gaardiaas,  in  which  case  a  further  period  of 
fcorteen  da3rs  after  the  sending  of  such  copy  shall  be  allowed  for  the 
giving  of  aacfa  notice  of  appeal,  but  in  snch  case  no  poor  person  shall 
be  removed  under  each  order  of  removal  ontil  the  expiration  of  sudi 
lorther  period  of  fourteen  days.  By  sect.  10,  all  the  provisions  which 
niate  to  die  sending  and  serfice  of  copies  of  orders  of  removal  shall 
^iply  to  Bucfa  orders  when  suspended,  and  to  all  orders  consequent 
upon  soeh  suspensioii,  and  to  all  copies  of  charges  arising  thereon 
and  demands  of  payment  of  such  charges.  By  sect.  1 1 ,  the  4  A  5 
Win.  4,  c.  76,  and  all  acts  amending  the  same,  are  to  be  construed 
widi  tins  act  as  one  act. 

huHoes  ofihepense  performance  of  duty  act.  Chap.  48. — ^This  is 
m  very  important  act  for  regulating  the  mode  of  proceedings  before 
jostiees,  bat  we  find  we  mast  defer  to  our  next  namber  any  mention 
of  its  numerous  provisions. 

Crimm&i  Appetd  Act,  Chap.  78. — ^This  ia  a  very  important  act, 
inasmoch  as  it  introduces  into  the  English  law  an  appeal  in  cri- 
ansal  cases.  It  is  true  that  it  applies  only  to  questions  of  Imm, 
and  that  even  prior  to  this  statute  the  judges  of  assize  had  the  power 
to  lesove  points  for  the  consideration  of  the  judges.  The  act  in 
loet  extends  this  power  to  quarter  sessions.  It  will  be  observed 
that  the  jodge  has  a  discretionary  power  to  reserve  or  not  the  ques* 
Hons  of  law.  No  doubt  Uiis  discretion  will  be  exercised  favourably 
to  the  prisoner,  otherwise  the  act  would  do  little  to  redeem  the  cha« 
FBcter  of  the  English  law  from  the  reproach  hitherto  cast  upon  it 
Hie  act,  after  reciting  that  it  is  expedient  to  provide  a  better  mode* 
than  that  now  in  use  of  deciding  any  difficult  question  of  law  which 
may  arise  in  criminal  trials  in  any  court  of  oyer  and  terminer  and 
gaol  delivery,  &c.,  enacts  that  when  any  person  shall  have  been  con- 
Ticted  of  any  treason,  fielony,  or  misdemeanour,  before  any  court  of 
oyer  and  terminer,  or  gaol  delivery,  or  court  of  quarter  sessions 
(which  indodes  borough  sessions  having  a  recorder,  Reg.  v.  Mas« 
ters,  12  Jar.  942),  the  judge  or  commissioner,  or  justices  of  the 
peace  before  i^om  the  case  shall  have  been  tried,  may,  in  his  or  their 
discretion,  reserve  any  qoestion  of  torn  which  shall  have  arisen  on 
the  trial  for  the  consideration  of  the  justices  of  either  bench,  and 
Baroaa  of  the  Exchequer,  and  thereupon  shall  have  authority  to 
raapite  execution  of  the  judgment  on  such  conviction,  or  postpone 
Hmt  jodgraent  until  each  question  shall  have  been  considered  and 
decided*  aa  he  or  they  may  think  fit ;  and  in  either  case,  the  court 
ia  ita  discretiQii  ahall  commit  the  person  oonvieted  to  prison,  or  shall 
'take  a  recognizance  of  bail*  with  one  or  two  sofBcient  sureties,  and 
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in  sach  sums  as  the  court  shall  think  fit,  conditioned  to  appear  at 
BQch  time  or  timea  at  the  conrt  ahall  direct,  and  receive  jodg* 
ment  or  render  himself  in  execution,  as  the  caae  may  he.  By 
section  2,  the  judge  or  commissioner,  or  conrt  of  quarter  sea- 
sions,  is  to  state  in  a  signed  case  the  question  or  questions  reserved* 
with  the  special  circumstances  upon  which  the  same  shall  have 
arisen.  This  case  is  to  be  transmitted  to  the  justices  and  barons, 
who  are  thereupon  to  have  full  power  and  authority  to  hear  and 
determine  the  said  question  or  questions,  and  thereupon  to  reverse, 
affirm,  or  amend  the  judgment  on  the  trial,  or  to  avoid  such  judg- 
ment. They  may  order  an  entry  to  be  made  on  the  record  that  the 
party  convicted  ought  not  to  have  been  convicted,  or  arrest  the  judg- 
ment, or  order  judgment  to  be  given  thereon  at  some  other  session, 
if  no  judgment  shall  before  that  time  have  been  given,  or  to  make 
such  other  order  as  justice  shall  require.  The  judgment  and  order 
are  to  be  certified  under  the  hand  of  the  presiding  chief  justics,  or 
chief  baron,  to  the  clerk  of  assize  or  his  deputy,  or  to  the  clerk  of 
the  peace  or  his  deputy,  who  must  enter  the  same  on  the  original 
record  in  proper  form,  and  transmit  a  certificate  thereof  (in  the  form 
given  in  the  schedule  to  the  Act),  to  the  sheriff  or  gaoler  in  whose 
custody  the  person  convicted  shall  be.  By  sect.  3,  the  jurisdiction 
and  authorities  given  by  the  Act  to  the  said  justices  of  either  bench, 
and  barons  of  the  Exchequer,  shall  and  may  be  exercised  by  the  said 
justices  and  barons,  or  five  of  them  at  the  least,  of  which  the  Lord 
Chief  Justice  of  the  Court  of  Queen's  Bench,  the  Lord  Chief  Justice 
of  the  Court  of  Common  Pleas,  and  the  Lord  Chief  Baron  of  the 
Court  of  Exchequer,  or  one  of  such  chiefe  at  least,  shall  be  part, 
beiog  met  in  the  Exchequer  Chamber  or  other  convenient  place ; 
and  the  judgment  or  judgments  of  the  said  justices  and  barons  shall 
be  delivered  in  open  court,  after  hearing  counsel,  or  the  parties,  in 
case  the  prosecutor  or  the  person  convicted  shall  think  it  fit  that 
the  case  shall  be  argued,  in  like  manner  as  the  judgments  of  the 
superior  courts  of  common  law  at  Westminster  or  Dublin,  as  the 
case  may  be,  are  now  delivered.  By  sect.  4,  the  case  or  certificate 
may  be  sent  back  for  amendment.     By  sect,  o,  when  the  judgment 

reversed  on  writ  of  error,  the  reeord  may  be  remitted  to  the  court 
below  for  judgment.  By  sect.  6,  forging,  or  knowingly  putting  off, 
&c.,  any  forged  certificate  or  copy,  certified  as  in  sect.  2,  is  felony, 
punished  with  transportation  for  not  exceeding  ten  years,  or  impri- 
sonment for  not  exceeding  three  years,  with  or  without  hard  labour 
and  solitary  confinement.     The  act  is  not  to  extend  to  Scotland. 

Game  eertificaUs—KiUing  harts.  Chap.  29.— The  1 1  &  12  Vic. 
c.  29,  enables  persons  havmg  a  right  to  kill  hares  in  England  and 
Wales,  to  do  so,  by  themselves  or  persons  authorised  by  them, 
without  taking  out  a  game  certificate.    By  sect.  1,  any  p«-aon  being 
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in  the  aetnal  oceopiticm  o£  any  indoted  lands*  or  any  owner  thereof, 
who  haa  the  right  of  killmg  game  thereon,  by  himaelf  or  by  any 
pereon  directed  or  anthorised  by  him  in  writing,  according  to  the 
form  in  the  achedule  to  the  act  annexed,  or  to  the  like  effect,  to  to 
do,  may  take,  kill,  or  deatrc^  any  hare  then  being  in  or  opon  any 
such  endoeed  lands,  without  the  payment  of  any  duties  of  assessed 
tazea,  and  without  the  obtaining  of  an  annual  game  certificate.  By 
sect.  2,  the  authority  to  kiii  hares  is  to  be  limited  to  one  person  at 
the  same  time  in  any  one  parish,  which  authority  is  to  be  sent  to 
the  clerk  of  the  peace,  who  is  to  register  same.  Notice  of  revoca* 
tion  of  the  authority  must  be  given.  By  sect.  3,  persons  killing 
hares  under  the  act  are  not  on  that  account  liable  to  the  tax  on 
gamdLeepers.  By  sect.  4,  any  person  may  pursue  and  kill  game  or 
join  in  the  pursuit  or  killing  of  any  hare  by  coursing  with  grey,  or 
by  hunting  with  beagles  or  other  hounds,  without  having  obtained 
an  annual  game  certificate.  By  sect.  6,  the  act  is  not  to  extended 
to  the  case  of  an  agreement  not  to  take,  kill,  or  destroy  game. 


MISCELLANEA^ 


Camrt  of  JuBiioe  prohibiting  publication  of  proceedingi  pending  a 
trial, — ^The  judges  of  Ireland  have,  in  the  case  of  R^.  v.  Duffy, 
prohibited  the  publication  of  the  proceedings  pending  the  trial. 
Much  discussion  has  ensued  as  to  the  policy  of  this  step,  and  in  the 
Jur%$t  is  an  article  asserting  its  legality,  which,  of  course,  is  quite  a 
different  question  from  that  of  the  policy  of  such  a  step.  The  writer 
condudes  thus : — Now  if  the  court  has  authority  to  exdude  the 
pablic,  it  follows  that  the  public  attending  attends  not  de  jure,  but 
dmn  te  bene  geeserii,'  it  attends  by  permission,  on  the  impUed  under- 
standing that  it  will  do  nothing  inconsistent  with  the  rules  laid  down 
by  the  court ;  in  fact,  submitting  itself,  for  all  purposes  of  conduct 
with  reference  to  the  court,  to  the  jurisdiction.  Hence  it  is  a  con- 
tempt of  court  in  any  person  to  pubUsh  proceedings  contrary  to  the 
order  of  the  court ;  although,  by  common  practice,  if  the  court 
makes  no  order,  it  is  assumed  that  it  permits  reports  (12  Jur.  pt.  2, 
p.  530). 

President  of  the  Poor4aw  commission, — Mr.M.  T.  Baines,  Queen's 
Counsd  and  M.P.  for  Hull,  has  been  appointed  head  of  the  Poor- 
law  department  in  the  place  of  the  late  Mr.  Charles  Buller. 

Mr.  Justice  Patteson, — It  is  very  generally  reported  that  Mr. 
Jostice  Patteson,  one  of  the  Justices  of  the  Queen's  Bench,  intends 
yery  shortly  to  retire  from  the  Bench. 


Y6  KMOM&AMSft. 

Stealing  and  reeemng  stolen  property — 1  \  8f  \2  Vict*  e.  46. — ^The 
oDly  passage  m  the  1 1  &  12  Vict.  c.  46,  wbich  appears  to  na  to  be 
ambiguous  in  any  great  degree,  is  the  latter  part  of  the  third  section ; 
as  to  which  we  think  a  question  might  arise  npon  the  words  "  it 
shall  be  lawful  for  the  jury  who  shall  try  the  same  to  find  a  Terdict 
of  guilty,  either  of  stealing  the  property,  or  for  receiving  it,  knowing 
it  to  have  been  stolen."  Do  these  wordr  authorise  the  finding  of 
an  alternative  verdict  ?  as  e.  ^.,  "  we  find  A.  B.  gnilty  either  of  steal- 
ing the  property,  or  of  receiving  it  knowing  it  to  have  been  st<^en,*' 
or  do  they  only  confer  upon  the  jury,  after  the  whole  case  has  been 
left  to  them,  an  option  of  finding  a  verdict  of  guilty  of  stealing,  or  a 
verdict  of  guilty  of  receiving,  whichever  they  may  consider  best  sup- 
ported by  the  evidence  ?  The  latter  we  should  conuder  to  be  the 
true  construction,  but  looking  closely  at  the  words  of  the  daase  we 
imagine  the  former  interpretation  might  well  be  contended  for ;  and 
we  cannot  help  thinking  that  until -the  question  be  set  at  rest  by  a 
judicial  decision  it  is  a  fairly  disputable  point  (9  Law  Mag.,  N.  S^ 
274). 

Insolvent  petitioners — Paf^^.-^The  Commissioners  will  not  entev- 
tain  a  petition  presented  under  7  &  8  Vict.  c.  70,  unless  the  petitioner 
sets  forth  in  the  schedule  annexed  to  such  petition  the  date  when 
each  particular  debt  was  contracted  (Anon  36  Leg.  Obs.  254). 

Swreties  under  I  S(  2  Vict.  c.  l\0,  and  5  Sf  6  Vict.  c.  122 — 
"  Gentleman" — ^Where  a  notice  of  sufficiency  of  sureties  to  a  bond, 
given  under  the  1  &  2  Vict.  c.  1 10,  or  5  &  6  Vict.  c.  122,  sect.  13, 
described  one  of  the  sureties  as  a  "  gentleman,"  and  he  turned  oat 
to  be  a  clerk,  the  commissioner  refused  to  approve  of  the  sureties 
(re  Lysaghton.  35  L.  Obs.  240). 

Retainers  of  counsel, — ^The  Incorporated  Law  Sodety  have  issued 
certain  rules  as  to  retainers  of  counsel,  which  it  is  wished  should  be 
acted  on  by  the  profession.  We  may  notice  these  rules  at  some 
more  convenient  time.  The  following  is  the  recommendation  as  to 
the  amount  of  fees  with  retainers : — General  retainers :  In  the  Court 
of  Queen's  Bench,  Common  Pleas,  and  Exchequer,  £5  5s;  in 
Chancery  and  Bankruptcy  appeals,'  £5  58 ;  in  Parliamentary  £10  10s; 
in  the  Privy  Council,  £10  lOs. — Special  retainers :  At  Common 
Law  and  in  Equity,  £1  Is ;  in  Parliament,  on  bills  and  election 
committees,  £5  5s ;  in  appeals  to  the  House  of  Lords,  £2  2s ;  in 
the  Privy  Council,  £2  2s. 

Crvmnai  appeals. — ^We  have  elsewhere  noticed  the  II  &  12  Vict, 
c.  78,  giving  an  appeal  in  eriminal  cases  where  any  difficult  question 
<tf  lam  arises,  and  we  have  stated  that  it  is  discretionary  with  the 
judge  to  grant  or  refuse  ^  reservation  of  such  question.  How- 
ever, in  a  letter  of  Lord  Campbell  to  Mr.  Baron  Alderaon,  it  is  aaid : 
"  A  prisoner,  as  the  law  now  stands  (IS  June,  1848),  ia  not  bonnd 
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by  the  refiual  or  admission  of  the  jadges  to  reserve  a  point  in  his 
favour.  If  yon  look  at  R.  v.  Ward,  11  Price.  518,  which  you 
argued,  yoo  wfll  see  H  was,  on  petition  to  the  Crown,  referred  to 
the  Lord  Chancellor,  who  examined  into  it,  and  finding  it  arguable, 
referred  it  to  the  twelve  judges,  by  whom  it  was  heard  and  counsel 
assigned  to  argue  it.  The  same  was  done  in  Fauntleroy's  case.  The 
prisoner,  therefore,  is  not  without  a  remedy  if  a  judge  improperly 
omits,  or  refuses  to  reserve  a  point.  The  Crown,  through  the  Lord 
Chancellor,  wiD,  on  a  proper  case  made,  direct  the  body  of  the 
judges  to  bear  the  point  argued." 

Special  jury, — Beware  how  you  try  before  a  common  jury  a  cause 
which,  if  your  attention  were  pointedly  called  to  the  matter,  you 
would  see  to  be  one  imperatively  calling  for  a  special  jury.  I  could 
mention  a  number  of  cases  in  which  the  cruellest  injustice  has  been 
done  through  trying  improperly  by  a  common  jury.  Pray  remember 
the  strength  of  vulgar  prejudices,  the  jealousy  too  often  existing 
between  different  sections  of  society.  By  inattention  to  the  point  on 
which  I  am  dwelling,  you  are  practically  depriving  your  client  of  his 
right  of  a  trial  by  his  peers. — Warren's  Duties,  &c.  of  Attorneys. 

Salaries  of  the  county  court  Judges. — The  salaries  of  the  judges 
of  the  County  Courts  have,  by  an  order  in  council,  being  fixed  at 
tbe  annual  sum  of  £1,000  each  in  lieu  of  fees,  to  commence  from 
the  30th  of  September  last.  Considerable  remonstrance  has  been 
made  against  the  lownees  of  the  amount,  on  the  part  of  the  judges. 
TTiey  complain  of  having  been  hardly  dealt  with;  but  we  think 
£60,000  a-year  is  quite  enough  to  pay  for  County  courts,  and  the 
amount  being  only  £200  short  of  tbe  extreme  limit  fixed  by  Par- 
liament at  their  creation,  the  judges  have  not  much  reason  to 
complain.  True,  several  of  them  have,  during  the  first  year  of  their 
office,  been  in  the  receipt  of  a  greater  income,  derived  from  the  fees 
^bich  have  been  taken ;  but  we  have  every  reason  to  believe  that 
henceforth  tKe  County  court  business  will  considerably  diminish,  and 
that  the  difiTerence  between  the  salary  fixed  and  the  judges'  fees  will  Cor 
tbe  future,  on  tbe  average  of  tbe  year,  not  be  very  disproportioned. 
Ab  to  tbe  additional  burdens  which  have  been  cast  upon  them,  no 
one  better  than  the  judges  themselves  must  be  aware,  that  they 
received  their  appointments  from  the  Lord  ChanceUor,  on  the 
express  understanding  that  they  were  to  consider  themselves  liable 
to  undertake  such  further  duties  as  Parliament  might  impose  (9  Law 
Mag.  N.  S.  258). 
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NOTES  OF  RECENT  LEADING  CASES* 

COMMON    LAW. 

APOTHECARY. — Practising  in  London  with  a  country  certificate 
— Suing  for  medicines,  SfC, — An  apothecary  may  sue  for  mediciDes, 
&c.,  supplied  to  a  patient  in  London  ;  alih'>ugh  he  has  only  a  otr- 
tificate  of  qualification  from  the  Apothecaries  Company  to  practice  in 
England,  except  the  city  of  London,  the  55  Geo.  3,  c.  194,  s.  19, 
z«qairing  an  additional  fee  to  he  paid  for  a  certificate  to  practice  in 
London,  being  only  a  fiscal  regulation  for  the  benefit  of  the  company 
(Young  V.  Geiger,  12  Jurist,  983).  Per  Maule,  J. : — "The  object  of 
the  act  is  to  give  certain  powers  to  the  Society  of  Apothecaries,  for 
the  purpose  of  preventing  unfit  persons  from  practising  as  apothe* 
caries.     I  think,  looking  at  the  14th  and  1 5th  sections,  it  is  dear, 
that  a  person  who  has  satisfied  the  court  of  examiners  of  his  ability 
and  skili  to  practice  as  an  apothecary,  is  considered  by  the  act,  at 
competent  to  practise  generally,  and  that  he  is  entitled  to  his  cer« 
tificate  :  and  the  statute,  in  my  opinion,  does  not  recognise  such  a 
thing  as  a  person  being  competent  to  practise  in  one  place  and  not  in 
another.     The  19th  section  says,  that  £10  lOs.  shall  be  paid  by 
every  person  intending  to  practise  in  London,  and  that  no  person 
who  has  obtamed  a  certificate  for  the  country,  shall  be  entitled  to 
practice  within  the  city  of  London,  or  within  ten  miles  thereof,  until 
he  shall  have  paid  the  additional  sum  of  £A  48.     That,  however,  is 
clearly  a  fiscal  regulation  for  the  benefit  of  the  company,  which  they 
may  waive  as  they  think  fit.     I  think  the   spirit  of  the  act  is  in 
favour  of  this  construction  ;  and  the  letter  of  the  act  does  not  pre* 
vent  its  being  put." 

BILL  OP  EXCHANGE.— Pcymw/  of  hiU—Re-Usuing  after, 
wards. — By  sect.  19  of  55  Geo.  3,  c.  184,  s.  19,  a  penalty  is  in* 
flicted  for  re-issuing  a  bill  of  exchange  after  it  has  been  paid,  and 
the  bill  so  re-issued  is  void  (see  Lazarus  v.  Cowell,  2  Gale  and  Dav. 
407  ;  S.  C.  3  Q.  B.  R.  459).  But  a  bill  paid  before  it  is  due,  may 
be  re«iasued  without  a  stamp  {per  EUenborongh  in  Burbridge  v. 
Manners,  3  Campbell,  194  :  recognised  in  Morley  v.  Culverwell,  7 
Mees.  and  W.  1 74  :  S.  C.  4  Jur.  1 1 64).  There  must  also  be  an  actual 
payment,  for  an  arrangement  by  which  the  bill  is  treated  as  satisfied 
will  not  sufiice  {Ibid.).  In  the  late  case  of  Thonma  v.  Fenton  (5 
Dowl.  and  Lown.  28;  S.  C.  2  Bail  C.  68;  11  Jur.  633;  16  Law 
Journ.  N.  S.  Q.  B.  362)  it  was  decided,  that  payment  within  the  55 
Geo.  3,  c.  184.  8.  19  of  a  bill  of  exchange,  so  as  to  raider  it  no 
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PoUoQk  fludr  **  I  think  tlM  effect  oC tlM Bote  b  tlwl  thcdflBiiidMit  pro- 
mised to  pay  at  a  particular  place.  We  mast  next  coMider  wbaife  !•  the 
legal  effect  of  such  an  ioatniaieait.  The  1  &  2  Geo.  4,  €«  78,  does  not 
affect  promiaBory  aotea  at  aU,  ami  therefoie  they  maat  atilL  be  pr^ 
aented  at  Ibe  place  where  they  are  made  payable^  just  ae  they  were 
before,  the  atatatew  CencMel  conteadeol  that  there  waa  a  di^action 
in  this  respect  between  negotiaUa  aad  non^negotiahk  iBstritmenta* 
but  the  case  he  has  cited  (Waia  t.  Bailey,  10  Adol.  and  Ellis.  616)» 
fails  to  show  sach  &  diatinctbn  ss  he  has  contended  for ;  and  I  think 
that  where  a  eantraet  is  between  tbs  origbsal  parties  only,  it  is  saore 
reasonaible  to  require  a  presentment  at  the  place  stipnlated  for  by 
both  of  them."  The  phiiatiff'a  cosnael  forther  conliended,  that "  «^" 
meant  "  of*'  or  "  living  at,"  but  the  ceort  were  ef  a  tetaUy  different 
opinioB,  and  Mr.  B.  Alderaon  obserred :  "  if  the  plaintifb  think  that 
tike  word  "  at"  in  the  note  means  "  of  "  tbey  oi^^hA  se^  He  hare  de- 
elared  upon  it,  and  raised  that  question  bdbre  a  jary,  who  would 
have  had  na^ifficdty  in  coming  to  a  condusiott  upoa  ilt" 

BQUITT. 

FACTOR. — Advauces  onfii9mimn'^Agent^'*^Gootbimdnunrehm^' 
dise."  —  By  5  &  6  Vict.  c.  39,  s.  I,  an  agest  enlm^»d  with  Ike 
possession  of  goods,  or  of  the  documents  of  titllB  to  goods,  shall  be 
deemed  to  be  the  owner  of  such  g»qd»  or  decaments,  se  a»  to  give 
validity,  even  as  against  the  owner,  to  any  coaloract  or  agveement  by 
way  of  pledge,  Ken,  or  security,  bond  fide  made  by  aaty  peoseei  with 
such  agent  (though  there  ba  notice  that  the  parly  is  eidy  an  agettt) 
for  any  origioal  or  subsequent  advanceaw  By  s.  2,  a  pledge,.  &o^  in 
consideration  of  the  delivery  or  transfer  to  sacft  agent  of  any  other 
goods,  or  merchandise,  or  documents  of  title,  or  negoftiable  security 
upon  which  the  person  so  ddivering  vip^  the  same  bad  a  valid  liea  and 
secnrily  for  pvevioiis  advances,  to  snck  agent,  is  tA  be.  deeuMd  a 
contract  madk  in  consideration  of  an  advance  within  ^e-  neaaing'  el 
sect.  1  ;  bat  it  ia  provided,  that  the  hen  acquired  upo»  the  goods  er 
documents  deposited  in  exchange  shall  net  exceed  the  value  of  the 
goods,  merchandise,  &c.  delivered  up^  or  exchanged.  It  baa  beea 
held  that  the  act  applies  to  mefcantile  transactions^  and  not  to  the 
case  of  advances  made  upon  the  security  of  fiirnitiupe  used  in  a  Ail» 
nished  house,  not  in  the  way  of  trade,  to  the  apparent  owner  el  sndh 
furnitare,  such  apparent  owner  afterwards  iq)pearing>  to.  be  the  agoit 
entrusted  with  the  custody  of  the  furaitnre  by  the  true  uwiinii 
Such  "agent*'  is  not  an  agent,  nor  is  such  foniiture  ''goods and 
merchandise"  within  the  meaning  of  the  statute  &  &  6  Vist.  c.  ftS 
(Wood  V.  Roweliffe,  6  Hare,  191). 

MARRIAGE  OF  MINOR.— Ar>ateriw.^Sili;esiinl.-- By  the 
4  Geo.  4,  e.  76  it  is  provided,  that  where  a  marxiage  ol  a  minor  hae 
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been  procmred  by  a  falae  oeth»  or  knowingly  without  the  oonieot  of 
the  parent  or  guardian,  a  court  of  equity  thallr  upon  the  information 
of  the  Attomey^Geuera].  have  power  to  declare  a  forfeiture  of  all  in* 
tereat  of  any  property  aocmiog  to  any  party  so  offending,  by  force  of 
such  marriage.     The  act  after  thus  providing  for  taking  from  the 
offending  party  all  property  which  the  law  by  force  of  the  marriage 
confers  on  such  party,  then  directs  that  such  property  shall  be  so 
settled  as  to  prevent  the  offending  party  deriving  any  benefit  from  it 
to  the  injury  of  the  other  parties,  viz.,  the  innocent  party  and  the 
issue  of  the  marriage*     Upon  this  principle,  in  a  late  case,  a  power 
of  disposition  by  the  wife  (the  husband  being  the  offending  party) 
was  inserted  in  a  settlement  under  the  act,  such  power  appearing 
advantageous  to  the  wife,  and  being  so  limited  aa  not  to  affect  the 
interest  of  the  issue  of  the  marriage  (Att.-  Gen.  v.  Lucas,  1 2  Jurist, 
1011).     The  case  had  been  before  the  Vice-Chancellor,  and  this  was 
an  appeaL     The  Lord  Chancellor  said : — "  The  aettlement  is  to  be 
for  the  interest  of  the  innocent  party,  or  the  issue  of  the  marriage, 
but  the  husband  is  to  get  nothing.     I  mean  (for  I  think  it  the  rea- 
sonable construction)  to  the  injury   of  the   other  parties.     Now, 
would  it  not  be  injurious  to  the  wife  to  say  to  her,  '  You  shall  not 
part  with  any  portion  of  this  property.'     She,  we  may  suppose,  is 
about  to  die,  and  there  is  no  child,  no  one  to  provide  for  but  her 
husband ;  shall  the  court  say  that  she  may  not  have  a  right  to  g^ve 
him  anything?     So  far,  however,  as  the  rights  of  children  are  con- 
cerned, the  court  must  take  care  that  no  benefit  is  given  to  the 
Iraabaad.     By   a   power  of  appointing  absolutely,   the  wife  may 
deprive  the  issue.     So  far,  then,  as  any  provision  in  this  settlement 
ceold  deprive  the  wife  or  children  of  any  part  of  the  property  to  be 
subject  to  settlement,  the  Master  has  miscarried,  and  the  settlement 
most  be  altered.     As  to  the  one- third,  however,  the  power  of  dis« 
posing  of  it  is  a  benefit  to  the  wife.     On  her  becoming  a  widow,  she 
should  have  the  power  to  provide  for  a  second  marriage,  and  I  do 
not  see  that  that  can  be  objected  to."     It  was  declared,  that  if  the 
wife  survives,  she  is  to  have  power  to  appoint  one-third  by  deed  to 
be  executed  after  the  coverture  has  determined,  or  by  will ;  if  the 
husbaad  survives,  the  whole  is  to  go  to  the  issue  of  the  marriage.  If 
there  'w  no  issue,  the  wife  to  have  power  of  appointment  by  deed  or 
will,  the  deed  to  be  executed  after  the  determination  of  the  coverture. 
The  Vice-Chancellor's  decision  will  be  found  in  12  Jur.  534. 

REVERSIONARY  INTERESTS.—  Disposing  of— Fair  value. 
—-Courts  of  equity  will  relieve  persons  who,  having  reversionary 
interests,  have  disposed  of  same  for  less  than  their  fair  value,  where 
that  was  capable  of  being  estimated,  and  although  it  be  not  shown 
that  nndne  advantage  was  otherwise  taken  of  the  party's  condition 
(see  Bowtree  v.  Watson,  3  Myl.  and  Ke.  340 ;  Newton  v.  Hunt,  5 
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Sim.  511 ;  Edwards  v.  Browne,  2  Coll.  100).  In  thecaseofDaYiea 
▼.  Cooper  (5  Myl.  and  Cr.  270),  the  purchase  of  a  contingent 
reversionary  interest  was  set  aside,  chiefly  on  the  ground  of  inad- 
equacy of  Value,  the  consideration  being  an  annuity  for  the  life  of  the 
vendor,  whose  life  was  a  bad  life,  and  was  better  known  to  the  pur- 
chaser than  to  the  vendor  to  be  such.  The  question  always  is, 
whether  or  not  a  fair  price  was  given ;  if  so,  and  there  be  no  cir- 
cumstances of  fraud  or  imposition,  the  sale  is  binding.  The  question 
is  not  whether  the  market  price  were  given  (Aldborou^  v.  Trye,  7 
CI.  and  Fin.  436  ;  S.  C.  4  Jur.  1149).  In  the  very  recent  case  of 
Sewell  V.  Walker  (12  Jar.  1041)  a  married  woman  sold  her  contin- 
gent reversionary  interest  in  personalty  for  £76,  with  an  agreement 
that  the  expenses  of  the  assignment  shoald  be  paid  out  of  the  pur- 
chase money.  The  interest  was  valued  by  an  actuary  employed  by 
the  assignors  (but  erroneously  without  reference  to  the  contingency 
of  the  wife  surviving  her  husband  before  the  interest  was  reduced 
into  possession),  as  an  absolute  reversion,  at  £131  59.  Od.  The 
Vice-Chancellor  refused  to  set  aside  the  sale.  V.  C.  Knight  Bruce 
said  :  "  The  subject  of  contention  here  is  too  small  for  a  reference  to 
the  Master,  and  I  consider  that  I  am  bound  to  decide  the  case  upon 
the  materials  now  before  me.  It  would  be  improper  to  treat  this  as 
a  case  of  oppression  or  fraud,  or  to  treat  it  as  a  case  where  the  con- 
sideration was  not  paid  in  money,  and  goods  worth  the  money. 
There  is  no  rule  to  prevent  the  costs  of  the  purchase-deed  being 
borne  by  the  vendor.  The  question  is  then  reduced  to  one  of  under- 
value, upon  which  one  ought  not  to  be  too  strict.  Now  the  actual 
value  suggested  by  the  actuary  is  £131  for  the  absolute  reversion. 
When,  in  addition  to  this,  there  was  not  before  the  actuary  the  fact, 
which  should  be  added  to  the  necessary  deduction,  that  the  husband 
might  die  during  the  lives  of  the  tenant  for  life  and  the  wife,  it 
would  be  too  much  to  interfere." 

CONVEY  ANCING. 

COPYHOLD. — Mandamus  to  inspect  court  rolls — Affidavit  to 
admit  claimant,  —  The  rolls  of  a  manor  are  open  to  the  inspection  of 
the  lord  and  the  copyholders,  but  not  of  strangers.  In  Archbold's 
Pract.  by  Chitly  (p.  J  248,  8th  edit.)  it  is  laid  down,  that  a  person 
who  has  a  primd  facie  title  to  a  copyhold,  is  entitled  to  inspect  the 
rolls,  and  take  copies  of  them,  so  far  as  relates  to  the  copyhold 
claimed,  although  at  the  time  no  cause  be  depending  respecting  it 
(R.  V.  Lucas,  10  East,  235).  In  a  late  case  it  was  held,  that 
where  a  claimant  to  copyhold  property  comes  to  the  court  for  a  man* 
damus  to  the  steward  of  the  manor,  to  compel  him  to  grant  inspec- 
tion of  the  court  rolls  and  admit  the  claimant  as  a  copyholder  of  the 
manor  to  enable  him  to  try  his  right  to  the  property  he  claims,  be 
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great  respect  to  this  decisioD ;  but  in  the  rery  next  volame  there  b 
a  case  of  Mooresv.  Choat  (8  Sim.  508),  in  which  the  same  relief 
was  prayed,  and  here,  I  find,  the  Vlce-ChanceHor  of  England,  most 
properly  as  I  think,  not  only  disclaimed  the  doctrine  of  that  decision^ 
but  expressed  surprise  that  it  was  made.  The  only  observation  that 
I  feel  inclined  to  make  is,  that  the  Vice- Chancellor  seemed  to  think 
he  could  deal  with  the  case  before  him  consistently  with  Lucas  t. 
Comerford  (3  Bro.  C.  C.  166)  but  I  can  see  no  distinction  between 
the  cases  in  principle.  That  case  shows  that  the  decision  in  Flight  v. 
Bentley  was  not  right,  and  establishes  that  no  such  equity  exists  as 
that  upon  which  that  case  proceeded.  Another  case  was  referred  to 
before  the  Master  of  the  Rolls,  of  Close  v.  Wilberforce  ^(l  Beav. 
112).  That  case  was  between  the  lessee  and  equitable  assignee  of 
a  lease,  and  not  between  the  Jessor  and  assignee.  It  was  a  ques- 
tion between  parties  who  were  privies :  the  plaintiff's  case  was,  that 
as  between  the  assignee  and  the  lessor  the  assignee  was  the  owner 
of  the  lease ;  that  the  plaintiff  had  been  called  on  to  make  good  the 
liabilities  of  the  assignee,  and  was  entitled  to  be  indemnified.  Under 
these  circumstances,  and  seemg  the  state  of  the  authorities — a  decree 
of  Lord  Thurlow  never  followed,  and,  although  adopted  by  the  Viee- 
Chancellor,  subsequently  repudiated — the  only  question  is,  whether 
I  am  bound,  at  this  period,  to  act  on  the  decree  of  Lord  Thuriow, 
when  it  appears  to  me  objectionable.  I  feel  that  I  cannot  do  bo, 
and  that  I  should  be  for  the  first  time,  making  a  decree  following 
that^of  Lord  Thuriow." 


NEW    COUNTY    COURTS. 


The  new  County  Courts  are  now  beginning  to  afford  a  goodly 
crop  of  decisions  in  the  superior  courts,  and  we  now,  therefore,  con- 
fine ourselves  in  this  number  to  them.  In  our  next  we  shall  notice 
some  of  the  decisions  in  the  new  courts. 

Splitting  demands — "  Cause  of  action  " — ^The  63rd  section  of  the 
Small  Debts'  Act«  9  &  10  Vict.  c.  95,  enacts,  "  that  it  shall  not  be 
lawful  for  any  plaintiff  to  divide  any  cause  of  action  for  the  purpose 
of  bringing  two  or  more  suits  in  any  of  the  said  courts :  held,  that 
the  term  "  cause  of  action  "  meant  "  cause  of  one  action,"  and  was 
not  limited  to  an  action  on  one  separate  contract.  In  the  case  of 
tradesmen's  bills,  in  which  one  item  is  connected  with  another  in  this 
sense,  that  the  dealing  is  not  intended  to  terminate  with  one  contract, 
but  to  be  continuous,  so  that  one  item,  if  not  paid,  shall  be  united 
whh  another  and  form  one  demand,  such  demand,  if  it  exceeds  £20, 
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of  objection. — ^The  defendant  was  sued  in  the  county  court,  and  the 
plaintiff  obtained  judgment,  the  cause  not  being  tried  bj  a  jury. 
Subsequently  the  defendant  rooyed  for  a  new  trial,  and  at  the  same 
time  required  that  it  should  be  tried  before  a  jury.  These  applica- 
tions were  resisted  by  the  plaintiff.  The  judge,  however,  granted  the 
application  in  both  respects  on  certain  terms,  inter  alia,  that  the 
defendant  should  pay  a  certain  sum  to  the  plaintiff  for  the  costs  of 
the  application ;  this  sum  being  paid  to  the  plaintiff,  a  new  trial 
was  had,  when  the  jury  returned  a  verdict  fot  the  defendant.  Upon 
an  application  for  a  rule  nisi  for  a  writ  of  mandamus,  commanding 
the  judge  to  give  effect  to  the  judgment  pronounced  by  him  on  the 
first  trial,  on  the  ground  that  he  had  no  function  upon  an  application 
for  a  new  trial,  to  direct  that  the  case  should  be  tried  by  a  jury  : 
held,  that  the  pluntiff  by  accepting  the  costs  of  the  application  for 
a  new  trial,  had  waived  his  right  to  object  to  the  second  trial  (Spar- 
rowe  v.  Reed,  2  Bail  C.  240). 

Claim  of  title  to  land  under  sect.  58 — Prohibition, — Where  a  claim 
is  set  up  under  sect.  58,  a  mere  statement,  though  on  oath,  by  the 
party  claiming,  unsupported  by  other  evidence,  is  not  sufficient  to 
oust  the  court  of  its  jurisdiction.  If  such  a  claim  be  set  up,  the 
judge  is  at  liberty  to  enquire  and  decide  whether  the  title  really  is 
in  question.  His  decision,  however,  is  not  final ;  for  if,  on  applica- 
tion to  the  superior  court,  it  should  appear  that  the  title  did  come 
in  question,  a  writ  of  prohibition  would  be  granted  (Lilley  v.  Harvey, 
12  Jur.  1026).  There  Mr.  Justice  Wightman  said  :  "  Where  there 
are  special  pleadings,  and  the  question  is  raised  upon  them,  the 
judge  can  go  no  further,  but  where  the  question  is  not  raised  upon 
the  pleadmg^,  but  is  merely  suggested  by  the  defendant,  the  judge 
must  enquire  into  the  circumstances  before  he  can  be  satisfied  that 
title  does  come  in  question.  If  he  is  wrong,  and  assumes  juris- 
diction where  the  title  really  is  in  question,  the  defendant,  upon 
making  that  appear  to  the  superior  court,  would  be  entitled  to  a 
prohibition." 

Certiorari  to  remove  cause, — An  application  for  a  certiorari  to 
remove  a  cause  from  a  county  court  should  be  made  to  a  judge  at 
chambers,  and  not  to  the  court  in  the  first  instance.  If  there  be  a 
difficulty  the  judge  may  refer  the  case  to  the  court  (ezp.  Bowen, 
12  Jur.  964).  The  certiorari  may  issue  exparte  and  without  notice 
to  the  other  party,  if  the  judge  thinks  proper  (Symonds  v.  Dimsdale, 
17  Law  Joum.,  N.  S.,  Ex.  247). 

Attorney  smng  and  being  sued. — ^It  has  been  decided  that  attor- 
neys' plaintiffs  are  not  bound  to  sue  in  the  county  courts  (Lewia  v. 
Hance,  17  Law  Joum.,  N.  S.,  Exch.  163;  S.  C.  12  Jur.  875; 
Jones  V.  Brown,  17  Law  Joum.,  N.  S.,  Exch.  163).  They  are, 
however,  liable  to  be  sued  therein  (Jefferiea  v.  Beart,  12  Jur.  1003, 
on  London  Act). 
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IB  Hayter  ▼.  FiA,  12  Jiir.  1004).  Thk  wouid  teem  to  be  a  |iifit 
view,  particulttly  as  it  is  <^ea  to  the  pbmtiff  to  traverse  the  8n|^ 
gestion  when  entered. 

Arm  of  (ffidavit  to  enter  ««^«tlMm.— *The  following  form  of  sffi- 
davit  (the  title  of  the  court  and  of  the  cause  being  inserted)  will  be 
found  useful.     We  have  altered  it  from  a  form  in  the  Jkrkt : — 

John  Jones,  the  above-named  defendant^  maketh  oath  and  aaith  that 
this  action  is  a  plea  of  personal  action,  founded  on  contract,  wherein 
the  debt  claimed  by  the  plaintiff  was  not,  nor  is  more  than  £20,  but 
only  £  ,  and  that  this  action  was  commenced  in  this  honourable 
court,  on  the  — —  day  of  — 7-*-,  A.  D,,  184 — ,  and  a  verdict  was 

found  herein  for  the  plaintiff  for  the  sum  of£ ,  and  no  more, 

but  judgment  thereon  has  not  yet  been  signed  (or,  if  signed,  state 
when,  and  whether  for  costs  as  well  as  the  debt,  and  whether 
under  a  certificate  for  speedy  execution,  or  on  a  trial  before  the 
sherifT).  And  this  deponent  further  saith,  that  before  and  at  the 
time  of  this  action,  a  county  court  for  the  recovery  of  debts  and 
demands  under  and  according  to  the  provisions  of  the  act  of  Parlia' 
ment,  made  and  passed  in  a  session  of  Parliament,  holden  in  ninth 
and  tenth  years  of  the  reign  of  her  present  majesty  Queen  Victoria, 
intituled  **  An  act  for  the  more  easy  recovery  of  small  debts  and 
demands  in  England,"  had  been  and  was  established,  constituted, 

and  holden  in  and  for  the  district  of ,  in  the  county  of        ■, 

under,  by,  and  according  to  the  said  act  of  Parliament,  And  this 
deponent  further  saith,  that  before  and  at  the  time  of  the  commence^ 

ment  of  this  action,  the  defendant  dwelt  at ,  within  the  said 

district  ,  in  the  said  county  of ,  and  within  the  saidjuris^ 

diction  of  the  said  county  court,  and  that  the  cause  of  action  for 
and  in  respect  of  which  this  action  was  brought,  arose  wholly  (or  in 
a  material  point,  that  is  to  say,  S^c,  state  in  what  respect)  within 
the  jurisdiction  of  the  said  county  court,  and  that  a  plaint  might 
have  been  entered  in  the  said  county  court  for  the  said  cause  of 
action.  And  this  deponent  further  saith,  that  at  the  time  of  the 
commencement  of  this  action^  tie  plaintiff  did  not  duiell  more  than 
twenty  miles  from  the  defendant,  and  that  neither  the  plaintiff  nor 
the  defendant  at  the  time  of  the  commencement  of  this  action  was 
an  officer  of  the  said  county  court. 

Attorney's  charge  for  trial,  Sre, — It  has  been  decided  by  Mr.  Jus- 
tice Patteson  in  re  Green  (12  Jar.  1044),  that  an  attorney  is  not 
entitled  for  his  costs  to  more  than  the  amount  specified  in  sect.  91 
of  the  act,  even  as  against  his  own  client,  and  that  the  amount  in- 
cludes everything  that  is  done  by  the  attorney  in  regard  to  a  suit  in 
the  county  court,  whether  before  or  at  or  after  the  hearing. 
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,  There  have  lately  been  many  cases  decided  oa  the  subject  of 
GOQtractS'in  restraint  of  trade,  some  of  which  we  propose  to  notice, 
as  forming  a  practical  part  of  the  doctrines  of  covenantii.  It  is  tme, 
that  agreements  not  to  trade  may  be  made  by  mere  writing,  bat 
they  are  more  osnally  under  seal. 

It  la  a  dear  rule  of  law,  that  a  covenant  or  agreement  in  total  or 
general  restraint  of  trade  is  void  (Mitchell  v.  Reynolds,  I  P.  Will. 
181  ;  Selw.  N.  P.  567,  11  edit. ;  27  Law  Mag.  214  ;  1  Story's  Eq. 
Jarispnid.  236;  Princ.  Com.  Law,  53 — 55).  And  this  is  so, 
though  the  agreement  be  supported  by  a  consideration.  In  fact 
BOthing  ean  be  made  to  make  a  total  restraint  of  trade  good, 
becanse,  as  we  shall  presently  show,  it  is  not  the  interests  of  the 
parties  to  the  contract  only  which  are  affected,  but  those  of  the 
poblic  generally.  A  partial  restraint  of  trade  is  good,  if  supported 
by  a  ooosideration,  and  the  restraint  be  only  a  reasonable  one  (-ee 
5  Com.  Dig.  tit.  "  Trade."  D.  3 ;  Cbesman  v.  Nainby,  2  Slrati^e, 
739  ;  S.  C.  3  Bro.  P.  C.  349 ;  Raonie  v.  Irvine.  7  Man.  and  Gr. 
969 ;  S.  C,  8  Scott,  N.  R.  674;  14  J^w  Journ.  N.  S.  C.  P.  10 ; 
8  Jnr.  1051 ;  Pilkington  v.  Scott  15  Mees.  and  W.  657 ;  S.  C.  15 
Law  Joom.  N.  S.  £zch.  329  ;  Nicholls  v.  Stretton,  11  Jur.  1009). 
Bot  even  a  partial  restraint  is  not  good  unless  it  be  reasonable  under 
the  ctrcttmstances  of  each  case,  and  be  supported  by  a  consideration. 
We  may  remark,  that  it  is  clearly  settled  now,  that-  where  a  con- 
sideration appears  in  a  deed,  the  court  will  not  enter  into  the  question 
whether  the  consideration  be  equal  or  not  in  value  to  the  res^traint 
agreed  on  (Hitchcock  v.  Coker,  6  Adol.  and  Ellis,  438 ;  S.  C.  1 
^ev.  and  P.  798).  As  to  whether  the  restraint  be  or  be  not  reason- 
able, esch  case  must  depend  upon  its  own  circumstances,  for  there 
affe  no  certain  or  precise  rules  by  which  this  can  be  ascertained.  The 
^question  of  reasonableness  or  not  is  one  for  the  court. 

CoMsideratioH/or  restraint. — It  is  to  be  remarked,  that  no  express 

consideration  is  required  to  be  shown  for  the  restraint  on  trading, 

.where,  as  is  usually  the  case,  such  stipulation  arises  out  of  a  cuntem- 

•poraneous  transaction  supported  by  a  consideration.     Thus,    this 

uitipolation  asaally  arises  out  of  the  sale  of  a  trade,  or  the  goodwill 

.thereof,  for  which  ^  consideration  is  paid,  and  then  the  contract  of 

the  vendor  not  to  carry  on  the  same  trade  within  that  place,  or  within 

a  certain  reasonable  limit,  is  in  fact  part  of  the  bargain,  and  founded 

on  the  same  consideration  (see  Mallan  v.  May,  1 1  Mees.  and  W. 

653.  666  ;  Hitchcock  v.  Coker,  6  Ad.  and  EU.  438).     Besides  the 
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instance  here  pat,  there  are  the  cases  of  a  clerk  to  an  attorney,  &e.» 
or  assistant  to  a  tradesman  or  manuftictarer,  or  where  a  partner 
gives  np  his  interest  to  his  companion,  and  coTenanta  that  h^  will 
not  use  or  carry  on  sach  trade  or  profession  within  certain  limits, 
and  lastly,  where  two  or  more  persons  entering  into  partnership 
matnally  agree,  that  none  of  them  shall,  daring  the  partnership,  he 
engaged  in  any  other  trade  or  hasiness.  In  all  these  instances,  there 
*are  a  bona  fides  and  valne  to  which  the  contract  operating  in  restraint 
of  trade  attaches.  In  sach  cases,  therefore,  there  will  he  foand  to  he  a 
suhstantial  consideration  to  justify  the  restraint,  at  least  to  some 
extent.  The  consideration  is  that  of  the  principal  transaction,  which  it 
may  he  fairly  said  would  not  have  heen  entered  into,  except  for  the 
restriction,  or  at  any  rate,  not  on  the  terms  stated  in  the  agreement. 
No  one  would  give  the  same  consideration  for  the  purchase  of  a 
husiness  where  the  seller  was  to  be  at  liberty  to  set  up  again  as  soon 
and  as  near  the  old  place  as  he  pleased.  The  clause  of  restraint 
merely  operates  to  give  a  security  that  the  principal  contract  will  be 
fiedrly  and  fully  carried  out.  We  may  then  conclude,  that  whenever 
a  consideration  exists  in  respect  of  the  principal  transaction,  there 
will  be  a  sufficient  consideration  to  support  the  restraint.  But  some- 
times it  happens  that  each  description  of  contract  before  enumerated 
exists  without  a  substantial  consideration  appearing,  for  a  party  may 
relinquish  a  business  in  favour  of  another  without  any  consideration 
paid ;  so  a  clerk  or  assistant  may  be  engaged  without  receiving  any 
salary  ;  and  so  a  partner  may  retire  from  a  partnership  without 
receiving  any  consideration  for  such  retirement.  In  such  cases,  the 
covenant  not  to  trade  would  appear  to  be  without  considerataon,  and 
therefore,  not  binding,  unless  the  restraint  were  very  reasonable.  But 
in  fact  it  seldom  happens  in  these  cases,  but  that  some  kind  of  consider- 
atioD,  sufficient  to  support  the  contract  appears,  for  when  a  man 
reliuquishes  a  business  in  favour  of  another,  the  latter  usually  cove- 
nants to  pay  the  debts ;  when  a  partner  retires  he  is  indemnified 
against  the  debts ;  and  the  clerk  or  assistant  is  to  receive  a  salary. 
In  all  these  cases,  a  sufficient  consideration  would  appear  to  support 
the  restnunt.  As  to  the  case  of  the  clerk  or  assistant,  supposing  no 
salary  were  given  him,  yet  if  in  fact  there  be  an  engagement  to 
instruct  him,  that  will  support  the  restraint  (see  Nicholls  v.  Stretton,  7 
Beav.  42;  S.  C.  at  Law,  II  Jur.  1009).  With  respect  to  the 
adequacy  of  the  consideration^  where  it  is  an  engagement  to  serve  as 
a  clerk  or  servant,  and  the  agreement  is,  not  to  work  for  any  other 
person  during  a  certain  term,  some  cases  will  presently  he 
mentioned. 

Consideration  appearing  in  agreement. — ^We  have  before  said,  that 
though  the  contract  be  under  seal,  yet  some  consideiiation  must 
appear  for  the  agreement  in  partial  restramt  of  trade.    This  may,  at 


32  CONTRACTS   IN   RSSTRAINT   OV   TRlDS. 

asBiBtant  in  the  same  trade  to  any  others  within  the  limited  district. 
Where  the  limit  ia  general  and  indefinite  as  to  time,  it  will  he  im- 
portant, as  we  have  seen,  to  look  at  the  restriction  as  to  the  extent 
of  district,  in  order  to  form  a  judgment  as  to  the  reasonableness  of 
the  restriction.     So   we  have   seen,  that  if  the  restriction  extend 
throughout  the  kingdom,  and  to  every  mode  of  carrying  on  the ' 
business  it  is  void,  even  though  the  time  be  limited ;  and  even  if  the 
restriction  do  not  extend  to  every  part  of  the  kingdom,  yet  if  it  be 
nnreasonable,  having  regard  to  the  particular  business,  if  it  extend  to 
aO  modes  of  carrying  on  the  business,  it  is  void*     There  may  be 
no  qualification  as  to  place,  yet  if  it  apply  only  to  certain   modes  of 
carrying  on  the  business,  as  for  example,  except  as  an  assistant,  and 
the  party  is  thus  at  liberty  to  carry  on  the  particular  trade  in  some  [ 
other  form,  namely,  as  a  master,  the  contract  is  a  valid  one,  for  the ' 
restriction  is  not  an  absolute  one,  but  permits  the  party  to  carry  on 
the  trade  in  any  other  mode  than  that  stipulated  against.     Such  an 
agreement  is  valid  though  the  restriction  be  unlimited  as  to  time  and 
place,  if  there  be  a  sufficient  consideration.     The  following  cases  [ 
will  illustrate  these  remarks,  namely,  Wallis  v.  Day,  2  Mees.  and  W, 
273;  S.  C.  1  Jur.  73;  Nicholls  v.  Stretton,  7  Beav.  42  ;  S.  C.  at 
Law,  11  Jut.  1009;  Pilkington  v.  Scott,  15  Mees.  and  W.  657  ;  S. 
C.  15  Law  Joum.,  N.  S.  Exch.  329.     In  the  case  of  Wallis  v.  Day* 
it  appeared  that  the  plaintiff,  by  deed,  sold  to  the  defendants  his, 
business  as  a  carrier  between  London  .and  Wisbeach,  and  in  con- 
sideration of  the  covenants  therein  contained,  on  the  defendtots  part** 
covenanted  with  them  that  he  would  not  thenceforth  during  his  life, 
exercise  the  trade  of  a  carrier,  except  as  thereinafter  mentioned  ;^ 
and  that  he  would  thenceforth,  during  his  life,  faithfully  serve  the 
defendants  as  an  assistant  in  the  trade  of  a  carrier ;    and  the  de- 
fendants in  consideration  of  the  before-mentioned  covenants,  and  the 
plaintiff*s  faithful  service  as  aforesaid,  covenanted  to  pay  him  a  cer- 
tain weekly  sum  for  his  life.    In  an  action  against  the  defendants  on 
tMs  covenant,  it  was  held  the  pirntiff's  covenant  to  serve  during  his 
life  was  good,  and  that  the  covenant  in  restraint  of  his  trade  was  not 
void,  inasmuch  as  he  was  not  absolutely  restrained  from  carrying  on 
the  trade,  but  only  from  carrying  it  on  in  any  other  way  than  as  an 
assistant  to  the  defendants. 

Separating  contract,  —  A  covenant  which  is  void  and  illegal  in 
part,  as  being  an  unreasonable  restraint  of  trade,  may  be  valid  as  to 
another  part  which  provides  for  a  restraint  not  unreasonable.  This 
was  so  decided  in  Green  v.' Price  (13  Mees.  and  W.  695 ;  8.  C.  14 
Law  Journ.,  N.  S.  Ex.  105 ;  9  Jur.  857,  and  in  the  Exchequer 
Chamber,  16  Mees.  and  W.  346 ;  S.  C.  16  Law  Joum..  N.  S.  Ex. 
108).  In  that  case  the  defendant  for  valuable  consideration,  cove-' 
nanted  not  to  exercise  certain  trades  during  his  life,  within  the  cities' 
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Howe,  3  Beav;  383 ;  Hitchcock  y.  Coker,  6  AdoL  and  EUis,  438 ; 
Rannie  y.  Irvine,  8  Scott,  Ni  S.  674  (stated  tupriL)  ;  Green  y. 
Price,  IdjMees.  andW.  695;  8.C.  14LawJoiini.,N.S.£Kdi.  105; 
9  Jar.  857 ;  S.  C,  in  error,  13  Mees.  and  W.  695 ;  9  Jmr.  880. 
There  are  other  cases  either  before  mentioned  or  referred  to  in  the 
cases  just  mentioned.  These  cases  will  fully  support  the  propoaitioii 
before  enunciated,  namely,  that  when  the  carrying  on  a  trade  is 
restricted  generally  as  to  space,  and  extends  to  all  modes*  the  re- 
striction is  unreasonable,  though  confined  to  a  very  short  period  of, 
time,  as  for  even  less  than  a  year.  It  is  the  same,  though  the 
restriction  be  to  a  certain  space,  if  that  district  be  not  a  reasonable 
one,  and  all  modes  of  carrying  on  the  trade  or  bnsiDess  be  restruned. 
Though,  as  before  stated,  the  restriction  as  to  time  is  unimportant,  if 
the  agreement  be  otherwise  legal,  yet  the  direction  as  to  time  may 
be  important  in  complex  cases,  where  there  is  any  doubt  as  to  the 
legality  of  the  other  provisions.  Bunn  y.  Guy*  Whittaker  y. 
Howe. 

We  will  notice  some  of  the  cases  aboye  cited*  In  Bunn  y. 
Guy,  an  agreement  was  entered  into  by  a  practising  attorney 
in  London,  to  relinquish  his  business  and  recommend  hia  dienta 
to  two  other  attorneys,  and  that  he  would  not  himself  practice 
in  such  business  within  London  and  one  hundred  and  fifty  milea 
therefrom,  and  that  he  would  permit  them  to  make  use  of  his  name 
in  their  firm  for  one  year.  This  was  held  to  be  a  valid  agreement, 
and  that,  (hough  the  restriction  was  indefinite  as  to  time.  In 
Whittaker  v.  Howe,  the  defendant,  an  attorney,  agreed  not  to  prac- 
tise as  a  solicitor,  &c.,  in  any  part  of  Great  Britain  for  twenty 
years,  and  the  Master  of  the  Rdls  held  the  agreement  valid.  It 
seems  difficult  to  maintain  the  correctness  of  this  decision,  and  it  is 
remarkable,  that  it  is  the  only  case  in  which  a  restraint  extending 
throughout  the  whole  of  England  has  been  held  valid.  The  prin- 
ciple of  this  decision  must  be  taken  to  be,  that  from  the  nature  of 
the  business  the  Master  of  the  Rolls  thought  it  necessary  in  applying 
the  admitted  rule,  that  the  restriction  is  co- extensive  with  the 
required  protectic  n,  that  the  restraint  for  such  a  purpose  must  be 
throughout  the  kingdom.  We  most  suppose  that  the  court  referred 
to  the  extent  of  business  and  the  nature  of  the  connection  in  the 
particular  case ;  at  any  rate,  it  is  clearly  not  supportable  on  any  other 
supposition,  even  if  it  be  on  that.  In  the  case  of  Homer  v.  Graves, 
(7  Bing.  743),  Tindal,  C.  J.  says :  "  We  do  not  see  how  a  better 
test  can  be  applied  to  the  question,  whether  reasonable  or  not,  than 
by  considering  whether  the  restrainit  is  such  only  as  to  afiford  a  fair 
protection  to  the  interests  of  the  party  in  fiivour  of  whom  it  is  given, 

and  not  so  large  as  to  interfere  with  the  interests  of  the  public. 
Whatever  restraint  is  larger  than  the  necessary  protection  of  the 
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party*  can  be  of  no  benefit  to  ettber ;  it  can  only  be  oppressive ;  and 
if  oppreative,  it  is,  in  tbe  eje  of  tbe  law  unreasonable.  Whatever 
18  tnjorioas  to  the  interests  of  the  pnblic  is  void,  un  the  ground  of 
public  policy/' 

IfUekeoek  v.  Coker.  —  This  was  an  action  of  assumpsit.  The  de- 
daratiott  atated  that  before  and  at  the  time  of  the  promisct 
plaintiff  was  a  druggist,  and  bad  taken  defendant  into  his 
sendee  as  an  assistant  at  an  annual  salary,  on  condition  (amongst 
other  things*  that  the  defendant  should  enter  into  and  perform  the 
agreement  alter  mentioned),  that  defendant,  in  consideration  of  the 
premises,  and  in  the  performance  of  the  condition  by  an  agreement 
reciting  as  above,  agreed  with  plaintiff,  that  if  defendant  should  at 
any  time  thereafter  exercise  the  trade  or  bosiness  of  a  chemist  or 
druggist  in  the  town  of  T.,  or  within  three  miles  thereof,  defendant 
should  pay  pUuntiff  £500  as  liquidated  damages.  It  was  held  by  the 
court,  first,  that  there  was  a  legal  consideration  for  the  contract ; 
secondly,  that  the  court  could  not  enter  into  the  question,  whether 
the  consideration  was  equal  in  value  to  the  restraint  agreed  on  by  the 
defendant ;  and  thirdly,  that  the  restraint  was  not  shown  to  be 
unreascmable  or  oppressive,  by  the  circumstance  that  its  duration  was 
not  limited  to  the  life  of  the  plaintiff,  or  to  the  time  during  which  he 
should  carry  on  the  business. 

^  MalkM  V.  Maif. — ^There  A.  B.  agreed,  by  articles  under  seal,  to 
enter  the  service  of  C.  D.,  as  assistant  to  him  in  his  business  of 
sorgeon^dentist,  for  a  period  of  four  yeara :  and  the  agreement  con* 
tained  a  covenant,  that  after  the  expiration  of  that  term,  A.  B.  would 
not,  without  the  consent  in  writing  of  the  other,  carry  on  the  business 
of  a  snrgeonrdentist  in  London,  or  any  of  the  towns  or  places  in 
England  or  Scotland  where  C.  D«,  or  A.  B.  on  his  account,  might 
have  been  practising  before  the  expiration  of  the  above  service;  held, 
first,  that  this  covenant,  so  far  as  it  related  to  London,  was  not,  but 
that,  aa  to  its  other  provisions,  it  was  void,  as  imposing  an  unrea- 
sonable restraint  of  trade ;  and,  secondly,  that  the  covenant  was 
divimble,  so  that  the  illegiJity  of  the  second  branch  did  not  vitiate 
the  whole  (see  aa  to  the  construction  to  be  put  on  "  London,"  the 
same  case  on  case  out  of  equity,  reported  13  Mees.  and  Wels.  511; 
S.  C.  14  Law  Joum.  N.  S.  £xch.  48  ;  9  Jurist,  19).  It  was  also 
held  in  the  first  case  of  Mallan  v.  May  (and  this  is  the  principle  of 
all  the  eases),  that  all  restraints  of  trade,  which  are  larger  than  are 
necessary  for  the  protection  of  the  party  with  whom  the  contract  is 
made,  are  nnreasonable,  and  void  as  against  pnblic  policy  ;  and  that 
whether  a  contract  in  restraint  of  trade  be  reasonable  or  not,  is  a 
question  of  law  to  be  determined  by  the  judge,  and  not  a  matter  of 
feet  to  be  left  to  a  jury.  In  the  same  case  it  was  said  (semblably) 
that,  in  estimating  the  reasonableness  of  a  contract  not  to  exercise  a 
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trade  or  profeBsion  within  a  particalar  district,  tbe  populonsnees  of 
the  district  is  not  to  be  taken  into  account. 

NichoUs  V,  Stretton. — In  this  case  the  declaration  in  corenant  on 
an  indenture,  which,  after  reciting^  that  defendant  had  for  four  years  i 
been  plaintiff's  salaried  clerk,  and  requested  plaintiff  to  -accept  him 
as  articled  clerk  without  payment  of  any  prenntim,  which  plaintiff 
consented  to  do  on  defendant  entering  into  the  ^OTenants  thereinafter  * 
contained,  and  that  defendant  had  bound  himself  derk  to  plain  tiff  for  * 
five  years,  to  the  intent  that  he  might  become  entitled  to  make  ap- 
plication to  be  admitted  attorney  and  solicitor;  stated  that  the 
defendant  covenanted  that  he  would  not,  during  the  said  term  of  ^ 
five  years,  nor  at  any  time  after  the  expiration  of  such  term,  cither 
directly  or  indirectly,  interfere  or  intermeddle  with,  or  be  concerned 
as  attorney,  agent,  or  otherwise,  for  any  person  who  had  alrieady 
been,  or  should  thereafter  become  or  be,  the  client  or  correspondent 
in  business  of  or  with  plaintiff  or  any  partner  he  might  admit  to  a 
share  with  him,  or  any  person  to  whom  he  might  sell  or  assign  the 
whole  or  any  part  of  his  business  or  profession  ;  and  that  defendant 
would  not  act  as  partner,  clerk,  or  assistant  with,  or  to  any  person 
who  should  interfere  or  intermeddle  as  aforesaid ;  and  in  case 
defendant  should  comniit  any  breach  of  his  said  covenants,  he  should 
forfeit  £100  for  every  such  breach:  hfeld,  that  the  covenant  wa« 
divisible,  and  that  an  action  was  maintainable  against  the  defendant 
for  being  concerned  as  attorney  for  persons  who  were  clients  of 
the  plaintiff  at  the  date  of  the  deed.  The  court  held  that  the 
decision  in  Green  v.  Price  ruled  the  present  case.  It  should  be 
stated  that  this  case  came  out  of  cqiuty,  which  had  directed 
a  case  for  the  judges  at  common  law.  In  equity  (see  report  in 
7  Bcav.  42)  the  court  had  granted  an  injunction  to  restrain  the 
derk,  after  the  expiration  of  his  articles,  from  acting  for  persons  who 
had  been  clients  of  the  master  during  the  articles,  and  this,  thongb 
it  appeared  by  the  articles  of  clerkship  that  there  was  a  stipulation 
that  the  master  might  put  an  end  to  the  period  of  the  articles  at  any 
time  upon  one  week's  notice.  It  will  thus  be  seen  that  the  above 
decisions  get  rid  of  the  difficulty  which  might  arise  as  to  the  covenant 
being  too  extensive. 
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[Continued  from  p.  15.] 

Game  Certificates — Killing  Hares — Justices  of  the  Peace  Performance 
of  Duties'  Act — Indictable  Offences-^Warrant   and  Summons^^' 
Backing  Warrants — Court,  SfC, — Remanding  Prisoner — WVhesses 
— Prisoner*s  defence — Discharge — Commitment — Binding  oi'orJ^  j 
Prosecute — Bail —  Certifying   Bailment    and   Depositions  ~C6^^ 
Examinations — Repeal  of  Statutes — Justices  of  the  PeaddTpff^ 
/ormance  of  Duties'  Act — Summary  Convictions  aud  Orders.~JlJ^^ 
formation — Summons   and   Warrant — The   Jut  t ices   and  Courf'-^ 
— Witnesses — Non   Appearance — Hearing  on    Appearance — Ad^ 
journment — Convictions — Dismissal  Certificate — Costs — Distress 
Warrant — Backing — Commitment  to  Prison — Repeal  of  Statutes — 
Discharge  of  Bankrupt  frotn  Custody "^Poor  Irremovable  Amend* 
ment  Act, 

Game  certificates. —  Killing  hares,  Chai*.  20. — We  are  obliged' 
to  a  correapondent  (J.  E,  G.  B.)  for  the  folluwinj*  correction  in  our 
statement  (p.  16)  of  this  act:  **  I  perceive  in  your  report  of  Recent 
Statutes  (p.  15),  under  11  and  1*2  Vict.  c.  !?!J,  t*.  2,  jou  etate  the 
anthonty  is  to  be  •  «erit  to  the  clerk  of  the  }:eace,  wlio  is  to  rc^I^ter 
same.'  The  words  of  the  section  are — '  That  he  shall  deliver  the  said 
aatfaority,  or  a  copy  thereof,  or  cause  the  same  to  be'delivered,  to  the " 
clerX:  of  the  magistrates  acting  for  the  petty  sefsion*^  divisivm  v*'!thin 
which  the  said  lands  are  situate,  who  Bhall  forth  vvith   ref^ister  the 


same.' " 


Justices  of  the  Peace  Performance  of  Dn'ic.^*  Act, — Indictable 
offences  Chap.  42. — This  statute  and  tlie  f(»ilov.iivi2'  one  make  a  great 
alteration  in  the  procedure  befouc  juaticeg  of  the  i)cace,  both  with 
regard  to  indictable  otfences  and  summary  convictions.  It  is,  of 
coarse,  Impossible  that  we  can  give  the.*e  stututcfc  at  leni^th,  or  even 
notice  aH  their  regulations,  but  we  trust  that  the  fLllowiug  analysis 
of  them  will  be  foand  to  present  a  useful  summary  of  their  provisions. 
We  shall  first  notice  the  act  (Chap.  42)  relating  to  prisoners  charged 
with  indictable  offences. 

Warrant  and  summons. — A  justice  of  the  peace  may  issue  a  warrant 
to  apprehend  a  person  accused  of  treason,  felony,  of  offences  on  the 
high  seas  or  abroad,  or  any  other  indictable  offence  ;  and,  if  properly 
penned,  it  will  indenmify  the  officer  who  executes  it.  Where  the 
offeace  was  not  of  a  serious  nature,  it  was  even  formerly  usual  to  issue 
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ft  sommonB  merely  in  the  first  mstance ;  sod  now  the  magirtntte  may. 
if  he  pleaM,  ubvc  r  auaimoiiB  in  all  case*  in  the  fint  infltance.     If  the 
SomiDODB  be  not  obeyed,  avrsrratit  may  iitae.     In  the  caseof  aanm- 
moni  iuning,  theittfonDatian  or  complaiDt  may  be  by  word  of  month 
merely,  without  any  oath  to  anbatantiale  it.     The  tummona  mtut  be 
■erred  by  a  constable  on  the  defendant  penoaally,  or  by  leaving  the 
same  for  him  with  abmeffne  at  hia  last  or  moet'naual  place  of  abode, 
arrant  may  Uaue  to  apprehend  a  party  against  whom  an 
I  foond.     If  a  person  indicted  be  ah'eady  in  priaui  for 
ififence,  a  justice  may  order  hjm  to  be  detained  until  re- 
tit  of  habeas.     By  sect.  4.  warrants  may,  in  oertain  cases, 
a  Sunday.      Sect.  10  relates  to  form  and  execution  of 
provides  that  no  objection  is  to  be  allowed  for  an  alleged 
■  form  of  the  warrant,  &c. 

varrants. — Formerly  there  ought  to  have  been  a  Iresb 
every  county  ;  but  the  practice  of  backing  warrants  had 
:d  without  law,  and  was  at  last  authorised  by  the  23  Geo.  2, 
I  Geo.  2,  c.  55.  By  the  1 3  Geo.  3,  c.  31 ,  and  54  Geo.  3, 
c.  1S6  (now  repealed  by  the  present  act),  and  other  acts,  provisions 
were  made  as  to  the  apprehension  of  offenders  who  have  gone  from 
bne  pert  of  the  United  Kingdom  to  another  ;  and  by  (i  &  7  Vict. 
C.  34,  as  to  the  epprebension  in  the  United  Kingdom  of  poaona  cotn- 
mitting  treaaon  or  felony  out  of  the  United  Kingdom,  and  mee  vend. 
Bnt  DOW,  by  the  act  we  are  notidng,  complete  regulations  are  made 
for  the  backing  of  wairants.  By  a.  II,  where  the  defoidant  is  not 
within  the  jurisdiction  of  the  joatice  issuing  the  warrant  {in  England 
or  Wales),  a  justice  for  the  county  or  place  where  he  riiaU  be,  Or  b« 
aappoaed  or  sospected  to  be,  shAll,  on  oath  of  signature  to  the  crigioal 
warrant,  sign  an  endorsement  thereon,  authorising  the  exflcutioa  of 
the  warrant  within  his  jurisdiction.  By  s.  IS,  Bnglith  warrants  ttfey 
be  backed  in  'Ifetand,  and  vice  vend.  By  s.  13,  English  warTanta 
mAy  be  backe^'Ut  the  lalea  of  Man,  Guernsey,  Jersey,  AUeniey,  and 
Bark,  aid  vifit  versd.  By  s.  14,  English  warrsnta  maybe  bathed  in 
Scotland,  Bys.  15,'8Kitdi  warranta  may  be  backed  in  England  or 
Inland.  -  ^^ 

Conrli  A^.— By  e.  5,  justicea  for  adjoining  coootiea,  &c.,  may  not 
as  sdch  for  one  coiud^,  &c„  while  residing  in  another.  By  e.  6, 
jnatices  for  a  oanatjt^c,  may  act  for  it  in  an  adjoining  city  or  placa 
of  ezduaire  jmiadii»!^,'.bnt  this  is  not  to  extend  to  give  powv  to 
act  in  any  matter  arising  therein.  Beet.  7  relates  to  the  powen  given 
to  justtees  by  2  &  3  Vict.  c.  83.  in  detached  parts  ttf  oonnties.  By 
S.  19,  the  plaice  Where  the  examinations  are  taken  it  not  to  bedaewed 
as  open  court,  and  no  person  is  to  remain  withont  the  consent  at  ik» 
jnatice.  By  as.  29  and  30,  one  London,  metropolttao,  m*  stipendiary 
nagistnte  may  act  alone.     If  a  person  be  spprefaeoded  in  ime  ooonty 
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'  lor  trial.  Sect.  26  regulates  the  coDTeyance  of  prisoBera  to  gaol, 
.  and  the  payment  of  the  ezpenses  of  snch  eoirveyance. 

Binding  over  to  prosecute, — By  sect.  20,  the  proaeoator  and  wit- 
nesses are  to  he  hound  hy  recognisance  to  appear  at  the  next  court  of 
.  oyer  and  terminer,  or  ga<d  delivery,  or  couirt  of « general  or  quarter 
.  aeeaions. .  The  recognisance,  depositions,  &c.»are  to  be  transmitted  to 
.  the  court  in  which  the  trial  ia  to  be  had«     A  notice  of  inch  reeogni* 
i  8M)ce  is  forthwith  dehrered  to  the  party  entering  into  the  same.    MHt- 
.  aesses  who  refuse  to  enter  into  recognisances  may  be  committed. 
£at^«— By  sect.  23,  where  the  accused  is  charged  with  a  fekw, 
or  ¥rith  an  assault  with  intent  to  commit  a  felonyy  or  with  an  atteiat>t 

•  to  commit  a  felony,  or  wkh  obtaining  or  attempting  to  obtain  property 

-  by  false  pretences,  or  with  amisdemeanor  in  receiving  property  stolen,  or 
.  obtained  by  false  pretences,  or  with  perjury  or  stibomatiea  of  peijosy, 
'  or  with  concealing  the  birth  of  a  child  by  secret  barying  or  otberwise, 
'  or  with  wilful  or  indecent  ezposore  of  the  person,  or  with  riot,  or 
cosir^  assault  m  parsoance  of  a  conspiracy  to  lasse  wages,  or  assaalt 
cTtggtta  a  peace  officer  in  the  execution  of  his  duty,  or  i]^n  any  pcrsan 
c^iog  in  his  aid,  or  with  neglect  or  breach  of  duty  as  a  peace  officer, 
^X)r  with  any  misdemeanor  for  the  prosecution  of  ^riuckthe  costs  asay 
.  be  allowed  out  of  the  county  rate,  the  justice  may,  in  bis  discretkm, 

admit  such  person  to  bail,  upon  his  procnriog  and  prodadng  soch 

'  sarety  or  sureties  as  in  l^e  opmion  of  such  justice  will  be  sufficient 

•.to  ensure  the  appearance  of  such  accused  person  at  the  time  and  place 

/  when  andwlme  he  is  to  be  tried  for  such  offence;    and  thereupon 

'  •  tfae ' jnlBtice  shali  taker  the  recognisance  of  the  said  accused  person  and 

I  lus  smvty  or  soxt^es,  conditioned  for  the  appearance  of  such  aeeoaj^d 

,n|icrioa^  the:iiine  and  place  of  trial,  and  that  he  will  then  eiuTender 

7  andllak^  bitEfrial,  and  not  depart  the  court  without  leave.     And  the 

0.  justice  may iadmit  to  bail  in  the  like  cases  after  comasitment  for  trial, 

cJia  which  case  (s.  24)  a  writ  of  deliverance  is  to  be  sent  to  him  if  Hot 

^liatbined  for  any  other  offence.     In  the  cases  of  other  indictable  mis- 

t  'demeanors  the  justice  has  no  dtseretion,  but  mnst  admit  the  accoaed 

.  to  baiL     Bat  no  jaatice  ia  to  admit  any  person  to  bail  who  is  ehaqfped 

with  treason,  which  can  only  be  done  by  order  of  one  of  the  Seeve- 

•  tariea  of  State,  ot  by  the  Court  of  Queen's  Beneh,  or  a  judge  thereof 
.  in  vacation*     We  may  observe  that  it  is  clearly  setUed  that  the  Coart 

•  of  Queen's  Bench  (or  any  judge  thereof  in  the  time  of  vacatiion)  SMiy 
:  bail  for  any  crime  whatsoever,  be  it  treasoo,  murder,  or  any  odier 
':  offence,  accordmg  to  the  eircomatancea  of  the  case. 

Certifying  bailment  and  deponiUrtta^'^-^Capg  esmnmaiioMa.^^Ufoa 
bail  being  accepted,  the  magistrate  must  eerttfy  the  baftaoent  m  writing, 
and  with  all  examinations  and  informations,  andjdefraer  the  aainato 

-  tfieproper  officer  of  the  eotirt  in  which  the  triii  is  to  be  had.  By 
I- aaot.  27»a  peiwpaer  awy,  ifter  MaiimlewnnhiBtiea^  md  btlbfiallie 
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£nt  day  of  the  aaaizes  or  seMions,  &o.,  at  which  he  ia  to  he  tried, 
have,  on  paying  at  the  rate  of  three-hQlfpence  for  same,  for  each  folio 
,of  ninety  words,  a  copy  of  the  examination  before  the  magistrate. 

The  act  applies  to  EogUnd*  Wales,  and  Berwick-apon-Tweed,  bat 
jaot  to  Scotland,  Ireland,  or  the  Channel  Islands,  except  as  to  backing 


Repeal  rf  sUUui€9. — ^The  following  acU  and  parts  of  acts  are  hy 
.B.  34  repealed,  namely,  13  Geo.  3,  c.  31 ;  VJb  Geo.  3,  c.  49  ;  44  Geo.  3, 
.C.  92 ;  45  Geo.  3,  c.  92 ;  54  Geo.  3,  c.  18G  ;  1  &  2  Geo.  4,  c.  C3 ; 
Z  Geo.  4,  c  46  ;  7  Geo.  4,  c.  38  ;  7  Geo.  4,  c.  G4  ;  5  &  6  Will.  4, 
C33^  6&  7  Will.  4^0.  114. 

Ju8tic€  of  tiie^  Peace  Performnnce  of  Duties  AcU — Summary  cm- 
vicUoMM  amd  orders.  Chap.  43. — The  preceding  act  relates  to  pro- 
.oeedings  before  jnsticet  of  the  peace  on  indictable  charges  ;  the  present 
^t  (chap.  43)  rdaftea  to  proceedings  before  justices  on  summary  con- 
Tictionaand  orders.  It  must  be  borne  in  miud  that  the  act  does  not 
-Mpp^y  to  any  order  for  the  removal  of  a  pauper,  nor  to  orders  respect* 
log  Innatics,  nor  to  informations  relating  to  the  excise  or  custome» 
.irtamps,  taxes,  or  Post-office ;  nor  to  bastardy  orders,  except  as  to 
backing  warraata*  &c. ;  nor  to  young  children  in  factories. 

/s/brma<um«— The  first  proceeding  is  an  information  or  complaint. 
.; The  information  must  (s.  10)  be  in  writing,  but  the  complaint  whereon 
the  order  is  sought  need  not  be  so  (s.  S),  unless  the  particular  act  of 
Parliament  requires  it.  No  oath  is  required  in  making  a  complaint  or 
Jaying  an  information,  except  where  expressly  so  required,  and  except 
where  a  warrant  is  to  issue  in  the  first  instance*  By  s.  1 1 ,  the  com- 
plaint or  infomation  moat  be  laid  within  six  calendar  months,  unless 
otherwise  expressly  provided.  Provisions  are  made  (s.  4)  for  the 
.description  of  the  ownership  of  property,  in  cases  of  particular  ownerf, 
nuoeljg  of  the  property  of  partners,  of  counties,  in  gyods  provided 
for  the  poor,  in  materials  for  parish  and  turnpike  roads,  and  of  the 
property  of  commissioners  of  sewers.  No  variance  between  the  in- 
iormation  and  the  evidence  is  material ;  but  if  the  defendant  be  de« 
.oeived  thereby,  the  hearing  nwy  be  adjourned,  defendant  beii^ 
^mmitted,  or  giving  recognisance  to  appear  again. 

Summoms  aad  warrtuU — After  the  information  is  laid,  or  complaint 
made,  a  summons  (s.  1 )  issues,  which  must  be  served  on  the  accused. 
If  the  defendant  do  not  appear  thereto,  a  warrant  (s.  2)  for  his  arrest 
may  issue ;  and,  indeed,  where  the  information  is  laid,  and  the  same 
'ia  anbatantiated  by  oath,  the  justice  may  issue  a  warrant  in  the  first 
iaatance.  The  warrant  may  be  backed  as  provided  by  1 1  &  1 2  Vic. 
•  c  42p  stated  above.  Sect.  3  regulates  the  form  of  warrant  and  its 
czecntioD.  No  objection  ia  to  be  allowed  for  want  of  form  in  the 
wannaBt,  or  for  any  variance,  &c. ;  bot  if  the  party  charged  is  deceived 
by  the  v«nation»  be  may  he  coaimitted  or  discharged  upon  xeoogni* 
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sance ;  if  lie  fail  to  appear,  the  jostioe  may  truumit  the  recogtuaaneft 
to  the  cleric  of  the  peace. 

J%e  Justices  and  eami. — The  hearing  takes  place  before  one  or  two 
justices,  according  as  the  particular  statate  requires ;  bat  if  there  be 
no  regulation  as  to  this,  then  (s.  1*2)  the  complaint  or  information 
"  may  be  heard,  tried,  determined,  and  adjudged  by  any  one  justice 
of  the  peace  for  the  county,  riding,  division,  liberty,  city,  borough,  or 
place  where  the  matter  of  such  information  shall  have  arisen."  The 
place  where  the  justice  sits  is  to  be  deemed  an  open  court.  There  are 
provisions  (ss.  33,  34)  as  to  one  London,  metropolitan,  or  stipendiary 
magistrate  acting  alone.  One  justice  alone  (s.  29)  may  issue  the 
summons  or  warrant,  even  where  there  must  be  two  justices  present 
at  the  hearing ;  and  so  one  justice  may,  in  such  case,  issue  warrants 
of  distress  or  commitment,  and  though  he  did  not  hear  the  case.  By 
8.  6,  the  provisions  of  the  preceding  act  (chap.  42)  as  to  justices  in 
one  county,  &c.,  acting  for  another,  are  to  extend  to  the  present  act. 

Witnesses, — By  s.  1 5.  the  prosecutor  of  the  information,  not  having 
any  pecuniary  interest  in  the  result,  and  every  complainant,  though 
interested,  may  be  witnesses.  The  witnesses  must  be  sworn.  By 
8.  7,  if  it  be  sworn,  on  oath,  that  a  witness  will  not  voluntarily  attend, 
the  justice  may  issue  a  summons  requiring  his  appearance,  and  if  he 
still  neglect,  a  warrant  may  issue.  Indeed,  if  it  be  sworn  that  it  is 
probaUe  a  witness  will  not  attend,  the  justice  may,  in  &e  first  instance, 
issue  a  warrant  for  his  apprehension. 

^roM-o^flnmre.-^By  s.  1 3,  if  the  defendant  does  not  appear,  the 
Justice  may  proceed  to  hear  and  determine  the  case  in  his  absence, 
or  may  issue  warrant,  and  adjourn  the  hearing  till  defendant  is  appro* 
bended.  If  the  defendant  appear,  jsnd  the  complainant,  &c.,  does  not, 
the  justice  may  dismiss  the  complaint,  &c.,  or,  at  lus  discretion,  adjourn 
the  hearing,  and  commit  the  defendant  or  discharge  him  upon  recog- 
nisances ;  and  if  he  fail  to  re^appear,  the  justice  may  transmit  the 
recognisance  to  the  derk  of  the  peace. 

Hearing  an  tqtpearanee, — If  both  parties  appear,  the  justice  is  thm 
(s.  13)  to  proceed  to  hear  and  determine  the  case.  By  s.  14,  where 
the  defendant  is  present  at  the  hearing,  the  substance  of  the  information 
or  complaint  must  be  stated  to  him,  and  he  must  be  asked  if  he  have 
•any  cause  to  show  why  he  should  not  be  convicted,  or  why  an  order 
should  not  be  made  against  him  ;  and  if  he  admit  the  truth  of  tli6 
charge,  and  show  no  sufficient  cause,  then  the  justice  may  convtet 
him  or  make  an  order  against  him  accordingly ;  but  if  he  do  not  admit 
the  truth  of  the  charge,  then  the  justice  may  proceed  to  hear  the 
complainant  and  his  witnesses,  and  also  to  hear  the  defendant  and  lus 
witnesses,  and  also  to  hear  such  witnesses  as  the  complainant  may 
examine  in  reply,  if  such  defendant  shall  have  examined  any  witneasea 
or  given  any  evidence  other  than  as  to  his  (the  defendant's)  genenl 
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chaneter;  but  the  eoaiplaiiunt  u  not  entitled  to  make  eajr  obierfiu 
tioQB  in  reply  upon  the  evidenoe  given  by  the  defeodent,  nor  ie  the 
defendant  entitled  to  make  any  obaenratieoa  in  reply  opoo  the  evidenee 
given  by  the  eoBipiainant  in  reply.  The  jnatioe  having  heard  eaob 
party  and  the  witneaaea  and  evidence,  may  oonviet  or  make  an  order 
upon  the  defcadant,  .or  diamiai  the  information  or  oomplaint.  aa  the 
eaae  maybe* 

Adjf^m  wmmU — ^By  a.  16,  the  joatice  may  adioura  the  hearing  of 
caaea,  and  ooaamit  the  defendant,  or  anffer  him  to  go  atlarge,  or  dm* 
diarge  him  npoa  a  leoogniaance,  with  or  witliont  aoietica,  which  ie« 
ooguaaace,  in  eaae  of  non^appearanee,  ia  forfeited. 

CbamerMM^— By  a.  17,  the  form  of  a  conviction  or  order  ia  to  be 
«a  given  m  the  atatnte*  except  where  a  fitim^  atatote  ahaE  give  a 
diffoent  form.  It  ia  to  be  lodged  with  the  olerk  of  the  peaee,  and  to 
be  filed  among  the  recorda  of  the  general  qnarter  aeaaiona  of  the 


Dimm9$ai  €&rt^icat0.'-^U  the  joatice  diamim  aneh  inforoiatian  or 
eomplamt,  he  moat  omke  aa  order  of  diamiaaal  of  the  aame,and  give 
^  defendant  a  certificate  thereof,  which  certificate,  withoat  foi^ier 
proof,  ahall  be  a  bar  to  any  anbaeqnent  informarion  or  complaint  for 
the  aame  mattera  reapeetively  againat  the  aame  party. 

GMlt. — ^By  a.  18,  power  ia  given  to  the  jaatiee  to  award  coats, 
which  ahaU  be  apeeified  in  conviction  or  order  of  diamimal,  and  may 
be  recovered  by  diatreaa :  if  nothing  be  obtained,  the  party  may  be 
committed  to  gad  for  one  month*  to  be  redumed  diatinotty  from  any 
other  commitment  (aa.  34,  96)*  Sect.  27  providea  for  the  recoveiy 
of  the  coata  of  aa  i^peal. 

IHaire$$  Wammi,  Bacliay.-^By  a.  19,  where  a  oonvietioa  ad- 
jadgea  a  peeaniary  penalty  or  compenaatioa  to  be  pi^d,  or  where  aa 
order  reqairee  the  payment  of  a  aam  of  money,  and  by  the  atatote 
anthoriaing  each  cooviction,  or  order  each  penalty,  &Cm  ia  to  be  levied 
opon  the  goods  and  ehattda  of  the  defendant  by  diatreaa  and  aala 
thereof,  and  alao  ia  caaea  whereby  the  atatote  ia  that  behalf  no  mode 
of  ndaing  or  levying  anch  penalty,  &e.>  or  of  enfoicing  the  payment 
ci  the  mme,  ia  provided,  the  jaatiee  aMkiagaach  oonviction  or  order, 
or  any  joatice  of  the  peace  for  the  aame  county,  &o.,  may  imae  faia 
'Wamnt  of  diatreaa  forthe  pnrpoae  of  levying  the  aame,  which  warrant 
of  diatreaa  ahall  be  in  writing  nnder.  the  hand  and  aeal  of  the 
juatioe  making  the  aame.  If  a  aafficient  diatrem  ahall  not  be  fonnd 
wHhia  the  limite  of  the  joriadictioa  of  the  Jaatiee  grantiqg  aaofa  war- 
rant,  Aen,  apon  proof  alone  bciag  made  oa  oath  of  the  handwritiog 
of  the  jiHtice  granting  aneh  wanant  before  any  jaatiee  of  any  other 
county  or  plaoe,aoch  jaatiee  of  each  other  eooaty  or- place  dadlthere- 
apon  make  aa  iadoraement  on  anch  warrant,  eigned  with  faia*  hand, 
aathoriaiog  the  ezecatioa  of  aach  wanaat  withia  the  Uaiila  uf  faia 
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jnriaclicttoii,  by  virtae  of  which  said  warraBt  and  lodorBeineiit  the 

.penalty  or  awn  aforesaid,  and  eoats,  or  ao  much  thereof  as  may  not 

have  beea  before  leried  or  paid,  ahail  and  nwy  be  kried  by  the  peraon 

iimpag  such  warranty  or  by  the  person  or  persotia  to  whom  such 

wairant  was  origioally  directed,  or  by  any  eonatable  or  other  peaee 

-offioer  of  sach  last-mentiooed  county  or  place,  by  distress  and  sale  of 

the  goods  and  chattels  of  the  defendant  in  such  other  coimty  or  |daee. 

CmmmUment  to  prison* — Bj  a.  19,  where  the  issamg  a  warrant 

•woaM  be  minous  to  defendant^  or  where  there  are  no  goods,  the  jnstiee 

•may  commit  him  to  priaon ;  and  thia  may  be  done  (s.  21)  where  the 

distress  is  not  sufficient.     So,  by  s.  22,  in  all  caaea  of  penalties,  eoia- 

Tictbas,  or  orders,  where  the  statute  provides  noresaedy  m  delaalt 

;of  distiesa,  the  jastice  asay  comoni  the  defendant  to  prisoo ;  and  by 

'S.  2^,  power  is  given  to  the  jnstioe  to  order  commitment  in  the  first 

instance  foe  non-pmnent  of  a  penalty  or  of  a  sam  ordered  to  be  paid* 

where  the  statute  directs  imprisonment  in  default  of  payment.     And 

iby  s.  24,  the  justice  may  order  comBDttmeikt  wfad:e  the  eonvietion  ia 

root  for  a  penalty,  nor  the  order  lor  payment  of  money,  and  the  pmiial^ 

ment  is  by  imprisonmoit.     By  a.  25,  imprisonment  for  a  anbaequeiKt 

oieoce  is  to  commence  at  the  expiration  of  that  lor  previooa  offence. 

By  s.  27,  after  an  nnsaccesafal  appeal  against  a  conviction  or  order* 

, a  jastice  may  issoe  warrants  of  distress  for  the  execution  of  the  same. 

\    This  act  (like  the  preceding  one)  appliea  to  England,  Walea,  and 

tfierwick'-opon^TVeed,  hot  not  to  Scotland,.  Jrdand,  or  the  Channel 

'Islanda,  except  aa  to  backing  warrants* 

-;  Repenl  qfttahtUf, — The  following  acta  and  parte  of  acta  are  re- 
pealed by  s.  36  :  18  £Hz.  c.  5,  s.  1,  in  part ;  dl  Eliz.  c.  5,  s.  5,  .in 
•port :  27  Geo*  2,  c.  20,  ss.  I  and  2  ;  18  Geo.  3,  c.  19,  sa.  1,  2,  d« 
tb ;  aa  Geo.  3,  c.  55,  a.  3 ;  3  Geo.  4,  c.  23;  5  Geo.  4»  e.  IS; 
&  &  7  WiU.  4.  c.  1 14,  8.  2. 

:  Diackwrge  of  bmdart^  Jrom  emiody.  Chap.  86. — ^Thia  atatnte 
cnsitigates  the  condition  of  &  bankmpt  by  enabling  the  oommisaioner 
'io  discharge  him  from  coiCody  on  hia  aarrendering  and  obtatmng 
.pcoteetion»  and  ao  where  his  certificate  has  been  refoaed,  or  hia  exn- 
.mtnation  adjourned  sme  He,  the  commisaioner  may  order  hia  diaehai^e 
'Jiiter  a  certain  time  where  he  ia  in  execution  at  the  anit  of  a  creditor 
.wdio  mi^  have  proved  onder  the  fiat.  By  a.  1,  where  any  peraon 
1ms  been  adjudged  a  baoknzptt  and  faaa  anrrendered  to  hia  fiat,  and 
^obtained  his  protection  from  arrcat,  paranantto  the  practiee  in  bank* 
«Bptcy,  if  socfa  penon  ahidl  be  in  priaon  for  debt  at  the  time  of  Ua 
:4^taining  aodi  protection,  any  commissioner  acting  onder  each  fiet 
^nay  order  hia  immediate  rdeaae  from  ptiaon,  cither  abaolotely  «r 
-npon  aodi  eondition  aa  sock  firnimtmrinnrr  ahall  thmk  fit :  pnmde4 
<kdwi^a  that  anchrelenBe  shall  in  nowise offcet  any  ligkU  of  the eradatqr 
«  whoae  suit  he  nn^  be  in  priaon  ^[ount  the  debtor,  exc^  the  riglU 
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of  detailing  bin  in  prisoa,  iriulat  protected  from  impriaonmel^  by 
'  <>rdcr  ol  tbe  Court  of  Bankruptoy*     Bj  8.  2,  it  any  bankrupt  wbaae 
.  jMt  examioatioD  Bball  have  been  adjoarned  sime  die,  or  wboee  cer- 
tificate shall  have  been  suspended  or  refused,  shall  be  in  execntioo,  or 
'  be  taken  m  ezecuiioo,  under  a  capius  ad  satUfaciendrnm  at  the  iuit  of 
any  creditor  who  might  have  proved  u^der  the  fiat,  and  detained  in 
pri80D,aay  commiseioner  acting  under  his  fiat  may  order  his  iriease 
'  aAtr  be  ahaU  have  undergone  such  term  of  impriaonment,  not  ex- 
.  eeeding  two  years,  aa  to  such  commissioner  owy  seem  a  sufficieBt 
,  yoBiahmeat  kit  such  ofieneea  aa  he  may  appear,  to  such  CMBmiasiaMr^ 
^  to  be  goiky  of. 

Poor  Jrremav§0ble  AmembmU  Ad.  Chap.  3. — ^Tbis  aUtote  amends 
^e  proviao  in  ^  &  10  Vic.  c.  66  (noticed  Abr.  Magiatrates',  .&•., 
Cases,  p.  7),  and  will  be  stated  in  next  number. 


MISCELLANEA. 


CcmOf  amrt»  Co&i»^'*8mggettion  trfierjud^ent. ^^Where  a  nde 
'was  obtained  l»  colcr  a  saggestion  on  tbe  roll  to  deprive  tbe  pfoin- 
tiff  of  caats  ander  the  County  Courts'  Act,«nd  it  appeared  that  jndg- 

..  Aent  was  ealbreed  lor  the  debt,  leaving  a  bknk  spaee  to  be  filled  «p 

-  with  tbe  amomt  of  the  costa^  the  court  held  that  the  rule  tfaoald 

'  hmm  been  to  set  aside  the  judgment,  and  not  to  enter  a  suggestion. 

1  There  beiDg  a  judgment,  the  court  said  no  suggestion  could  be 
entered  (Soames  v.  Cooper,  37  h,  Obs.  154).     The  motion  tbenter 

.  -soggealiaa  thoukl  always  be  prior  to  judgment  (Chitty  Arch.  Pract. 

i  1403,  8tii  edit). 

S^Keiion  pneiid»s^  m  bmtkruptey.'-^Vfe  deem  it  important  tiat 

l«tbe  qaesCkm  which  has  been  raised  by  a  member  of  the  bar,  relative 

*  to  tiie  Hgii  of  attorneys  and  Solicitors  to  practice  in  the  bankmptey 
courts,  should  be  set  at  rest.     There  are  many  eminent  pracdtiondrs 

•  who  win  dot  expose  themselves  to  the  humfliation  of  aoting  only  on 
mfenmce,  and,  indeed,  it  is  maoiieBt  that  a  gentleman  who  appevs 

'  before  a  legal  tribonal,  in  behalf  (rf  his  client,  cannot  independently 
■  and  fearlessly  discharge  his  doty,  if  he^  may  at  any  time  be  stopjied 
~  by  tbe  interposition  of  the  counsel  opposed  to  him  or  by  the  will  of 
.  4be  prettdiilg  j«^^.  Let  htm  possess  the  acknowledged  right  to 
'  ftpresent  his  cfient,  and  we  doubt  not  that  he  will  eaenase  it  widi 

doe  discietion  (87  Leg.  Obs.  143). 

Ifanetotfcr  Lorn  Aisaekiiiom*  ^-^Tha  honorary  seerttary,  Mr.T. 

'Apflor,  fena  lesigiied,  and  Mr*  James  Street  hsn  baea  elected  in  Ms 
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AjfidaoUs — "/Mtoiit."  —  In  mentioiiiDg  «  dkite  in  Um  body  of 
ID  affidaTit  it  wiU  not  do  to  state  tliat  it  was,  for  example,  on  Uie 
*'  1st  of  January,  inuUaU*'  bat  the  year  shoold  be  set  oat  (Foster  ▼• 
Tattersall,  27  Leg.  Obs.  241). 

AppamimenU.  —  Mr.  Bootbby  of  tbe  Noirtlieni  CIrcttit  has  been 
appointed  recorder  of  Pontefract. 

Hiimy  Term  {\S49)  EgammaiUm*  — The  nnmber  of  notices  lor 
admission  on  the  roll  in  ,this  term,  indading  tlios^  nnder  jodgea* 
orders,  amoants  to  no  less  than  206.  Of  these  oandidates,  httw- 
eiver,  eighty^siz  have  been  already  examined,  leaving  for  examination 
in  Hilary  Term  only  1 20.  Sapposing  that  the  nsaid  average  shoold 
ha\  to  attend,  or  complete  their  testimonisls,  the  accession  to  the 
ranks  of  the  profession  will  be  reduced  to  aboat  100 — 37  Legal  Obe. 
210. 

Democracy  of  the  pro/eesion  —  Its  prostration.  —  If  any  of  oar 
readers  wish  to  see  these  qaestions  discussed,  we  must  refer  them  to 
the  Laio  Times  and  the  Legal  Observer,  as  we  cannot  occnpy  oar 
pages  with  soch  matter.  It  is  a  pity  that  these  two  pablicationa^ 
though  rivals,  cannot  find  something  better  to  do  than  to  be  for  ever 
wrangling.  The  Legal  Observer  thus  gives  a  thrust  at  the  editor  o£ 
the  Lass  Timss :  "  Let  os  add,  that  altheagh  we*  an  awave  a  few 
members  of  the  bar,  s^kose  eapamig  for  hasinss  kat  Asm  rarofy»  if 
ever  tested,  have  lent  themsalvea  to  some  petty  speeoktiooa  directed 
agmnst  the  other  bnmeh  of  the  professioot  the  bar»  geaesally,  as  a 
body,  we  are  convinced,  have  no  aytnpatiiy  vnth  thiattoveosent.  and 
will  be  the  luremost,  whcoever  the  opportnolty  atases*  to  repodiate 
the  u^adieioas  advocacy,  which*  assuming  to  npholdt  rsaBy  ds^gradeo 
uB  ooaracier. 

Eeiamirs. — ^Ilie  ndes  Iramod  by  A»  Law  Society  as  to  cetemea, 
do  not  meet  with  nniversal  approbation,  and  some  {nrta  will  no 
doobt  be  modified.  It  shoukl  lie  8l)Bted,besidea  sendsag  the  j^ro* 
poaed  ndes  twine  to  every  Queen's  oonnsel  and  seijeanfe,  oepiea  of 
them  were  laid  befoio  the  Society  of  Jodgee  and  Seqonts^  and  ^ 
fienchera  of  all  the  Inns  of  Court. 

Aitomeg^-^Negligenes.'^^lnssi'moAcfa  for  nsgligauBe:  Ogmaet  an 
aCtoraey  ior  prepanng  a  deed  of  assignment,  of  a  lease,  varying  litna 
an  agieement,  upon  which  an  action  was  broaghft*  aOd  the  preselit 
phristiff,  by  reason  of  the  variance,  was  ten-«uiled;  it  apptaed  timt 
the  defendiant  had  eonsolted  a  plesder  npon  the  matter,  and  t&attthe 
action  proceeded  upon  his  advice.  C.  B.  Pollock  teM  tiio  }oiy  "that 
an  attoiwey  was  bennd  to  flse*dae  alMntioQ  aad^riolL  andidl  reason* 
aUe  care ;  but  it  must  be  remembeted*  tkaten  MOnsejT'waa  not  an 
humrer  by  any  lasr^  the  aasse  aa  «.GsM^was ;  ho  ooaU  not  insure 
Oe  lesidt  of  a  csnse ;  and  he  must  sayr  that  he  •ehould  hotnoeh 
astonished  to  hear  a  jury  say  that  an  attorney  had  been  gnilty  of 
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wmot  of  mmrmMn  cars  whtre  he  bad  taken  aad  aeled  n^on  the 
opinioii  of  an  ettkicnt  pleader/'  (Manning  ▼.  Wilkin,  Nici  Prioa,  87 
L.  Obe.  194). 


NEW    COUNTY    COURTS. 


Cmi^^Smf^e^iom^^Tht  129th  MctioD  of  the  Connty  Coarta' 
Aet  enneta  that  in  eases  srithin  the  act  where  the  phuntiff  recoYera 
leas  than  £20  in  contract  or  £5  damages,  "  the  plaintiff  ihali  have 
jndgment  to  recover  soch  lam  only,  and  no  costs."  It  has  been 
deckled  tiiat  the  proper  conrse  to  parsoe  to  depriTe  the  plaintiff  of 
costs  is  to  apply  for  leave  to  enter  a  saggeetion  on  the  record 
(Brooker  r.  Cooper,  12  Jnr.  964).  The  affidavit  need  not  negative 
any  grounds  for  refiosbg  the  suggestion  not  mentioned  in  sects.  128 
and  129;  t.  #.,  that  phuntiff  is  not  an  attorney,  or  that  the.  case  ia 
cauapted  by  sect.  58»  as  to  ejectments,  title  to  realty,  devise,  mali« 
oions  proaecntion,  &c  ;  but  it  is  for  the  other  party  to  show  such 
gp>uad»  if  they  exist  (Butler  v.  Comey,  1 7  Law  Joum.,  N.  S.» 
Szch.  265 ;  acted  on  in  Hayter  r.  Fisher,  12  Jur.  1004). 

derkf  sslsrses.*— No  arrangement  has  yet  been  made  fixing  the 
aalaiiea  of  the  ckrks  and  other  officers  of  the  county  courts.  Until 
ID  order  in  council  is  aaade,  those  officers  will  continue  to  be  paid 
by  fees,  the  scale  of  which  ia  Inimed  so  hberally  aa  regards  the 
officers,  that  the  clerks  in  some  instances,  receive  a  larger  amount 
of  remuneration  than  the  judges,  whose  salariea  are  settled  at 
£1,000. 

Smf^etilMmfw  coHs  (p.  27).^— In  order  to  enter  a  suggestion  upon 
the  roll  to  deprive  a  plaintiff  of  costs  uuder  the  new  act,  afttrjudg^ 
asisl,  the  form  of  the  motion  must  be  to  set  aside  the  judgment  and 
to  enter  a  aoggeation ;  and  a  motion  simply  to  enter  a  suggestion 
cannot  be  granted,  there  being  a  judgment  entered  upon  the  record 
(Smhh  V.  Roberts,  12  Uw  Tim.  353 ;  S.  C.  13  Jar.  40). 

lUmavrng  pUimi^^Mode  of  domg  t^.— QiMertf,  whether  the  applica- 
tion to  remove  a  plaint,  from  a  county  court  pursuant  to  sect.  90» 
should  be  exparte,  or  by  summons  to  show  cause  (Haddon  v.  Gom« 
pertz,  12  Law  Tim*  355 ;  see  tuUe,  p.  26). 

8M^f€9iiam/ar  €0»U — Jta^ment  hy  defrndt.'^**  There  is  another 
point  which  it  will  be  necessary  to  discuss  some  day,  namely,  whe- 
ther, the  129th  sect,  of  the  9  &  10  Vict.  c.  92,  applies  at  all  to  the 
case  of  a  judgment  by  defrinlt.  That  section  clearly  contemplatea 
a  case  where  there  is  a  verOet  either  for  a  plaintiff  or  a  defendant 
on  whioh  the  judge  eould  grant  a  certificate  "  fper  Pollock,  C.  B., 
in  Smith  t.  Roberts,  13  Jur.  40). 
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Insolvency  petitunu,^ — Applications  in  tke  mattcnr  of  petiticN»v' 
heard  bv  the  comiaiBei oners  of  the  court  for  rriief  of  ineolinstit 
debtors  on  circuit,  previous  to  the  transfer  of  the  circuit  jorisdiotioii^ 
by  the  10  &  11  Vict,   c-  102,  nnwt  now  be  made  in  the  county 
courts.     Re  Wilcox,  13  Law  Tiro.  248. 

Appointment  of  assignees,  —  The  court  for  relief  of  insolvent 
debtors  in  London  has  no  control  over  the  orders  of  the  judges  of 
the  county  courts  appointing  assignees  in  cases  referred  to  them 
under  the  10  &  11  Vict.  c.  102.     Re  Notten,  12  Law  Tim.  248. 


NOTES  OF  RECENT  LEADING  CASES. 


COMUON    LAW. 

DISTRESS. — Goods  in  execution — Crops — Rent  on  exemtion-^^ 
8  Anne,  c.  14. — It  is  a  clear  rule  of  law  that  goods   in  the  custody 
of  the  law,  as  of  the  sheriff  on  an  execution,  cannot  be  distrained 
for  rent.      But  as  the  8  Anne,  c.  14,  «.  1,  enacts  that  no  goods 
in  any  messuage,  &c.,  shall  be  taken  by  -virtue  of  any  execution, 
uniess  the  execution   creditor  shaU,  before   removal  of  the'  goods, 
pay  to  the  landlord  one  year's'  rent,  it  was  said    by    some   of  the 
judges  in  Smallman  v.  Pollard  (6  Man.  and  Gr.  1001  ;  S.  C.  8  Jur. 
246),  that  tlie  landlord's  right  .to  distrain   is  preserved.     However, 
in 'the  late  case  of  Wharton  v.  Naylor  (12  Jur.  894),  this  dictum  was 
considered  by  the  Court  of  Queen's  Bench,  and  the  contrary  thereto  ex-- 
pressly  decided.  In  that  case  it  was  held  that  goods  seised  under  a  writ 
of  fieri  facias  and  sold  by  the  sheriff,  cannot  be  distrained  for  ante- 
cedent rent,  of  which  the  sheriff  and  the  vendee  had  notice,  and- 
which  they  neglected  to  pay  j  though  by  rirtue  of  sect.  1  of  stat. ' 
8  Anne,  c.  14,  the  sheriff  is  liable  to  an  aotion  at  the  suit  of  the 
landlord  if  the  goods  are  removed  without  payment  of  one  year's 
rent.     Tfie  action  was  one  of  trespass  for  breaking  and  entering  the 
closes  of  plaintiff  and  cutting  down  growing  crops.      Plea,  justifying' 
under  a  distress  for  rent  due  for  the  closes  from  J,  S.     Replicatiofi,- 
showing  a  judgment  at  the  suit  of  plaintiff,  against  J.  L.,  and  a  writ 
offi.ftt.  under  which  the  sheriff  seized  the  growing  crops  and  sold 
them  to  plaintiff,  and  that  before  a  reasonable  time  had  elapsed  for 
cutting  and  gathering  them,  defendant  distrained.     Rejoinder,  that 
the  rent  became  due  before  the  judgment ;  that  the  sheriff  and  plain* 
tiff  had  no  notice  of  it ;  that  it  continued  in  arrear,  and  did  not 
exceed  one  year's  rent ;  that  defendant  required  the  sheriff  before  he' 
sold  to  plaintiff  to  pay  the  rent,  of  which  also  plaintiff  bad  no^e^ 


and  t)iat  it  was  not  paid :  hM,  that  the  repficadon  was  |*ood,  and 
that  it  was  no  departure  from  the  declaration,  iaafiimidi  as  tiM 
admission  in  the  i^ticattoii  tkat  J.  L.  was  in  possession  when  ikm 
sheriff  entered  oader  the  JL  /k.  was  'Consistent  widi  tite  sUegatiaB  in 
the  declaration  of  plaintiff's  possession  alt  the  tine  of  the  trespaM. 
Mr.  Justice  Pattetoa  in  deliveriag  the  jsd^ent  of  the  eonrt,  said  : 
"  That  goods  which  are  in  the  castody  of  the  law  cannot  be  dis- 
trained for  rent  is  clear  ;  the  point,  tlienefere,  is»  whether  these  crops 
are  to  be  considered  to  have  been  in  sndi  cnstodr  when  the  defend* 

m 

ants  seized  thetn.  if  the  rent  bad  been  paid,  it  is  plain  that  they 
woaid  haiw  been  in  such  castody,  thoagh  in  the  hands  of  a  TendM 
under  the  sheriff,  and  not  of  the  sheriff  Uaaself  (Peacock  ▼.  Purvis, 
2  B.  and  B.  362).  In  that  case  it  is  true  that  the  rent  distrained 
for  aooraed  after  the  seizore  nnder  the  Jfert/artof;  bat  still  it  esta* 
bliahes  the  principle  that  the  crops  in  the  hands  of  the  sheriff's  vendee 
are  as  much  ta  etuiodid  legi$  as  if  in  the  hands  of  the  sheriff  until 
they  are  in  sacfa  a  state  as  to  be  capable  of  removal.  The  meaning 
of  the  8  Anne,  c.  14,  s.  1,  is,  that  the  sheriff  shall  not  remove  the 
goods  ttbless  a  year's  rent  be  first  paid.  The  seizure  is  lawiul  primd 
fuck ;  bat  if  the  goods  be  removed  without  payment  of  the  rent 
after  notice  that  it  is  due,  sach  removal  readers  the  whole  proceed* 
ing  unlawful  as  regards  the  landlord,  and  subjects  the  sheriff  to  an 
action  on  the  case  at  his  snit.  The  goods,  however,  in  the  mean- 
tune,  until  they  are  removed,  are  ta  custodid  hcjis,  A  bill  ot  pale  of 
the  goods  is  not  a  removal,  as  was  established  in  the  case  of  Small- 
man  ▼.  Pollard  (6  Man.  and  Gr.  1001  ;  8  Jur.  246).  if,  indeed, 
tbe  sheriff  recdves  the  proceeds  under  such  bill  of  sale,  either  from 
a  stranger  vendee  absolutely,  or  from  the  execution  creditor  con- 
structively, he,  being  an  officer  of  the  court,  will  be  compel hd,  on 
motion,  to  pay  over  a  year's  rent  to  the  landlord  (West  v.  Hodges, 
Barnes,  211  ;  Henchett  v.  Kimpson,  1  Wils.  140).  But  such  bill 
of  sale  and  receipt  will  not  amoant  to  a  removal  so  as  to  subject 
him  to  an  action.  In  the  case  of  growing  crops,  possibly  the  sheriff 
may  sell  either  for  a  sum  of  money  to  be  paid  immediately,  or  for  a 
larger  sum,  to  be  paid  on  reaping  and  removal  of  crops ;  and  in  tbe 
latter  ease  he  could  noit  be  called  upon  by  the  landlord,  by  motion, 
to  pay  his  rent  until  the  time  came  for  the  removal  of  the  ciops. 
The  landlord  is  no  way  injured  by  tins ;  for  if  there  had  beun  no 
execatioo,  and  he  bad  distrained  the  crops  for  his  rent  under  stut.  1 1 
Geo.  2,  c.  19,  8.  8,  be  could  not  sell  them  till  tber  were  reaped, 
and  must,  tte'efore,  wait  for  his  money  till  that  time.  There  seems, 
therefore,  to  be  no  reason  whv  he  should  be  held  to  be  anthorised 
\y  the  statute  of  Anne  to  do  that  wiiich,  at  common  law,  he  could 
next  do,  viz.,  to  distrain  ^oods  ta  attt/odki  Ugis ;  but  rather  ihut  that 
act  intended  to  give  him  pn)tectieB  through  the  liabihty  of  the  sheriff 
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ia  lieu  of  his  right  to  diatreae.  which  is  tak^n  away  by  the  seiaore 
onder  a  fieri  fucUa,  '  This  appears  to  be  the  reasonable  cour 
stmction  of  the  stati«fce  of  Anne,  in  regard  to  goods  of  any  kind 
seised  by  the  sheriiF;  and  it  is  more  stron^y  in  regard  to  growing 
crops,  which,  although  liable  to  be  taken  in  ezecntion  by  the  com* 
mon  law,  were  not  liable  to  be  distrained  for  rent  ontil  the  stat. 
1 1  Geo.  2,  c.  1 9." 

EVIDENCE.—- Bft2{  in  equity^Staimenis  in,  4c.—- in  the  kte 
case  of  BoUeau  ▼.  Rudim  (12  Jar.  899),  the  Court  of  Exchequer, 
after  able  argamenta,  considered  the  principles  upon  which  a  bill  in 
chancery  can  be  recei?ed  in  eridenoe  at  law  against  the  party  filing 
it.  The  case  ia  a  most  important  one,  and  the  pre?ioaa  caaea  (many 
of  them  conflicting)  were  ezanuned. '  The  following  are  the  propo- 
aitiona  dedudble  from  the  deeiaion  of  the  Court  of  Exchequer :— • 
1st.  A  bill  in  chancery  is  not  evidence  against  the  party  in  whose 
name  it  is  filed  unless  his  privity  to  it  be  shown  ( Woollett  t.  Roberts, 
1  Chanc.  Cas.  64).  2nd.  When  that  privity  is  estabUshed,  it  is 
primary  evidence,  on  the  principle  of  Slatterie  v.  Pooley  (6  Mees. 
and  Wels.  664  ;  6.  C.  11  Jar.  1038).  3rd.  Though  when  the  pri- 
vity ia  ^staUiahed  the  bill  ia  admiaaible,  yet  it  ia  mo^ly  ao  for  the 
purpoae  of  proving  the  laet  that  auch  a  auit  waa  inatituted,  and  what 
the  aubject  of  it  waa ;  but  it  ia  not  evidence  by  way  of  admiaaion 
against  the  party  by  whom  it  was  filed  of  the  truth  of  the  £EUSts 
alleged  or  atated  in  it.  4th.  Proceedinga  after  anawer  on  a  biU  in 
chancery  tend  to  diminiah  the  preaumption  that  it  might  have  been 
filed  by  a  atrangor,  and  may  be  aufficient  to  eatabliah  the  privity  of 
the  party  in  whose  name  it  waa  filed.  5th.  Sentble,  that  the  atate« 
menta  in  billa  of  equity,  aa  well  as  in  pleadinga  at  common  law, 
are  not  to  be  treated  for  all  pnrpoaea  aa  positive  allegationa  of  the. 
truth  of  the  fecta  atated,  but  are  only  to  be  taken  aa  the  atatement  of 
the  case  of  the  party  to  the  aait  by  whom  they  are  made,  and  who 
for  the  purpose  of  the  cause  is  bound  by  such  of  them  as  are  material. 
Such  statements,  therefore,  ought  not  to  be  treated  in  subsequent 
suits  as  confessions  by  that  party  of  the  truth  of  the  facta  ao  atated. 
6th.  The  facta  actually  decided  by  an  iiaue  in  any  auit  cannot  be 
again  litigated  between  the  aame  partiea,  and  are  conduaive  eridenoe 
between  them,  for  the  purpoae  of  terminating  litigation  ;  and  ao  are 
the  material  facta  alleged  by  one  party  which  are  directly  admitted 
by  the  oppoaite  party,  or  indirectly  admitted  by  taking  a  traverae  on 
aome  other  facts,  but  only  if  the  traverae  is  found  against  the  party 
making  it.  Some  of  the  cases  referred  to  and  explained  were  Doe 
dem.  Bowerman  v.  Syboum,  7  Term  Rep.  2 ;  Taylor  v.  Cole,  note 
to  S.  C. ;  Banbury  Peerage  caae,  1  Selw.  N.  P.  763,  9th  edit. ; 
Medcalf  v.  Ivea,  1  Atk.  65,  aa  afllected  by  Kelly  v.  Sneyd,  2  MoUoy» 
908.    The  caaea  of  BrickeU  v.  Hulae,  7  Adol.  and  EIL  454 ;  Gard^ 
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Bcr  y.  Mook,  10  Id,  464 ;  Cole  r.  Umdkj,  1 1  Id.  807,  are  admis* 
■urn  by  oondiict.  The  dictam  of  Hodid*  C.  J.,  in  Fishmongen' 
Co.  T.  RobertBOD,  5  Man.  and  Gr.  192,  that  aMrporationa  aoing  q^ 
contract  would  be  estopped  in  another  action  from  denying  it,  is  not 
aqiportable. 

PRESCRIPTION.— iS^iU  of  way,  Stc.-^IAfe  ejeehuM.—By  the 
Pteacription  Act  (2  &  3  Will.  4,  c.  71,  s.  1),  a  party  may  obUin  a 
title  to  a  right  of  common  and  other  profits  ^prendre,  by  a  thirty 
yeara'  enjoyment,  and  to  a  right  of  way  or  other  easement  by  twenty 
yeara*  enjoyment ;  in  both  which  cases  an  extended  enjoyment^ 
namely,  in  the  former  case  sixty  years,  and  in  the  latter  forty  years, 
nnless  by  consent,  gives  an  absolute  right.  By  sect  4  the  before- 
mentioo^  periods  are  to  be  deemed  and  taken  to  be  periods  next 
before  action  wherein  the  claim  or  matter  is  brought  into  question. 
Bat  by  s.  7,  the  period  during  which  any  person  otherwise  capable 
of  resisting  snch  claim  shall  be  an  infant,  idiot,  mm  compos  meniis, 
feme  covert,  or  tauudfor  life,  &c.,  shall  be  excluded  in  Uie  compa* 
tation  of  the  more  limited  periods.  In  the  case  of  Clayton  t.  Corby 
(2  Q.  B.  Rep.  813),  it  was  held  that  the  period  of  an  intervening 
life  estate  will  be  excluded  altogether,  and  that  it  will  be  sufficient  to 
show  an  enjoyment  for  several  periods  amounting  together  to  thirty 
years  ;  thus  one  period  may  be  before  and  the  other  after  the  life 
estate,  as  an  enjoyment  of  twenty  years  before,  and  five  years  after 
sneh  life  estate.  In  that  case  the  plaintiff  in  answer  to  a  plea  of 
enjoyment  of  a  right  of  profit  c^  prendre,  replied  that  a  life  estate  was 
outstanding  for  twenty- seven  years  of  the  said  thirty  years.  Since 
this  case  it  has  been  a  question  whether  a  plaintiff  is  obliged  to  reply 
specially  a  life  estate  in  order  to  take  the  time  of  its  existence  out 
of  the  period  of  the  computation  of  thirty  years.  In  the  recent  case 
of  Fje  V.  Mumford  (17  Law  Joum.,  N.  S.,  Q.  B.  138),  the  plain- 
tiff nmply  traversed  the  enjoyment  of  the  thirty  years  stated  in  the 
plea,  and  after  the  defendant  had  given  evidence  of  enjoyment  for 
thirty  years  next  before  the  action,  plaintiff  offered  to  prove  that 
daring  a  part  of  thote  thirty  years  the  land  had  been  held  by  a 
tenant  for  life.  Whether  he  could  do  so,  not  having  replied  the  life 
estate  specially,  depended  upon  whether  the  fifth  section  of  the  act 
which  directs  that  any  cause  or  matter  of  fact  or  of  law  not  iDCon* 
sistent  with  the  simple  fact  of  enjoyment  must  be  specially  alleged 
and  set  forth  in  answer  to  the  allegation  of  the  party  daimiDg,  and 
ahali  not  be  received  in  evidence  on  any  general  traverse  or  denial  of 
snch  allegation,  was  applicable  to  thd  present  case  ?  The  court  held 
that  it  was.  If,  indeed,  the  plea  was  to  be  read  as  primd  facie 
asserting  an  enjoyment  for  the  actual  thirty  years  next  before  the 
commencement  of  the  action  counted  in  the  ordinary  manner,  that 
action  could  not  but  be  applicable.     The  court  appeared  unwilling  to 
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.    go  quite  to  this  extent,  but  beld  tbe  plea  was  to  be  understood  iw 

suggested  in  Clayton  v.  Corby,  namely.  •*  Tbe  tbirty  year*  alleged 

\  J   in  the  plea  will   be   tbe  tlirty  years  actually  or  constructively  next 

before  tbe  commencement  of  tbe  suit,  according  as  tbe  plaintiff  shapes 

his  replication/*  * 

XQUITT. 

BASTARD. — Bvrih  after  divorce — Divorce  fraudulent — Binding  on 
issue, — In  tbe  case  of  a  divorce  cl  vinculo  matrimonii,  tbe  marriage  isi 
declared  null  and  void  as  having  been  absolutely  unlawful  ah  initio,  and 
tbe  issue  of  such  marriage,  though  born  before  the  divorce,  are  bastards 
(Co.  Litt.  235  a).  A  marriage  was  solemnized  between  A.  and  B., 
but  it  was  declared  void  by  the  Ecclesiastical  Court.  Some  years 
afterwards,  a  child  of  A.  and  B.  en  ventre  sa  m7re  at  the  time  of  the 
sentence,  and  who  necessarily  was  no  party  to  the  proceedings, 
claimed  property  in  a  court  of  equity  as  descendant  of  A. :  held, 
first,  that  be  was  bound  by  the  sentence,  thouj^h  he  might  avoid  its 
effect  by  showing  fraud  and  collusion  in  obtaining  it ;  secondly,  that 
such  fraud  and  collusion  must  be  shown  to  have  taken  place  between 
the  parties  to  the  proceedings  ;  and  thirdly,  that  proof  that  the  costs 
of  the  unsuccessful  party  had  been  agreed  to  be  paid,  that  witnesses 
were  not  examined,  and  others  not  cross  examined,  and  that  the 
diOiculties  were  not  interposed  which  might  have  been,  did  not  aH 
tocrethcT  amount  to  fraud  and  collusion.  Whether  in  such  a  case  the 
child  who  was  bastardised  by  the  effect  of  the  sentence  had  any 
means  of  showing  that  the  sentence  was  erroneous.  Semble,  not 
(Perry  v.  Moddowcroft,  JOBeav.  122). 

DEVISE. — Chattels  real — Trusts  to  assign —  Construction — Who 
enihlf'd  to  assignment  from  trustees, —  Testator  devised  real  estate  to 
the  use  of  James  David  for  life,  remainder  to  trustees  during  bis  life 
to  preserve,  remainder  to  tbe  first  and  other  of  James  David's  sons 
in  tail  male,  remainder  to  John  for  life  ;  remainder  to  trustees  to 
prcstrvc,  remainders  to  his  first  and  other  sons  in  tail  male,  with 
sinular  remainders  to  trustees  to  preserve,  and  to  his  first  and 
other  sons  in  tail  male,  with  remainders  over ;  and  he  be- 
qiicatlicd  certain  chattels  real  and  personal  to  trustees,  upon 
truHt  to  permit  Jan.cs  David  to  receive  the  rents  and  profits 
thereof  during  his  life  ;  and  from  and  after  his  decease  to  per- 
mit each  and  every  of  the  several  other  persons  aforesaid,  to 
whom  an  estate  for  life  in  the  said  real  estates  was  thereinbefore 
liniitcd  successivelv,  i-nd  as  each  of  them  yhould  become  seised  oF 
said  real  estates  under  the  aforesaid  limitations  thereof,  to  receive  tbe 
rents  and  profits  thereof,  during  his  or  their  life  or  lives  respectively, 
and  from  and  after  the  decease  of  the  last  of  the  said  last  mentioned 
tenants  for  life  as  should  become  seised  in  manner  aforesaid,  or  if 
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none  of  them  shoald  bo  become  seised,  then  from  and  after  the 
decease  of  James  David,  upon  tnist  to  assign  said  chattels  real  and 
personal  to  sach  person  or  persons  as  shonld  then  beeome  seised  of  ' 
the  said  real  estate  nnder  any  of  the  limitations   aforesaid,  their 
executors,  administrators,  or  assigns,  and  made  WiUiam  his  residuary  ' 
legatee.     James  David  had  three  sons.     James,  who  died  without 
issne  tn  his  father's  life  time  having  devfeed  and  bequeathed  all  hia 
real  and  personal  estate  to  his  brother  WiUiam  ;  John  Henry,  who 
died  in  his  father's  lifetime,  leaving  the  plaintiff,  his  eldest  son  and ' 
heir  at  law,  and  first  tenant  in  tail  of  the  real  estates  under  the  will ' 
of  the  testator ;  and  William,  who  survived  his  father.     Held,  that 
the  plaintiflP  was  entitled  to  an  assignment^  of  the  chattels,  real  aud  * 
person  d,  from  the  trustees  (Potts  v.   Potts,  8  Jones  and  L.  353). ' 
The  Lford  ChanceUor  said :  "  The  first  question  is,  whether  James,  iha 
son  of  James  David,  did  upon  the  death  of  the  testator  take  the  chat- 
tels and  paper  absolutely.  For  that  construction  it  was  inusted  that  the 
persons  to  take  were  those  who  were  intended  to  take  the  real  estate ; ' 
and  that  James  did  take  a  vested  estate  tail  in  remainder  in  the  real 
estate.     It  was  said  that  a  code  of  laws  was  established  by  which  a' 
tenant  in  tail  in  remainder  of  real  estate,  unless  prevented  by  express ' 
words  would  take  the  absolute  interest  .in  chattels  directed  to  go 
along  with  the  real  estate ;  and  that  the  court  ought  not  on  light 
grounds  to  break  in  upon  this  settled  rule.     The  case  of  Foley  v» 
Bamell  (1  Bro.  G.  C.  274)  was   particularly  relied  on ;  for  there* 
d though  the  property  was  to  be  held  and  enjoyed  by  the  several  per- 
sons who  from  time  to  time  should  respectively  and  successively  be' 
entitled   to  the  use  and  possession  of  the  house,  yet  a  child  who 
became  entitled  to  the  real  estate  in  tail,  but  not  in  possession,  was 
held  to  take  the  chattels  absolutely ;  which  it  was  said,  proves  that 
the  court,  in  favour  of  the  vesting,  did  violence  to  the  words.     It' 
was  denied  that  there  was  a  contingency  in  the  direction  to  convey;' 
but  if  there  was,  it  was  then  insisted  that  the  contingency  had  not' 
yet  happened ;  for  William  might  yet  become  tenant  for  life  of  the 
real  estate,  and  in  that  event,  he  would  be  entitled  to  the  chattels,' 
&c.,  for  life  also.     The  argument  for  William  was  not  that  he  wai^ 
now  entitled  for  life,  but  that  as  residuary  legatee,  he  was  entitled  to 
the  interest  as  undisposed  of.     This  part  of  the  argument  is,  there-^ 
fore,  common  to  both  claimants  in  opposition  to  the  plaintiff.     It 
cannot  be  disputed  that  no  person  could  take  the  chattels  who  was 
not  entitled  to  the  real  estates ;  but  there  is  no  general  declaration 
in  this  will  that  the  chattels  shall  go  along  with  and  be  held  by  the 
persons  entitled  to  the  real  estate.  *  *  If  a  plain  intention  be  ex- 
preaaed  that  no  person  shall  take  the  chattels  absolutely,  who  does 
not  live  to  become  entitled  to  the  possession  of  the  real  estate,  the 
court  must  execute  that  intention,  just  as  in  Trafford  v.  Trafford  (9 
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Atk.  347),  the  ^Urection  that  the  person  thoald  take  when  he  should 
attain  twenty-one  was  acted  npon ;  although,  as  Lord  Eldon  several 
times  ohserved  in  Countess  of  Lincoln  v.  Dake  of  Newcastle  (12 
Ves.  218),  the  court  never  directed  the  vesting  to  be  postponed  till 
twenty*one,  except  in  Trafford  v.  Trafford,  in  which  case  the  age  of 
twenty-one  was  expressly  fixed  by  the  testator,  which  bound  the 
court."  As  to  the  parly  entitled  under  the  gift  in  the  will,  the 
Lord  Chancellor  said,  "The  true  construction  is  that  if  James 
David's  issue  failed,  John  was  to  take  for  life ;  and  so  as  to  William  ; 
but  that  if  at  James  David's  death  there  was  a  person  then  seized  of 
the  estates  (not  being  a  tenant  for  life)  the  chattels  should  be 
assigned  to  him  absolutely.  The  provision  in  like  manner  would 
apply  to  the  issue  of  either  of  the  two  brothers ;  but  it  would  apply 
once  only ;  and  in  this  case  the  event  has  happened  upon  which  the 
trust  is  to  be  exercised.  In  the  gifts  to  the  other  tenants  for  life 
after  the  death  of  James  David  (the  first  tenant  for  life)  it  is  in  effect 
expressed  that  they  are  only  to  take  in  default  of  issue  male  of  James 
David ;  end  so  successively  of  each  preceding  tenant  for  life.  If 
they  were  not  to  take  in  preference  to  the  issue  of  a  previous  tenant 
f pr  life  the  trust  to  assign  would  naturally  arise  when,  at  the  death  of 
a,  tenant  for  life,  there  was  first  a  tenant  in  tail  in  possession ;  and 
the  words  are  sufficient  to  carry  that  view  into  efifect.  This  con« 
atruction  gives  effect  to  every  word  in  the  will,  according  to  its 
natural  meaning,  and  does  violence  to  none." 

MARRIAGE. —  Restraint,  contracts  and  covenants,  —  A  contract 
or  covenant  in  general  restraint  of  marriage  is  void  (Lowe  v.  Peera,^ 
4  Burr.  2225  ;  Com.  Dig.  tit.  "  Chancery."  2  Q.  6.  See  the  dis- 
tinction as  to  devises  of  real  estate  and  bequests  of  personalty,  where 
there  is  no  limitation  over.  Pulling  v.  Reddy,  Wilson,  21 ;  Caa. 
Chanc.  22;  2  Vernon,  293,  294).  The  ground  on  which  a  general 
restraint  of  marriage  is  held  bad  is  public  policy ;  the  state  having 
an  interest  in  the  increase  of  its  subjects.  In  the  case  of  Grace  v. 
Webb  (16  Law  Joum.,  N.  S.  Chanc.  113 ;  S.  C.  10  Jur.  1049,  on 
appeal,  12  Jur.  987),  A.  covenanted  with  B.  a  single  woman,  by 
whom  he  had  two  children,  to  pay  her  for  her  life,  subject  to  the 
proviso  thereinafter  contained,  an  annuity  of  £40  :  provided  that  if 
she  should  at  any  time  thereafter  happen  to  marry  with  any  person, 
then  the  annuity  should  be  reduced  to  £20.  The  Vice- Chancellor  of 
England  being  of  opinion  that  the  sole  motive7or  the  introduction  of 
the  clause  reducing  the  annuity  was  to  induce  the  woman  not  to  marry^ 
held  that  the  clause  was  void  as  in  restraint  of  marriage,  but  this  de- 
cision was,  on  appeal,  overruled  by  the  I^rd  Chancellor,  on  the  grounds 
that  as  the  gf'ant  was  grounded  on  a  contract  and  obligation  on  the 
part  of  the  grantor,  the  parties  claiming  were  bound  by  its  terms, 
and  that  there  was  nothing  in  the  proviso  which  rendered  it  void,  on 


gnnudft  applieable  to  conditioiis  ■nhequent  in  reiliimt  of  marriagie. 
The  eondhioD,  if  there  wee  one,  being  preoedent  end  not  sabtequent. 
Hie  Chanoelior  said :  "  The  qneetion  tamt  upon  the  oonstnietion  of 
the  coTenent,  fcur  there  reeUy  cannot  be  any  doabt  aa  to  the  rale  of 
the  law ;  the  qneations  which  hare  aiiaen  aa  to  conditions  aabaaqaent 
in  reatraint  of  marriage  do  not  appear  to  me  to  apply.     There  ciua 
he  no  doubt  tiiat  marriage  may  be  made  the  groond  of  a  limitatioB. 
eeaaingorcominencbg;  itiannneoeaaarytorefotoauthoritieaforthe 
porpoae.    Richarda  v.  Baker  (2  Atk.  321) ;  Sheffield  t.  Lord  Orreiy 
(S  Atk.  282) ;  Gordon  ▼.  Adolphoa  (3  Bro.  P.  C.  306),  were  cited 
in  the  argument.     If  then,  thia  grant  is  a  grant  of  £40  per  annum 
until  marriage,  and  from  that  event  happening  of  £20  per  annum  for 
£ie,  there  can  be  no  doubt  that  aoeh  a  gift  ia  lawful*  and  that  after 
marriage  there  can  be  no  elaim  for  the  £40  per  annum.     The  daim 
ia  grounded  upon  contract  and  obligation  on  the  part  of  the  grantor ; 
the  parties  daiming  must,  therefore,  prove  that  their  daim  ia  within 
the  terms  of  the  contract  and  obligation*     What  then  are  thoae 
terma  }  *  *    Is  there  any  contract  ot  obligation  to  pay  £40  per 
annum  after  the  marriage  of  Elisabeth  CasUe  ?     The  argument  in 
fiiTour  of  the  daim  asanmea  that  there  is  an  unqualified  grant  of  an 
annuity  of  £40  per  annum  for  life,  and  an  attempt  to  defeat  the  gift  by 
an  illegal  oonaideration  aubsequent.     Thia  propo8ition>  I  think,  faila  in 
aU  Its  parts,  for  there  is  not  any  unqualified  gift  of  an  annuity  of  £40 
for  life.     Tbe  contract  and  obligation  is,  to  pay  to  Elizabeth  Castle, 
during  her  liliB,  subject  to  the  proviso  herdoafter  contained,  an 
annuity  of  £40  at  certain  times  specified.     The  contract  and  obli- 
ga^n  ia  not  abaolute  and  unqudified,  but  expldned,  qualified,  and 
bound  by  the  proviso,  and  must  be  continued  predsdy  in  the  same 
manner  as  if  the  terms  of  the  proviso  had  been  introduced  into  and 
made  part  of  the  contract  and  obligation.     It  is,  therefore,  to  pay 
£40  per  annum  to  her  during  so  much  of  her  life  as  she  shall 
remain  unmarried,  which  brings  the  case  within  the  unqualified  rule 
erf  law  as  acted  upon  in  the  cases  referred  to.     One  of  them,  indeed, 
Shef&dd  V.  Lord  Orrery  (3  Atk.  282),  is,  upon  this  pomt  stronger 
tiian  the  present,  for  there  was  a  gift  for  life,  without  .any  qualifica- 
tion in  the  terms  of  the  grant,  but  a  subsequent  condition  giving  the 
property  over  in  the  event  of  marriage ;  and  Lord  Hardwicke  said, 
tiiat  the  gift  over  was  to  take  e£Fect  on  Uie  maiTiage." 

SPECIFIC  PERFORMANCE.  —  Landlord  and  tenant  —  CkoMe 
mmUmg  UoBefor  act  already  done — Jnaolveney  of  tenant,  —  In  order 
to  obtain  specific  performance  of  an  agreement,  the  latter  must  be 
nbt  only  feir  and  reasonable,  but  also  certdn  in  its  terms,  though  if 
it  can  be  rendered  certain  it  will  be  suffident,  on  the  prindple  cerium 
eet  food  cerium  reddi  potest.  Thus  an  agreement  to  grant  a  lease 
with  tiie  "  usual  covenants"  wfll  be  spedficdly  performed.     So  the 
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sabseqaent  rolantarj  act  of  ooit  of  tlie  parties  maj  doawa^with  the 
uncertainty,  bat  it  ahoald  eeem  from  the  following  case  that  a  party 
is  not  obliged  to  do  any  act  by  which  the  reqaired  oertainty  may  be 
(Obtained  and  the  agreement  become  enforceable  against  him.     Ait 
agreement  to  grant  a  lease,   sabject  to  such  claoses  as  the  landlord 
chooses  to  insert*  wiH  not  be  specifically  performed,  where  the  land* 
lord  insists  on  a  clause  for  avoiding  the  lease  on  subletting,  and  the 
tenant  has  already  sublet;  and  although  the  court  would  not  alknr 
him  to  specify  unreasonable  clauses,  yet,  Semblet  if  he  decline  ta 
name  any,  the  agreement  is  too  uncertain  to  be  enforced.     The  sob- 
iiequent  insolvency  and  continuing  embarrassment  of  the  tenant  are 
good  grounds  for  refusing  specific  performance  of  an  agreement  for  m 
lease,  especially  if  there  has  been  also  laches  (Plunket  v.  Dease,  10 
Ir.  £q.  R.  124).      The  Lord  Chancellor  said:  *« There   would,  i 
apprehend,  be  great  difficulty  in  carrying  out  sudi  an  agreement  ae 
^is,  and  enforcing  a  lease  where  nothmg  waa  said  by  the  defendant 
about  the  covenants.     When  the  contract  is  that  the  lease  ibaD 
contain  the  usual  covenants,  the  court  will  execute  it  according  to 
the  usage  of  the  country,  and  will  introduoe  such  covenants  as  am 
commonly  incident  to  the  thing  contracted  for.     There  is  nothing 
special  in   such  a  stipulation :  but  this  is  a  different  case ;  for  it 
appears  to  me,  from  the  expressions  in  the  letter,  that  it  was  cleaily^ 
designed  to  give  the  intended  lessor  the  control  over  the  covenants^ 
and  the  power  to  select  them.     In  the  cases  referred  to  by  the 
counsel   for  the  plaintiff  (Henderson  v.  Hay,  8  Bro.  C.  C*  632  { 
Blakeeley  v.  Whieldon,  I  Hare,  176 ;  Jones  v.  Jones,  12  Ves.  186), 
there  was  something  in  the  contracts  themselves  to  guide  the  seleop 
tion  of  the  covenants,  and  the  court  could  insert  such  covenants  ai 
were  of  the  description  mentioned,  and  would  not  interefere  with  the 
tenure  or  estate  to  be  granted,  but  would  be  consistent  with  it.     I 
quite  concur  with  these  cases — I  agree  to  the  argument,  that  if  Deaae 
l^ad  specified  what  were  the  covenants  he  required  to  be  introdnoed^ 
and'  they  were  opposed  to,  and  inconsistent  with  the  contract,  tbe 
'court  would  reject  them ;  but  Dease  has  never  specified  i^baX  co^ 
venants  he  required  ;  there  is  no  writing  specifying  wlwt  they  aretD 
be ;  and,  therefore,  the  contract  is  uncertain  in  a  very  important 
^art  of  it.       *       *      If  I  were  called  upon  to  execute  tiliis  contraet 
now,  I  should  say  that  under  it  Dease  might  require   covenaufei 
against  alienation  and  sub*letting  to  be  introduced.     But  the  latter 
had  been  already  broken.       **        *     When  I  consider  the  condition 
of  the  plaintiff,  who  .was  an  insolvent,  I  have  equal  difficulty  in  givieg 
him  relief.     Even  if  he  had  acquired  wealth,  he  has  lost  it  again«  lor 
within  the  last  two  years  his  statement  is,  that  he  could  not  pay  tke 
requisite  fees  on  an  affidavit.     It  would  be  a  strong  measure  to 
eompel  Dease  to  take  a  tenant  in  such  circunistaDoas>  and  after  sachm 
lapse  of  time.'' 
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Simony  de/budm — SimoDy  is  a  corrapt  presentation  or  agreement 
for  the  presentation  of  a  person  to  an  eodesiastical  benefice  for  money, 
gift,  or  rewaid  (1  Selw.  N.  P.  576,  1 1th  edit. ;  3  Steph.  Com.  70, 
Sod  edit.;  Bacon's  Abr.  tit.  "  Simony")- 

SimoMff  al  commos  /!a».— Simony  is  commonly  classed  as  a  statn- 
tory  illegality,  bat  it  is  not  so  entirely,  thoagh  andoubtedly  so  far 
as  practical  reaulta  are  concerned  it  may  be  so  considered.  It  has 
been  said  that  simony  was  no  offence  at  the  common  law ;  and  the 
case  of  Gregory  ▼.  Oldbary  (Moor,  564).  has  been  as  to  this  point 
relied  on.  It  is  laid  down  in  that  case  that  a  bond  to  pay  money 
on  a  simoniacal  contract  is  good,  because  umony  is  no  offence  at  the 
ooounon  Isnr.  But,  by  attending  to  what  is  laid  down  in  other 
books,  it  will  appear  that  although  simony  eo  nomine  be  not  an 
ofeoce,  either  at  the  common  law  or  against  the  statute,  for  the 
word  "  simony  **  is  not  therein  contained,  a  corrapt  bargain  for 
presenting  to  a  benefice  is  an  ofience  at  the  common  law  (see 
2  Black.  Com.  278 ;  1  Ld.  Raym.  449 ;  6  Taunt.  745 ;  Bac.  Abr. 
tit.  "  Simony  ")•  However  as  C.  J.  De  Grey  observed  (2  WiO. 
BladiL.  Bep.  1054),  ''  what  is  or  is  not  simony  now  depends  on  the 
statote  of  31  Eliz.  c.  6,  which  did  not  adopt  all  the  wUd  notions  of 
the  caoon  law;  but  has  defined  it  to  be  a  corrupt  agreement  to 
presoit.  In  Coke's  Entries,  516,  it  is  expressed  '  aimoniiuk  et 
eompii  i  but  the  latter  is  the  legal  and  effective  word."  It 
vriU  be  observed  that  in  a  statute  we  shall  have  to  mention, 
namely,  the  12  Anne,  st.  2,  c.  12,  the  words  "  simoniacal  contract  '* 
are  used. 

31  Eliz.  c.  6. — As  before  observed,  the  principal  statute  upon 
whkh  the  illegality  of  simoniacal  contracts  rests  is  the  31  Eliz.  c.  6. 
By  sect.  5  of  this  statute,  "  if  any  person  or  persons,  or  bodies  corpo- 
rate, shall  for  iMMy,  reward,  gift,  profit,  or  benefit,  directly  or  in- 
directly, or  for  or  by  reason  of  any  promUe,  agreement,  grant,  bond, 
covenant,  or  other  assurance  of  or  for  any  money,  &c.,  directly  or 
indirectly  present  or  collate  any  person  to  any  benefice  with  cure  of 
sods,  dignity,  prebend,  or  livmg  ecclesiastical,  or  bestow  the  same 
for  any  soch  corrupt  consideration,  every  such  presentation,  &c.,  and 
every  admission,  institution,  investiture,  and  induction  thereupon, 
sliall  be  vwd;  and  it  shall  be  lawful  for  the  Crown  to  present,  &c., 
to  each  benefice,  &c.,  for  that  one  turn  only ;  and  every  person,  &c., 
that  shall  give  or  take  such  money,  &c.,  or  take  or  make  any  such 
promise*  &c*,  or  other  assurance,  shall  forfdt  double  the  value  of  one 
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year's  profit  of  sach  benefice,  &c.»  and  the  person  so  cormptly  taking, 
&Cm  such  benefice,  &c. ,  shall  thenceforth  be  adjudged  a  disMed  per- 
son to  have  the  same.  By  sect.  6,  "  if  any  person  shall  for  money. 
&c.  (other  than  for  lawfiil  fees),  or  for  any  promise,  &c.,  or  other 
assurance  for  money,  &c,  directly  or  indirectly  admit,  institute,  instal, 
induct,  invest,  or  place  any  person  in  any  benefice,  with  care  of 
souls,  dignity,  prebend,  or  other  living  ecclesiastical,  every  such 
offender  shall  forfeit  double  the  value  of  one  year's  profit  of  sudi 
henefice,  &c.,  and  the  same  benefice,  &c..  shall  be  void,  and  the 
patron,  &c.,  shall  present  or  collate  unto  the  same,  as  if  the  party  so 
admitted,  &c.,  were  dead."  The  7th  sect  provides  that  no  title  to 
confer  or  present  by  lapse,  shall  accrue  upon  any  voidance  mentioned 
in  the  act,  but  after  six  months  next  after  notice  given  of  such  void- 
ance by  the  ordinary  to  the  patron.  By  sect.  8,  "if  any  incumbent 
of  any  benefice,  with  cure  of  souls,  shsU  corruptly  resign  or  exchange 
the  same,  or  corruptly  take,  for  the  resigning  or  exchanging  the 
same,  directly  or  indirectly,  any  pension,  money,  or  benefit,  as  well 
the  giver  as  the  taker  thereof  shcdl  lose  double  the  value  of  the  sum 
so  given,  the  one  moiety  as  well  thereof  as  of  the  forfeiture  of  double 
value  of  one  year's  profit  to  be  to  the  Crown ;  and  the  other  to  him 
that  will  sue  for  the  same,  by  action  of  debt,  bill  or  information,  in 
any  of  the  King's  Courts  of  Record." 

It  will  be  seen  that  the  statute  only  inflicts  a  penalty  by  way  of 
forfeiture,  and  that  there  is  no  express  prohibition  or  avoidance  of 
the  contract,  but  then  it  is  a  general  rule  that  every  contract  made 
for  qr  about  any  matter  or  thing  which  is  made  unlawful  by  any 
statute,  is  a  void  contract,  though  the  statute  itself  is  silent  as  to 
this,  and  merely  inflicts  a  penalty ;  because  a  penalty  implies  a  pro- 
hibition, though  there  are  not  any  prohibitory  words  in  the  statute 
(see  per  Holt,  C.  J.,  Carthew,  252 ;  per  Undal,  C.  J.,  in  10  Blng. 
110;  per  Cottenbam,  C,  in  2  Myl.  and  Cr.  86;  see  Ritchie  v. 
Smith,  13  Jur.  43).  On  the  above  principle,  it  has  been  held  in 
the  case  of  simony  that  although  the  statute  of  31  Eliz.  c.  6,  only 
inflicts  a  penalty  by  way  of  forfeiture,  and  does  not  mention  any 
avoidance  of  the  simoniaGal  contract,  yet  the  contract  is  void  as  being 
against  law  (see  Bacon's  Abr.  tit.  "  Simcny,"  A.). 

12  Anne,  st,  2,  c.  12. — We  defer  examining  the  cases  until  after 
we  have  noticed  another  act,  namely,  the  12  Anne,  stat.  2,  c.  12. 
This  statute  was  passed  to  obviate  a  doubt  raised  upon  the  statute 
of  31  Eliz.  c.  5,  whether  if  a  clerk  purchased  for  himself  the  next 
presentation  to  a  benefice  whilst  it  was  full,  with  a  view  to  be  pre- 
sented thereto  after  it  was  void,  such  purchase  was  an  offence  within 
the  meaning  of  the  act.  To  put  an  end  to  this  doubt  the  12  Anne* 
c*  12,  enacted  that  "if  any  person  shall  for  money,  reward,  gift, 
profit,  or  advantage,  or  for  or  by  reason  of  any  promise,  agreement. 
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grant,  bond,  or  other  aanutuioe,  or  for  any  money,  &e.,  directly  or 
directly,  in  hit  own  name,  or  in  the  name  of  any  other  peraon  or 
persons,  take,  procure,  or  accept  the  next  avoidance  or  presentation 
to  any  benefice  with  cnre  of  souls,  dignity,  prebend,  or  tiding  code- 
siastioJ,  and  shall  be  presented  or  collated  thereupon ;  tlu^  every 
such  presentation  or  collation  shaU  be  utterly  void  and  of  no  efiect  in 
law,  and  soch  agreement  shall  be  deemed  to  be  a  simoniacal  contract; 
and  it  shall  be  lawful  for  the  Qaeen's  majesty,  her  heirs  and  sacces- 
sors,  to  present  or  collate  onto  such  benefice,  &c.,  for  that  time  or 
torn  only ;  and  the  person  so  corruptly  taking,  procuring,  or  accept- 
ing sncb  benefice,  &c.,  shall  from  thenceforth  be  adjudged  a  disabled 
person  to  have  and  enjoy  the  same,  and  shall  be  subject  to  any 
punishment,  pain,  or  penalty,  prescribed  or  inflicted  by  the  laws 
ecdeaastical,  in  like  manner  as  if  such  agreement  had  been  made 
after  such  benefice,  &c.,  had  become  vacant." 

AdvDWMOfU, — It  will  be  desirable  to  notice  shortly  the  nature  of 
an  advowson,  as  a  just  notion  of  it  will  make  the  following  remarks 
more  intel%ible : — Advowsons  are,  as  is  well-known,  the  subject  of 
valuable  ownerships,  being  capable  of  transfer  from  one  party  to 
another  for  consideration,  or  of  descending  to  the  heir,  or  of  being 
devised  to  some  other  party  in  the  same  manner  as  other  real  pro« 
perty.  C.  J.  De  Grey  (Bamett  v.  Glnbb, Bacon's  Abr.  tit. "  Simony/' 
A.),  says,  "  an  advowson,  which  is  a  right  of  nominating  to  a  bene- 
fice, bebg  an  incorporeal  inheritance,  may  be  conveyed  like  any 
temporal  inheritance."  But  the  right  of  presentation  in  the  exercise 
of  which  the  enjoyment  of  ownership  of  the  advowson  consists  is  a 
trust,  and  that  too  a  public  one.  Accordingly,  though  the  law  con- 
mders  it  a  valuable  possession,  it  is  not  in  the  sense  of  a  pecuniary 
value,  and  therefore  it  is  that  the  law  does  not  look  at  it  as  a  thing 
capable  of  producing  profit  when  it  is  in  the  hands  of  a  person 
dpthed  with  a  fiduciary  character.  Thus  a  mortgagee  canpot  pre- 
sent on  an  avoidance,  but  the  mortgagor  has  a  right  to  present, 
although  there  be  an  express  agreement  to  the  contrary  (see  2  Will. 
Black.  Eep.  1053 ;  Coote's  Mortg.  ch.  11 ;  Mackenzie  v.  Robinson, 
3  Atk.  558).  The  reason  is  because  the  value  could  not  be  brought 
into  account,  as  the  court  could  not  allow  the  mortgagee  to  say  he 
had  made  a  profit  by  it,  when  the  act  itself  was  illegal.  The  advow- 
son in  fact  is  held  as  a  public  trust  coupled  with  an  interest ;  as  a 
trust  no  court  could  take  notice  of  any  profit  made  of  it,  but  as  an 
interest  the  courts  allow  a  sale  of  it.  The  right  itself  is  a  valuable 
right,  but  the  exercise  of  the  right  is  a  public  trust,  which  ought  not 
to  produce  profit.  The  precise  nature  of  an  advowson  is  well  stated 
by  Lord  Lyndhurst  in  the  case  of  Mirehouse  v.  Bennell,  7  Bligh, 
N.  S.  317,  and  by  Lord  Wynford,  in  Fox  v.  Bishop  of  Chester, 
3  Biigh,  N.  S.  106.     Lord  Lyndhurst  says :  *'  An  advowson  is  the 
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riglit  of  prestntiBg  to  a  benefice.  It  is  an  incorporeal  befeditameat 
attended  with  all  the  nanal  incidents  of  that  species  of  property.  It 
may  be  conveyed  in  fee,  granted  in  tail,  or  for  term  of  life  or  years, 
or  for  the  next  presentation;  all  these  partial  interests  are  carved  oat 
of  the  fee.  While  the  chareh  is  foil  the  right  of  presentation  is 
annexed  to  the  advowson,  and  passes  with  it  into  the  hands  of  the 
party  who  becomes  entitled  by  descent  or  devise,  or  otherwise.  A 
grant  of  the  advowson  carries  with  it  the  right  to  the  next  presenta- 
tion, if  the  church  is  fall.  If  the  chnrch  is  vacant  at  the  date  of  the 
grant  the  right  of  presentation  takes  a  new  direction.  From  the 
time  of  the  vacancy  it  becomes  a  chattel :  a  personal  chattel,  which 
vests  in  the  personal  representative,  a  chose  in  action — ^frait  severed 
from  the  advowson,  like  arrears  of  rent.  In  sach  case  the  next  pre- 
sentation, according  to  all  the  authorities,  passes  not  to  the  heir^ 
but  to  the  personal  represeiAative  of  the  party  dying  seised  of  the 
advowson.  So,  if  the  advowson  is  granted  for  a  term  and  the  church 
becomes  vacant,  the  lessee  has  the  right  to  present,  upon  the  ground 
that  the  right  of  presentation  is  severed  from  the  advowson.  Upon 
the  same  groand,  where  a  married  woman  is  entitled  to  an  advowson 
and  dies,  the  right  of  presentation  is  in  the  husband."  Lord  Wyn- 
ford  said :  '*  The  patronage  of  churches  was  at  first  yielded  by  the 
bishops  to  the  lords  of  manors,  who  founded  or  endowed  them,  and 
annexed  them  to  the  manors  in  which  the  churches  were  situated. 
By  the  grant  of  a  manor,  the  advowson  appendant  to  it  passes  to  the 
grantee.  Many  of  these  advowsons  have  since  been  severed  from 
the  manors  to  which  they  were  appendant.  But  although  advowsons, 
when  in  gpross,  as  those  which  are  separated  from  the  manors  to 
which  they  belonged  are  called,  and  are  a  spedes  of  spiritual  trustSj 
yet  they  have  been  sud  by  Lord  Kenyon  and  odier  judges  to  be 
trasts  connected  with  interests ;  and  they  certiunly  do  not  lose  the 
temporal  character  which  originally  belonged  to  tiiem,  but  may  be 
sold  either  in  perpetuity,  or  for  the  next  or  any  number  of  avoid- 


As  a  general  proposition,  a  conveyance  of  the  advowson  is  not 
aflocted  by  the  above  statutes,  except  that  in  some  instances  the  con- 
veyanpe  may  be  ineffectual  so  far  as  it  affects  to  pass  the  immediate 
or  next  presentation  (see  judgment  in  5  Taunt.  746 ;  2  Will.  Black. 
Rep.  1054),  The  role  of  the  common  law  still  remaining,  by  which 
an  advowson  is  valuable  ownership,  to  purchase  an  advowson,  though 
with  the  prospect  of  the  church  becoming  vacant,  is  not  simony,  and 
that  though  the  purchaser  had  in  view  an  early  vacancy  (Sugden's 
Law  of  Property,  672).  In  fact,  the  statutes  have  no  concern 
about  the  inheritance,  but  only  of  the  next  presentation,  or  an  actual 
avoidance.  There  is  a  great  difference  between  giving  money  for 
the  presentation,  and  giving  money  for  the  right  to  present.  Where 
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Hie  mooey  is  given  for  the  pre8entation»  the  case  is  within  the  statatea, 
but  where  it  is  givea  for  the  right  to  present  the  transaction  ia  not 
neoeaaarily  Toid. 

A  disdnction  is  to  he  observed  between  a  contract  to  which  the 
derk  who  is  to  be  presented  is  a  party,  and  a  contract  between  two 
parties,  neither  ^of  whom  is  a  clerk.  If  two  persons  of  the  latter 
kind  contract,  or,  indeed,  if  a  spiritual  person  do  so,  not  contracting 
lor  himself,  the  engagement  is  not  void.  The  statute  of  the  19 
Anne,  st.  2,  c.  12,  is  expressly  umed  at  contracts  for  the  next  pre- 
aentadon  by  clerks  for  their  own  benefit.  Hierefore,  if  a  derk  in 
erders*  or  a  layman  with  his  privity,  contract  for  the  next  avoidance. 
the  incombent  being  at  the  time  in  extremis,  it  is  corrupt  at  the 
common  law  (Smith  v.  Shelbom,  Cro.  Eliz.  685 ;  see  on  this  ease, 
Koy's  Bep.  25,  and  7  Bac.  Abr.  tit.  "  Simony,*'  A).  But  the  rule 
which  the  statute  of  Anne  laid  down  is  more  extensive,  for  it  dis- 
ables every  clerk  from  purchasing  the  next  presentation  in  any  case 
for  his  own  benefit.  And  indeed,  if  a  layman  purchase  for  the 
l>eoefit  of  the  clerk,  with  the  privity  of  the  clerk,  this  is  simony, 
though  the  incumbent  be  not  at  die  point  of  death.  This  is  by 
yirtne  of  the  statute  of  Anne,  which  thus  carries  the  incapacity 
beyond  anything  the  common  law  could  have  done  (see  Sugden*a 
Law  di  Property,  672 ;  Fox  v.  fi.  of  Chester,  1  Dow.,  N.  S.  416 ; 
S.  C.  3  Bligh.  N.  S.  123). 

If  a  clerk  purchase  for  his  own  benefit  an  advowson,  with  a 
knowledge  of  the  approaching  death  of  the  incumbent,  it  will  be 
good,  except,  perhaps,  ^as  to  the  next  presentation.  Mr.  Cripps 
(Law  of  the  Clergy,  p.  495)  thinks  it  is  not  simony  for  the  clerk  to 
purchase  for  himself  an  advowson,  however  immediate  may  be  the 
jnrospect  of  a  vacancy.  This  proposition  is  rather  questionable,  and 
it  is  not  clear  whether  in  the  case  of  the  sale  of  an  advowson  at  the 
time  the  incumbent  was  ta  extremis,  and  this  circumstance  was 
known  to  the  derk  to  be  presented,  with  whose  privity  the  purchase 
was  made,  the  sale  would  be  valid. 

^Where  there  is  a  purchase  of  an  advowson  during  a  vacancy  of 
the  living,  the  sale  of  the  advowson  is  good,  but  the  particular 
wtLcancj  will  not  pass.  In  such  a  case  the  sound  part  can  be  easily 
separated  from  the  objectionable  part,  and  it  is  no  objection  that  by 
the  contract  one  entire  consideration  vras  paid  for  the  whole  advow- 
flOB,  including  therein  the  actual  vacancy.  If,  indeed,  the  sound 
part  could  not  be  separated  from  the  corrupt,  the  whole  transaction 
would  be  void.  (See  Greenwood  v.  Bishop  of  London,  5  Ttoit. 
746). 

Subject,  therefore,  to  the  distinctions  above  noticed,  it  may  be 
broadly  stated,  that  it  is  not  simony  for  a  derk  in  holy  orders  to 
purchase  an  advowson  where  it  is  not  vacant,  though  the  purchase 
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Will  neceBsarily  carry  with  it  the  next  pre&entatioi],  the  purchase  of 
wluch  by  itself  is  not  allowed  by  the  statute  of  Anne. 

As  to  purchases  of  the  next  presentation  by  laymen  (and  the 
same  is  the  case  with  respect  to  clergymen  when  not  for  their  own 
benefit),  if  the  church  be  actually  vacant  at  the  time,  the  contract  is 
wholly  void,  and  this  though  the  purchaser  have  not  in  view  the 
presentation  of  any  particular  clerk. 

Where  the  church  is  not  actually  void,  but  there  is  a  great  proba- 
bility of  a  vacancy,  the  sale  either  of  an  advowson  or  of  the  next 
presentation  to  a  layman  will  be  good,  if  the  purchase  be  without 
the  pri?ity  of  the  particular  clerk  to  be  presented  (Sugden's  Law  of 
Iteperty,  672).     But  if  the  purchase  be  with  the  privRy  of  the 
particular  derk  to  be  presented  it  wiU  be  void.     (See  Barrett  v. 
Glubb,  2  W.  Black.  Rep.  1052 ;  7  Bacon's  Abr.  tit.  "  Simony," 
p.  237,  7th  edit. ;  Fox  v.  Bishop  of  Chester,  2  Barn,  and  Cress. 
635  ;  3  Bligh,  N.  S.  123).  The  case  of  Barrett  v.  Glubb  was  this  : 
Barrett  having  notice  that  the  incumbent  of  a  rectory,  with  cure  of 
souls,  was  upon  his  death-bed,  and  that  it  was  uncertain  whether 
he  would  live  out  the  ensuing  night,  purchased  the  advowson  of  the 
rectory.     The  incumbent  died  the  day  after  the  purchase,  and  then 
Barrett  presented  Reynell.     The  question  was,  whether  the  presen- 
tation of  Reynell  was  void,  by  reason  of  its  having  been  a  simoniacal 
contract.     The  unanimous  opinion  of  the  Court  of  Common  Fleas 
was  that  the  presentation  was  not  void.     C.  J.  De  Grey  said  that 
(we  are  quoting  from  Bac.  Abr.)  "  the  31st  Elizabeth,  c.  6,  only  re- 
lates to  presentations,  and  consequently  the  sale  of  an  advowson, 
even  during  a  vacancy  of  the  benefice,  is  not  thereby  prohibited, 
except  the  sale  be  connected  with  a  corrupt  contract  for  presenting. 
But,  if  an  advowson  be  granted  during  a  vacancy  of  the  benefice,  the 
presentation  upon  that  vacancy  does  not  pass  by  the  grant ;  it  being 
a  fruit  fallen,  or,  as  is  laid  down  in  the  case  of  Leak  v.  Babington, 
Cro.  £liz.  811,  a  chose  in  action.     A  bond  fide  purchase  of  an 
advowson  is  good,  at  what  time  soever  it  is  made  ;  and  a  conropt 
purchase,  whenever  it  is  made  is  bad.     That  which  is  said  in  the 
case  of  the  Bishop  of  Lincoln  v.  Woolforston,  3  Burr.  1510,  has 
been  mentioned,  namely,  *  *  that  the  court  were  clear,  that  a  grant  of 
a  next  presentation,  or  of  an  advowson,  made  after  the  church  was 
-  actually  fedlen  vacant,  was  a  void  grant."     Bat  this,  so  far  as  it 
relates  to  the  grant  of  an  advowson,  seems  to  be  a  mistake  of  the 
reporter.     As  the  purchase  of  the  advowson  in  the  present  case  is 
not  stated  to  have  been  connected  with  any  corrupt  contract  for 
presenting  Reynell,  or  with  a  design  of  presenting  him,  neither  of 
these  things  is  to  be  presumed,  and,  consequently,  the  presentation 
of  him  is  not  void." 

Upon  the  same  principle  that  a  dealing  with  an  advoweon  whiht 
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litre  is  a  nMsancy  is  Toid  as  to  that  Tacancy,  a  oontract  for  an 
adTowBOQ  with  an  agreement  for  the  incnmbent  to  resign,  or  for  the 
party  selfing  to  proenre  the  resignation,  is  void.  Bat  it  does  not 
faiDbw  that  because  the  incnmbency  is  rmdable,  that  the  contract  is 
void,  even  as  to  the  next  presentation,  if  there  is  no  collusion 
between  the  parties.  (See  Alston  v.  Atlay,  6  Ner.  and  Man.  686). 
Therefore,  except  where  the  derk  himself  is  the  purchaser,  actual 
Taeancy  of  the  fiying  is  the  true  criterion  of  a  simoniacal  oontract ; 
unleas  it  be  a  case  where  the  incumbent  is  in  estremia,  and  then  the 
privity  of  the  derk  will  be  suffident  to  render  the  contract  simoni- 
lied,  thoogfa  if  there  be  no  privity,  the  incumbent's  bdng  in  extrewui 
win  not  be  matend.  (See  Fox  t.  B.  of  Chester,  2  Bam.  and  Ores. 
685>  and  in  Dom.  Rroc.  6  Bing.  1). 


HECENT  STATUTES  (11  &  12  Victoblb). 

[CmUimied/rom  p,  45.] 

Poor  Irmutveable  Amendment  Aet^^oinUStock  Companies  Wtndingm 
up  Act-^Nmeanees  and  Contagious  Diseases  Prevention  Act, 

Poor  Irremaveable  Amendment  Act,  Chaf.  3. — ^We  have  noticed 
some  cases  on  the  9  &  10  Vict.  c.  66  (see  Abridg.  Magistrates,  &c.. 
Oases,  p.  7),  the  proviso  of  sect  1  of  which  is  ssfoUows :  "  Provided 
always  that,  whenever  any  person  shall  have  a  wife  or  children,  having 
no  other  settlement  than  his  or  her  own,  such  wife  and  children  shall 
be  removeable  whenever  he  or  she  is  removeable,  and  *shdl  not  be 
removeable  when  he  or  she  is  not  removeable."  This  proviso  is  now 
repealed,  and  in  lieu  thereof  it  is  enacted :  '*  Provided,  that  whenever 
any  person  shodd  have  a  wife  or  children  having  no  other  settlement 
tlian  his  or  her  own,  such  wife  and  children  shodd  be  removeable 
firom  any  parish  or  place  from  which  he  or  she  would  be  removeable, 
notwithstanding  any  provisions  of  the  9  &  10  Vict.  c.  66,  and 
should  not  be  removeable  from  any  parish  or  place  from  which  he  or 
sihe  wodd  not  be  removeable  by  reason  of  any  provision  in  the  said 
redted  Act."  Tliis  provinon  does  not  affect  any  apped  of  which 
notice  was  given  prior  to  its  passing,  the  4th  of  September,  1848. 

Joint-Stock  Companies  Winding-up  Act.  Chap.  78. — ^This  act, 
whidi  it  is  expressly  enacted  shall  be  called  the  "  Joint-Stock  Com- 
panies Winding-up  Act,  1848,"  is  intended  to  render  the  dissolution 
and  winding-up,  or  the  winding-up  of  joint-stock  companies  practi- 
cable, under  the  direction  of  the  Court  of  Chancery.  Its  provisions 
are  very  numerous  and  minute,  and  dl  we  can  here  do,  as  with  the 
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oliber  Btatates  oontuaing  so  many  sections,  it  to  prssentan  iBtaMigibiii 
BUBtnary  of  its  chief  provisions.  It  inelndes  all  compaam  oorpoEsle 
or  incorponte,  which  are  iudnded  in  7  &  S  Viot.  c.  J II,  and  in  ^ 
8&9ytot.c.96;  tfilbanldngcompanieswhiehwoald  have  been  within 
those  two  acts*  if  they  had  not  been  specially  exempted  from  the 
7  &  8  Vict.  o.  110,  all  companies  which  nnderthed  &  10  Vict.c  ^ 
shall  have  become  bai^mpt  before  (he  1st  of  March,  1848,  and  all 
companies,  associations,  and  co-partnership  formed  after  the  passing 
of  the  act,  where  the  capital  is  to  be  divided  into  abares,  and  the 
shares  transferable  without  the  expren  consent  of  all  the  partners.  It 
iaolades  also,  with  certain  exceptions,  mining  oompanaes  and  benefit 
societies  not  enrolled.  The  5th  section,  coined  with  the  I4th»  can* 
stitates  the  essence  of  the  act.  By  it  power  is  given  to  any  person 
being  or  claiming  to  be  a  contributory,  to  present  a  petition  to  the 
Lord  Chancellor,  or  to  the  Master  of  the  Rolls,  for  the  dissolation 
and  winding-ap  of  any  undissolved  company,  or  for  the  winding-up 
of  the  aflairs  of  any  dissolved  company,  in  certain  cases.  And  by  the 
14th  section,  the  conit  may  either  dismiss  sudi  petition,  or  may  make 
an  order  for  the  dissolution  and  winding-up,  or  for  the  winding-up, 
as  the  case  may  be,  referring  such  vnfiding«ap  to  one  of  the  Masters 
of  the  court. 

The  cases  in  which  a  petition  will  lie,  stated  shortly,  are — 1 .  When 
a  company  has  committed  an  act  of  bankruptcy  within  the  7  &  8  Vict, 
c.  Ill,  and  8  &  9  Vict.  c.  98.  2.  If  a  company  has  £led  a  declara- 
tion with  the  Lord  Chancellor's  secretary  of  bankrupts,  that  it  is 
unable  to  meet  its  engagements.  3.  If  a  judgment  shall  have  been 
recovered  against  a  company,  and  it  does  not,  within  a  x»rtain  time^ 
and  after  certain  proceedings,  satisfy  such  judgment.  4.  If  any 
decree  or  order  in  equity  against  the  company  for  payment  of  money 
shall  not,  within  certain  limits  as  to  time,  &c.,  be  obeyed.  5.  U  an/ 
action  for  money  due  from  a  company  shall  have  been  brought  against 
a  contributory,  and  the  company  shall  not  in  due  time,  and  after 
certain  proceedings,  indemnify  sudi  contributory.  6.  If  any  creditor 
whose  debt  wonld,  in  amount,  support  a  fiat,  shall  have  taken  certain 
proceedings  at  law  to  claim  such  debt,  and  the  congiany  shall  not  in 
due  time  have  paid  it,  or  entered  an  appearance  to  defend.  7.  If  ao^ 
company  shall  have  been  dissolved,  or  have  ceased  to  carry  on  bnsi* 
ness,  or  be  winding-up,  but  not  wound-up ;  and  8.  If  any  other 
satislactory  ground  can  be  shown  to  the  court. 

The  petition  must  be  advertised  and  served  at  the  head  or  only  office 
of  the  company,  or  any  member,  officer,  or  on  servant  of  the  com- 
pany there,  or  if  no  such  person  can  be  found  there,  by  leaving  it  at 
the  head  or  only  office  of  the  company,  and  if  no  office  can  be  founds 
then  by  serving  it  upon  any  member,  officer,  or  servant  generally^ 
And  if  neither  officer  nor  person  can  be  found«  the  court  may«  on 
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proof  of  the  adTertiaing,  hear  the  petition  without  proof  of  aerrice* 
Neaityall  theclanaes  of  the  act  sabsequently  to  the  14th,  relate  to  the 
details  of  working  out  the  winding-up  of  the  company  in  the  Master'a- 
office  hy  the  agency  of  the  person  styled  "  the  official  manager." 
It  is  material,  however,  to  ohserre  that,  by  the  99th  section,  an 
appeal  against  the  dedaion  of  the  Master,  on  any  point,  lies  to  the 
Lord  Chanoenor  or  Master  of  the  Rolls,  on  motion  simply,  withont 
tiie  necesnty  of  objections  and  exceptions.  That  by  the  1 01st,  any 
order  of  the  Master  of  the  Rolls,  or  of  any  of  the  Vice-Chancellors^ 
may  be  re-heard«  on  motion,  before  the  Lord  Chancellor.  And  that 
by  the  1 02nd  an  appeal  lies  to  the  House  of  Lords  from  all  orders 
made  under  the  act. 

The  effect  intended  by  this  act,  and  which  will  probably  be  pro- 
duced by  it,  is  to  put  an  end  to  all  the  difficulties  which  render  the 
winding-up  of  an  unsuccessful  company  by  a  suit  in  Chancery  nearly 
impoeable,  by  sweeping  away,  at  one  blow,  all  machinery  of  bill  and 
answer,  vnth  its  difficulties  as  to  parties,  and  the  resulting  inconve- 
niendes  and  delays,  substituting  for  the  initiative  process  a  petition ; 
lapreacnting  by  force  of  the  act,  every  person  interested  in  it  pri** 
marily  by  the  official  manager :  and  bringing  before  the  court  all 
parties  not  represented,  or  not  thinking  themselves  represented  by 
him,  by  serving  the  petition  on  the  id^  representative  of  the  com- 
pany. Its  office,  or  any  one  found  there.  The  act,  in  fact,  transfers 
on  petition^  the  whole  estate  of  the  company  to  a  trustee  and  then 
sends  the  estate  into  the  Master's  office,  to  be  there  administered 
under  the  instrumentality  of  such  trustee,  very  much  as  the  estate  of 
a  deceased  person  is  administered  under  the  instrumentality  of  hii 


Already  there  have  been  very  many  caaes  decided  on  this  statute, 
and  we  shall  notice  them  in  the  "  Abridgment  of  Practice  Cases*" 

NuuuMces  and  Contagious  Diseases  Prevention  Act,  Chap.  1 23^-— 
His  is  an  act  to  renew  and  amend  the  temporary  act  of  9  &  10  Vict. 
c.  96«  for  the  removal  of  nuisances,  &c.  The  object  of  it  is  to 
enable  certain  public  bodies  in  England  and  Ireland,  upon  the 
receipt  of  a  notice  in  writing  (in  the  form  given  in  a  schedule 
to  the  act),  from  two  householders,  of  the  filthy  condition  of  any 
building,  or  of  the  existence  of  certain  nuisances,  to  cause  (after  twenty- 
four  hoars'  notice^  or  without  any  notice  in  cases  of  emergency)  an 
examination  of  the  same,  and  if  upon  such  examination,  or  upon  the 
certificate  in  writing  of  two  legally  qualified  medical  practitioners,  it 
appears  that  the  nuisance,  &c.,  exists,  the  public  body  is  to  make  a 
complaint  before  a  justice,  who  is  thereupon  to  summon  the  owner 
or  occupier  of  the  premises  so  examined,  to  appear  before  two  jus* 
tices  to  answer  such  complaint. 

The  public  bodies  alluded  to  are :  the  town  council,  the  trustees 
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or  commisBioners  for  the  drainage,  paving,  lighting,  or  deansing.  or 
managing,  or  directing  the  police  of  any  city,  town,  borough,  or 
place,  or  any  other  body  of  a  like  nature,  or  any  commissioners  of 
sewers,  or  guardians  of  the  poor,  or  in  Ireland  the  officers  of  health 
of  any  parish. 

The  cases  to  which  the  act  applies  are,  when  any  dwelHng 
house  or  building  is  in  such  a  filthy  and  unwholesome  condition  as 
to  be  a  nuisance  to,  or  injurious  to  the  health  of  any  person ;  or, 
where  upon  any  premises  there  is  any  foul  and  offensive  ditch,  gutter, 
drain,  privy,  cesspool,  or  ashpit,  or  any  ditch,  gutter,  drain,  privy* 
cesspool,  or  ashpit,  kept  or  constructed,  so  as  to  be  a  nuisance  to,  or 
injurious  to  the  health  of  any  person ;  or,  where  upon  any  such  pre- 
mises, swine,  or  any  accumulation  of  dung,  manure,  offal,  filth,  refuse, 
or  other  matter  or  thing  is  kept,  so  as  to  be  a  nuisance  or  injurious 
to  the  health  of  any  person ;  or,  where  upon  any  such  premises, 
(being  a  building  used  wholly  or  in  part  as  a  dwelling  house)  or 
being  premises  underneath  any  such  building,  any  animal  is  kept,  so 
as  to  be  a  nuisance  or  injurious  to  the  health  of  any  person. 

Upon    the   hearing   of    complaint,  the  justices  are   empowered 
(upon  being  satisfied  of  the  justness  of  the  complaint)  to  make  an 
order  for  cleansing,  whitewashing,  or  purifying  such  dwelling  house 
or  building,  or  for  the  removal  or  abatement  of  any  such  cause  or 
causes  of  complaint,  in  such  manner,  and  within  such  time  as  shall 
be  specified  in  such  order  (not  being  more  than  two  clear  days 
exclusive  of  Sunday,  after  service  of  the  order).     If  such  order  be 
not  complied  with,  the  owner  or  occupier  against  whom  it  is  made 
will  be  liable  to  a  penalty  not  exceeding  ten  shillings  for  every  day 
during  the  continuance   of  his   default ;  and  the  public  bddy,  by 
themselves  or  agents,  are  authorised  to  enter  such  premises,  and 
cleanse,  whitewash,  or  purify  the  same ;  or  remove  or  abate  the 
cause  or  causes  of  complaint,  in  respect  whereof  the  said  order  is  made. 
The  above  provisions  are  to  be  found  in  sect.  1  of  the  act.     Section 
2  relates  to  Scotland.     By  sect.  3,  the  costs  and  expenses  incurred 
by  the  public  body  may  be  recovered  from  the  owner  or  occupier  of 
the   premises,  in  the  county  court,  civil  bill  court,  or  in  Scotland  ' 
before  the  sheriffs,  or  before  two  justices,  by  distress  and  sale  of  the 
goods  and  chattels  of  such  owner  or  occupier.     By  s.  4,  certain 
necessary  expenses,  not  recovered  from  the  owner,  &c.,  are  to  be 
defrayed  out  of  the  poor's  rates.     By  sect.  6,  surveyors  of  highways 
are  required  to  cleanse  open  ditches,  gutters,  drains,  and  water- 
courses upon,  adjoining,  or  by,  or  along  the  sides  of  any  highway. 
By  s.  7,  suffering  any  sewage,  &c.,  to  run  or  flow  into  or  remain 
in  any  open  ditch,  &c.,  so  as  to  be  a  nuisance,  is  a  misdemeanor. 
There  are  provisions  for  Privy  Council  issuing  orders  to  enforce  act, 
and  as  to  poor  law  commissioners  and  guardians  of  the  poor,  and 
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some  technical  regulations  as  to  describing  the  owners  and  occupiers. 
By  sect.  16,  whosoever  shall  wilfully  obstract  any  person  acting  onder 
the  aothority  of  the  act  of  Parliament  u  made  liable  for  every  snch 
offence  to  a  penalty  not  exceeding  five  pounds.  By  s.  1 7,  all  penal- 
tws  imposed  by  the  act  for  offences  committed  in  England  or  Ire- 
hind  may  be  recovered  by  any  person  before  any  two  justices,  and 
may  be  levied  by  distress  and  sde  of  the  goods  and  chattels  of  the 
offender. 


SUITS  BY   UNCERTIFICATED  BANKRUPTS. 


The  following  case  upon  the  incapacity  of  an  uncertificated  bank- 
rupt to  maintain  a  suit  in  equity  will  be  found  well  worthy  of  perusaL 
The  jac^^ent  of  the  Irish  Master  of  the  Rolls  enters  fully  into  the 
cases  decided  in  England  on  the  same  subject.     We  take  the  case 
from  a  weekly  periodical  called  the  "  Irish  Jurist"  the*  reports  in 
which  appear  to  be  very  creditable.     The  eases  we  i^ude  tob  Wyse 
F.  Waters  (1  Irish  Jurist,  130).     The  bill  was  filed  by  an  juncertifi- 
cated  bankrupt  to  raise  the  arrears  of  an  annuity,  making  the  assignee 
a  defendant,  and  charging  that  the  arrears  due  amounted  to  £646^ 
•  that  of  the  creditors  who  proved  under  the  commission  all  b.s^Ci  signed 
a  composition  deed  save  one,  to  whom,  the  sum  of  £130  was  due, 
and  also  charging  specific  collusion  between  the  assignee  and  the 
debtor.     A  demurrer  by  the  assignee  was  allowed,  but  without  costs. 
The  Master  of  the  Rolls  said :  "  As  a  general  rule,  an  uncertifi- 
cated bankrupt  cannot  take  any  proceeding  against  his  assignee ;  for 
instance,  a  bill  for  an  account  will  not  lie,  for  matters  of  this  nature  caa 
;  be  investigated  in  as  satisfactory  a  manner  by  means  of  the  equitable 
jurisdiction  of  the  Court  of  Bankruptcy,  as  in  the  Court  of  Chancery, 
and  this  jurisdiction  is  considered  to  be  exclusive,  as  stated  by  V.  C. 
Wigram  in  Preston  v.  Wilson  (5  Hare,  185).     The  effect  of  the 
bankrupt  law  is  to  exclude' the  jurisdiction  of  this  court  in  cases  to 
.which  it  would  otherwise  extend.     To  take  cases  out  of  this  rule, 
into  some  bills  the  statement  has  been  introduced  that  there  would 
be  a  surplus  to  which  the  bankrupt  would  be  entitled,  and  in  others 
the  charge  of  collusion  has  been  made  against  the  assignee,  but  the 
.effect  of  all  the  decisions  taken  together  would  seem  to  show  that 
if  the  surplus  is  to  be  ascertamed  by  an  account,  a  court  of  equity 
win  not  interfere ;  and  it  is  well  settled  that  the  refusal  of  an  assignee 
to  socwill  not,  of  itself,  give  this  court  jurisdiction.     In  the  case  of 
Eaye  v.  Fosbrooke  (8  Sim.  28),  both  circumstances  occurred ;  there 
s?BS  the  allegation  of  a  surplus,  and  a  refusal  by  the  assignee  to  sne» 
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yet  it  was  held  insufficient.  As  to  the  case  of  Barton  v.  Jayne  (in 
7  Sim.  24),  referred  to  as  an  apthority,  I  do  not  think  I  would  be 
justified  in  acting  upon  it  after  the  observations  by  Lord  Cottenham 
in  the  case  of  Heath  v.  Chadwicke  (2  Phill.  649).  He  says  :  '  Bar- 
ton V.  Jajme,  and  the  case  under  appeal  are  the  only  decisions  I  am 
aware  of  holding  that  such  hills  can  be  maintained*'  The  authority 
of  Barton  t.  Jayne  I  consider  is  much  affected,  if  not  overruled  1^ 
that  case.  It  is  plain  the  fact  of  there  being  a  surplus  is  not  suffi- 
cient, and  a  refusal  to  sue  will  not  take  the  case  out  of  the  rule. 
The  present  bill,  however,  is  sought  to  be  sustained  on  the  ground 
that  there  are  distinct  charges  to  show  that  there  is  a  surplus  ascer* 
tainedi  and  ako  collusion  on  the  part  of  the  asognee,  ^ho  refuses  to 
flue.  ^  *  The  authorities  on  this  point  cannot  be  considered  aa 
well  settled  until  the  opinion  expressed  by  Lord  Cottenham  in  the 
ease  referred  to,  and  from  the  great  authority  of  his  decisions  I  can- 
not easily  be  induced  to  decide  against  any  opinion  clearly  expressed 
by  him.  It  is  to  be  remarked,  however,  that  there  is  not  a  single 
ease  referred  to  by  Lord  Cottenham  in  his  judgment  which  has 
decided  this  question*  In  Kaye  v.  Fosbrooke  there  was  no  charge 
of  collusion,  while  in  the  case  before  Lord  Cottenham  there  was 
finch  a  charge,  therefore  it  is  not  an  authority  on  the  point.  In 
Bpragg  V.  Binkes  (5  Yes.  587),  there  was  no  charge  of  collusion.  In 
Hammond  v.  Atwood  (3  Mad.  158),  the  bill  sought  to  impeach  the 
commis^CP,  and  could  not  be  sustained  on  that  ground.  The  most 
knportant  case  Upon  the  subject  was  that  of  Tarleton  r.  Hornby 
(1  You.  and  Coll.  Ex.  Cas.  162),  ib  the  Court  of  Exchequer,  and 
was  not  alluded  to  by  Lord  Cottenham  in  his  judgment.  Ib  that 
ease  it  was  decided  that  an  uncertificated  bankrupt  cannot  file  a  biU 
lor  an  account,  and  if  the  bill  is  not  maintainable  independently  6f 
tile  collusion,  such  a  charge  is  not  sufficient  to  sustain  it.  Hie 
taistence  of  a  surplus,  with  a  statement  of  collusion,  is  not  sufficient 
to  sustain  it.  The  existence  of  a  surplus,  with  a  statement  of  eolhl- 
fllon,  is  not  sufficient  to  enable  this  court  to  assume  jurisdiction,  and 
take  the  case  out  of  the  Bankruptcy  Court.  It  is  said,  hdwever^  that 
the  efiect  of  there  being  an  ascertained  surplus  distwguishes  this 
ease,  but  I  do  not  think  the  allegation  of  a  surplus  is  sufficiently 
dear  to  distinguish  this  case  from  the  one  before  Lord  Cottenham. 
•  *  With  the  exception  of  the  case  of  Barton  t.  JAyn^, 
whieh  must  now  be  considered  as  almost  overruled  by  the  case  df 
Heath  v.  Chadwicke,  there  is  no  authority  to  show  that  this  bill  h 
Itiatbtainable,  and  I  do  not  think  I  can  so  decide  consistently  wifli 
the  high  authority  of  Lord  Cottenham.  I  will  therefore  alldW  tUb 
demurrer  without  costs.  In  Preston  v.  Wilson  (11  Jur.  201 ;  8;  Cf. 
A  Hare),  the  assignee  submitted  to  act  as  the  court  should  dtttsdtp 
mA  the  reaMoable  obune  in  Ui(»  present  case  would  have  beto  Mr 
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fhe  Mmgnee  to  lerre  tlie  mattet  to  be  aetHed  behreen  the  pfadntiff 
end  the  principel  defendiiit,  for  the  aengnee  has  not  the  dighteit 
penooal  interest  in  the  matter.  *  ^  If  an  aasignee  reftiie  to  £»- 
dMrge  his  doty,  tfie  eoorBe  ia  not  to  file  a  biQ  agamst  him,  aa  k 
woM  be  againat  an  executor ;  the  proper  coarse  is  to  apply  to  the 
Lord  Chanedlor  aittmg  in  bankroptcj,  and  obtain  an  order  directing 
the  assignee  to  sue,  apon  an  offer  to  bdemnify,  the  very  couie 
which  has  been  taken  in  the  present  case.  *  *  The  assignee 
diOQld  have  snbmitted  to  the  court,  and  not  have  endeavonred  to 
aaaist  his  friend,  as  appears  from  the  statements  in  the  bill,  and,  as 
m  the  case  of  Preston  t.  ¥^lson  (5  Hare),  shoold  have  sabmitted 
to  the  jnrisdiction  of  the  court,  and  have  aided  the  plaintiff  in  the 
vscovery  of  this  smn. 


NEW    COUNTY    COURTS. 


Seemmy  pffoneuiiom  of  small  temmeiUM'^Omimg  JwrisdieHoM.'^^ 
Where  a  tenant  after  notice  to  qnit,  ref oaes  to  deliver  up  possessioD 
el  the  preoaees  occupied  by  him,  and  a  plaiut  has  been  entered  in, 
and  a  tomsnons  thereupon  issued  out  of,  the  county  court,  under 
seet  128,  the  fsct  of  the  tenant  appearing  to  such  summons  and 
showing  caose  ia  not  sufficient  to  oust  the  conntj  court  of  its  jnris- 
iictkm  to  grant  a  warrant  of  possession,  but  it  ia  for  that  court  to 
dstermint  whether  the  cause  shown  is  sufficient  or  not.  Fearcm  ▼. 
MdwaU,  17  Law  Journ.,  N.  S.,  Q.  ti.  161. 

Stiygesium  to  depioe  phrintif  of  eooU^-^Dombtfid  quettiam  [eaUr, 
pp.  27,  28]  — Cmue  of  action,  "  WMUrud  part/' — Where  ordan 
fcr  advertiseoMnts  in  a  newspaper  were  given  at  an  office  situ- 
ate within  the  jurisdiction  of  the  Westminster  county  court, 
aad  the  defendant's  place  of  residence  was  also  there,  but  the 
■owspaper  was  printed  in  the  city  of  London,  in  an  action  for  the 
yscDveiy  of  tiie  price  of  inserting  the  advertisements,  a  verdict  having 
been  found  for  the  plaintiff  for  £6  5s.  on  motion  to  this  court,  a 
fide  was  made  absolate  for  entering  a  suggestion  on  the  roll,  in  order 
ta  deprive  the  plaintiff  of  his  eoets,  under  sect.  139  of  the  9  &  10 
IHct.  e.  9fr.  QtuBTO,  if,  under  such  circumstances,  the  cause  of  aotioii 
can  be  said  to  have  arisen  wholly  or  in  some  material  point  within 
the  juriadictioa  of  the  county  court,  within  which  the  defendant 
Avelt  or  carried  on  his  business,  within  the  meaning  of  sect.  198 
(BhisliD  V.  Deen,  U  Jor.  92).  Por  Patteson,  J. :  "  According  to 
Butler  ▼.  Coniey  I  oogte  to  giant  this  rule.     There  the  court  seemed 
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to  tfaink  that  the  role  ahoald  be  made  ahsohite,  in  order  that  the 
parties  might  have  an  opportnnitj  of  raising  the  question  upon  the 
record ;  for  then  the  constmction  of  the  statute  would  be  open  to 
argument.  FoUowing  that  decision,  I  think  the  rule  in  this  caie 
must  be  made  absolute.  I  confess  I  should  not  have  dreamt  of  such 
a  construction  as  my  brother  Alderson  seemed  to  think  the  statute 
capable  of  bearing.  This  makes  the  doubt  if  I  am  right»  in  the  con- 
itruction  I  am  indined  to  give  to  the  meaning  of  the  words  '  ff  anj 
, material  part  arise  within  the  jurisdiction.'  He  certainly  has  raised 
a  doubt  in  my  mind.  This  rule,  however,  must  be  made  absolute^ 
for  entering  a  suggestion,  when  the  question  may  be  determined  else- 
where." 

Liability  of  clerk  for  fitting  up  court, — ^The  defendant,  clerk  to  a 
county  court;  established  under  9  &  10  Vict.  c.  95,  gave  orders  to 
the  plaintiff  to  fit  up  the  court-house :  held,  that  neither  the  fact  of 
the  defendant's  being  clerk  to  the  county  court,  nor  the  subject- 
matter  of  the  contract,  raised  any  legal  presumption  to  exclude  the 
defendant's  personal  liability  for  the  expenses  incurred.  Auiey  t. 
Hutchinson,  17  Law  Joum.,  N.  S.,  C.  P.  304;  S.  C.  12  Jur.  962. 
The  defendant  contended  that  he  ought  to  be  deemed  to  have  given 
the  orders  as  a  public  officer,  upon  the  credit  of  the  treasurer  of  the 
court,  or  upon  the  credit  of  the  funds  authorised  to  be  raised  by  the 
act  creating  the  court,  and  that  in  fact  he  had  brought  his  case 
within  the  principle  of  Macbeath  v.  Haldimand  (1  Term  Rep.  172), 
Myrtle  v.  Beaver  (I  East,  135),  and  Gidley  v.  Palmerston  (7  Moore* 
91),  in  which  it  was  determined  that  an  action  would  not  lie  against 
a  public  agent  for  anything  done  by  him  in  his  public  character  or 
employment  But  the  court  thought  that  the  defendant's  situation 
was  in  no  respect  analogous  to  that  of  public  officers  acting  on  behalf 
.of  a  known  department  of  the  state,  and  in  discharge  of  duties  inci- 
dent to  their  public  employment. 

Suggestionfor  costs— Judgment — Alternative. — ^Whcvre  a  defendant 
about  to  apply  for  a  suggestion  to  deprive  the  plaintiff  of  costs  under 
the  County  Court  Act,  9  &  10  Vict.  c.  95,  cannot  ascertain  whether 
judgment  has  been  entered,  the  court  will  grant  the  rule  to  set  aside 
the  judgment  if  entered,  and  enter  a  suggestion,  &c.  (Vicars  v. 
Mould,  13  Jur.  85). 

CostS'^Suggestionfor — Cause  of  action  in  material  point — Wiikim 
jurisdiction  of  county  court — Plaintiff  and  defendant  residing  in  different 
districts, — ^The  following  is  a  very  important  decision  on  the  new 
county  courts : — ^When  any  one  item  in  a  tradesman's  bill  consistiqg 
of  items  so  connected  together  as  to  form  one  "  cause  of  action  ** 
within  the  63rd  section  of  the  9  &  10  Vict.  c.  95,  as  expounded  by 
.the  Court  of  Exchequer,  in  Grimbly  v.  Ackroyd  (1  Exch.  Rep.  479  ; 
12  Jur.  357),  arises  within  the  jurisdiction  of  a  county  court»  the 
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cmae  of  action  in  some  material  pdnt  ariaea  within  that  ji 
and  the  Boperior  court  haa  not  concurrent  juriadiction  under  128th 
aeetion.  In  an  action  brought  in  this  court  on  a  tailor's  bill  for  len 
than  £20,  the  plaintiff  reaided  and  carried  on  his  buaineaa  within  the 
jurisdiction  of  Uie  county  court  of  C,  and  within  twenty  miles  of  the 
defendant ;  the  defendant  reaided  within  the  jurisdiction  of  the  county 
court  of  B.,  and  carried  on  his  business  within  that  of  W.  All  the 
work  was  done  at  the  plaintiff's  residence  ;  and  as  to  three  items  of 
the  demand,  the  order  waa  given  and  goods  delivered  at  the  red- 
dence  of  the  defendant ;  as  to  ten  others  the  orders  were  given  and 
the  goods  delivered  at  his  place  of  business ;  while  in  one  case  the 
order  was  given  and  the  goods  delivered  at  the  plaintiff's  residence ; 
the  plaintiff  having  recovered  the  amount  claimed :  held,  that  the 
aaperior  court  had  no  concurrent  jurisdiction  with  the  county  court 
under  the  128th  section  of  the  9  &  10  Vict.  c.  95,  and  consequently 
that  the  129th  section  operated  to  deprive  him  of  costs  (Wood  y« 
Perry,  13  Jur.  129). 

Clerks'  salaries. — ^We  are  informed  that  our  notice  as  to  derka* 
feea  in  the  county  courts  in  our  last  does  not  apply  to  the  junior 
clerks,  who  are  said  to  be  very  insufficiently  paid.  We  understand 
that  the  authorities  are  now  obtaining  returns  of  the  fees,  so  that  we 
may  ahortly  expect  some  regulation  for  fixed  salaries.  It  is  said, 
too,  to  be  in  contemplation  to  appoint  a  distinct  derk  for  each  court, 
and  to  abolish  the  assistant  clerkships. 


MISCELLANEA. 


Provmowd  directors.  —  Actions  against  provisional  committee- 
men are  likely  to  be  seriously  checked,  for  it  has  been  clearly  laid 
down  in  two  recent  cases,  that  an  action  for  money  had  and  received 
will  not  lie  by  a  railway  allottee  to  recover  deposits  from  provisional 
directors,  unless  it  appears  that  the  money  deposited  came  into  the 
hands  of  the  defendants,  or  that  they  exercised  some  control  over  it. 
This  rule  haa  been  distinctly  propounded  in  a  deliberate  judgment  in 
the  Queen's  Bench,  after  a  consideration  of  Walstabb  v.  Spottia- 
woode  (15  Mees.  and  W.  501)  and  Wontner  v.  Shairp  (4  Com. 
Bench  Itep.  404) ;  and  although  the  plaintiff,  in  the  first  instance, 
xeoovered  a  verdict,  a  non-suit  was  ultimately  directed  upon  this 
^ound  (Wataon  v.  Earl  Charlemont  and  others,  37  Leg.  Obs.  195)« 
Jn  the  more  recent  case  of  Gumey  v.  Ingestrie,  Nisi  Prius,  C.  B. 
Pollock  expressed  a  decided  opinion  in  conformitv  with  the  princinle 
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laid  down  in  the  above  judgment,  holding  that  the  action  for  money 
had  and  received  will  not  lie  nnleas  the  deposit  is  paid  to  the  accoimt 
of  the  defendant  personally,  or  it  can  be  shown  thirt  he  has  erercised 
some  control  over  the  dbposal  of  the  fand. 

Peer — Privilege  from  arrest. — A  peer  of  the  realm  imprisoned  oft 
writs  of  execution  is  entitled  to  be  discharged,  notwithstanding  he 
has  not  taken  his  seat,  nor  the  oaths  prescribed  (Mc  Cabe  v.  Lord 
Harley,  37  L.Obs.  195). 

"  Soup  system** — Prosecutions  at  Sessions — dmnsel-^Magistraies* 
Clerks. — The  appellation  "  Soap  System"  .bdongs  to  a  particular 
mode  in  which  the  administration  of  criminal  justice  at  Quarter 
Sessions  is  carried  on*     The  preparation  of  the  briefs  and  the  ma- 
nagement of  the  different  matters  connected  with  a  prosecution,  such 
as  procuring  additional  evidence,  taking  care  that  the  witnesses  are 
ready  when  called  upon,  the  payment  of  their  expenses,  &c.,  &c.,  n 
usually  entrusted  to  those  who  were  employed  in  the  original  inves- 
tigation, namely,  the  clerk  to  the  magistrates  before  whom  it  took 
place.     Common  sense  would  suppose  none  so  well  fitted  to  under- 
take it,  as  they  are  necessarily  better  acquainted  with  the  circling 
stances  of  each  particular  case  than  any  one  else  could  be.     But  id 
many  places,  from  mistaken  motives  of  economy,  a  different  course  is 
followed,  and  instead  of  the  clerks  of  the  respective  magistrates  h&tif^ 
allowed  to  prepare  the  briefs  and  manage  the  prosecutions,  a  person 
is  specially  appointed  by  the  magistrates  of  the  county  for  this  pitf* 
pose.      As  a  payment  for  his  trouble  he  is  allowed  a  certain  sum 
upon  each  prosecution,  ocmMdefaUy  leas  than  what  would  be  a 
sufficient  remuneration  *to  the  magistrates'  clerks,  the  smallness  of 
the  fee  being  abundaatiy  compensated  by  the  number  which  this 
monopoly  gives  him.      The  briefs  thus  prepared  are  distributed 
(professedly)  in  equal  portions,  oaa  by  one,  as  bills  of  indictment  are 
found  against  the  prisoners,  among  the  different  members  of  the 
bar,  who  attend  this  court,  and  this  mode  of  doing  business,  from 
the  similarity  it  bears  to  that  of  doling  out  basins  of  cheap  soup  to 
paupers,  or  else,  and  perhaps  with  gteater  probability,  from  the  cm* 
tom  which  formerly  existed,  of  handing  round  soup  at  dinner  as  a 
matter  of  course,  and  without  consulting  the  guests  ifriliether  or  not 
tiiey  wish  to  take  it,  has  received  the  name  of  the  "  soup  system*"* 
and  the  person  who  hands  round  the  brie&  is  called  the  taog 
distributor  (JO  Law  Mag.  N.  S.,p.  104). 

Raiiwofs — Non-KaMityfor  surgical  assistance  tv passenger. — After 
noticing  the  case  of  Cox  ▼.  Midland  Railway  Company  (13  Jur.  65) 
a  writer  in  the  "  Jurist,'*  (vol.  13,  pt.  2,  p.  64)  condudes '« Looktoy 
at  all  the  incidents  of  the  question,  the  nifety  of  the  public,  and  tili 
requirements  of  common  hamanity»*  we  tiibk  diat  Railway  Coos^ 
paniea  should  at  once  declare,  that  they  will  be  Hable  m  the  fint 
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ih8teiioe»  for  iB  expenses  retsotiably  incnrred,  on  behalf  of  penons 
wlio  hiTe  been  injared  on  their  line  of  railway,  bat  that  snch  liabiHty 
shall  be  no  admisston  of  then*  liability  for  the  acddent ;  and  that  if 
the  accident  has  occurred  through  the  party's  own  negligence  or 
wflMnen,  he  shall  reimburse  the  company  the  expenses.  If  such  a 
resolution  is  not  come  to  by  the  companies  tbemselTcs,  we  trust  that 
the  legislature  will  exert  its  compulsory  powers  for  this  object  (13 
Jut.  pt.  2,  p.  54). 

AppedU  im  crimuud  cases. — AH  the  while  that  objectinns  are  made 
to  appealing  on  matters  of  hid,  to  any  other  tribunal  than  a  jury, 
Aet^s.  in  reality*  such  an  appeal ;  for  what  else  is  the  application 
SAd  misericordiam  to  the  Crown  ?  It  is  in  form  a  prayer  for  pardon. 
It  Is,  in  reality,  an  appeal  to  the  Secretary  of  State  to  review  die 
fscts ;  for  tfie  law,  we  believe,  never  attempts  to  review ;  and  die 
Secretary  of  State  refer»  it  to  the  under  Secretary  of  State,  who  is, 
of  kde  years  atkast,  always  a  barrister.  So  that  there  is,  really,  an 
appeal  from  a  jury  to  one  single  minister,  not  a  lawyer,  who,  aiding 
hiB  inquiries  by  the  assistance  of  a  lawyer,  may  and  does  from  time  to 
time  decide  that  a  jury  has  incorrectly  founds  its  fticts*  How  similar 
fa  prindple,  yet  how  superior  in  practice,  would  be  an  appeal  to  a 
given  body  of  judges  on  matter  of  fact  as  well  as  of  law  (13  Jur.  pt, 
a,  p.  14). 

Cwtahgne  of  another  man's  private  eolleetion  of  pictures,  StC*'^ 
Pfimee  Albert  v.  j^fron^e.  — •  This  well-known  case  has  laised  many 
nice  questions,  which  will  doubtless  before  long  require  consideration 
In  courts  of  equity,  and  the  practical  application  of  which  may  be 
beset  with  difficulties.  '*  Put  the  case,  that  the  defendant  had  sworn 
distinctly  that  copies  of  the  etchings  had  been  shown  to  him  by  a 
person  of  such  station  as  to  make  it  probable  that  he  had  a  right  to 
diew  them,  and  with  distinct  liberty  to  make  a  catalogue  of  them  ; 
or  put  the  case,  that  the  plaintiff's  servant  had  left  the  etchings 
exposed  publidy  in  the  street,  so  that  any  stranger  passing  by  might 
see  them  and  make  a  catalogue  of  them ;  would  snch  a  state  of  things 
amount  to  a  dedication  to  the  public  suflScient  to  waive  the  right  of 
eoDcealment  of  the  author,  and  let  in  the  right  of  the  percipient  to 
use  his  senses,  and  acquire  knowledge  and  use  it.  These,  and  many 
other  questions  will  arise,  no  doubt,  in  cases  that  will  follow  the  case 
of  Prince  Albert  v.  Strange ;  and  in  the  mean  time,  all  that  can  be 
amd  is,  that  where  an  author  has  not  dedicated  his  works  to  the 
pttbBc,  any  otiier  nerson  will  be  restruned  fh>m  commnnicatine  to 
tile  public,  not  only  the  w«niE8  themselves,  but  the  effbct  of  uieir 
ekistence,  and  the  particular  designation  of  their  mode  of  existence 
(13  Jur.  pt.  2,  p.  49). 

Jle-odliitSfflMi  ^  atiwney  —  Inisrmediate  fraetke. — Where  an 
uttoraey  Mtet  nnquaKfiedy  that  1m  haa  not  piaetioed  since  tte  e«- 
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piimtioa  of  hia  last  certificate,  and  it  ia  proved  that  he  haa  practi^^d 
at  the  quarter  aeaaiona,  the  renewal  of  hia  certificate  will  be  rehiaed 
(Decided  at  jodge'a  chamber,  re  FothergiU,  37  Leg.  Oba.  300). 

Application  against  attorney . — It  ia  a  grievooiB  ^ing  to  obaenre  the 
number  of  applicationa  made  againat  attomeja  during  the  laat  term. 
There  were  not  only  two  caaea  by  the  Incorporated  Law  Society  to 
atrike  attomeya  off  the  roll,  and  aome  oppoaed  re-admiaaiona,  but 
two  othera  were  made  by  the  aggrieved  partiea  at  their  own  ezpenae 
(37  L.  Oba.  315).  The  "  Law  Timea,"  after  obaerving  that  many 
rulea  had  recently  been  moved  againat  attorneya  for  not  paying  over 
money  received  by  them  for  their  clienta,  or  for  not  properly  apply* 
ing  money  received  by  them  for  their  dienta,  or  for  not  pro- 
perly applying  money  received  from  dienta,  adviaea  the  attameya 
thua :— "  Never  keep  money  in  your  handa  bdongmg  to  your  dienta. 
Do  not  let  it  ao  much  aa  paaa  into  your  account,  beyond  an  entry  of 
the  fiust  of  ita  receipt  and  payment.  Within  twenty-four  houra  lUter 
you  have  received  it,  pay  it  to  the  owner"  Better  advice  cannot 
be  given. 

Certificate  duty, — In  connection  with  the  movement  for  taking  off 
the  certificate  duty  of  attomeya  it  ia  atated,  that  aeveral  hundred  attor- 
neya have  failed  to  pay  it  wiUiin  the  time  fixed  by  the  act,  namdy, 
the  16th  of  December  in  each  year.  In  the  laat  year  399  attomeya 
did  not  pay  it  until  the  following  year,  and  were  conaequently. 
ezduded  from  the  atamp  office  law  liat.  Of  theae,  116  paid  only 
within  the  laat  month  of  the  year;  and  191  having  neglected  for 
npwarda  of  a  year,  were  compelled  to  give  public  notice  to  renew 
their  certificatea  (37  L.  Oba.  308).  [Some  allowance  muat  be 
made  for  mere  negligence]* 

Lay  peers  voting  on  legal  questions,  —  Sir  Edward  Sugden  in  hia 
recent  work  on  "  The  Law  of  Property  aa  adminiatered   by  the 
Houae  of  Lorda,"  givea  an  introductory  chapter  "  on  the  Juriadic- 
tion  of  the  Houae  of  Lorda  in  Appeala  and  Writa  of  Error,"  in  which 
there   ia  a  notice  of  the  inatancea  in  which   the  lay  lorda  have 
voted  or  abatained  from  voting  in  appeala  (see  p.  4 — 31).     The 
caaea  in  which  lay  peera  have  attended  and  voted  on  law  qnea* 
tiona,  do  not  exceed  eight,  aome  of  them  caaea  of  fact,  or  involving. 
.  a  queation  of  public  right  and  importance.     Reeve  v.  Long  ( 1  Salk. 
.227),  waa  the  firat,  and  there  the  judgment  waa  reveraed,  againat 
.  the  opinion  of  all  the  judgea,  and  on  general  prindple  and  common 
aenae,  very  properly  reveraed — it  havmg  been  dedded  by  the  coart 
,  bdow,  that  in  the  caae  of  a  contingent  executory  liinitation,  a  poatha- 
moua  aon  deriving  under  a  will,  could  not  take,  where   the  par- 
ticular eatate  determined  before  he  came  into  esse* 
c     The  next  waa  that  of  Gary  v.  Bertie  (2  Vem.  333),  whick  waa 
an  appeal  from  the  Chancellor,  and  where  there  waa  a  limitation  over 
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lA  the  erent  of  the  lady  not  marrying  a  partieolar  indhidoal  witbin 
aKmited  time,  wluch  ahe  did  not  do.  The  partiea  interested  where 
both  of  high  birth,  and  a  pamphlet  was  written  against  the  Chan« 
eeBor,  by  Mr.  Bertie,  the  hosband  of  the  lady. 

The  third,  wAsbby  t.  White  (1  Balk  19),  was  a  very  proper  ease 
for  the  lay  lords  to  vote  npon.  The  judges  were  as  nearly  as  pos- 
nble  dmded,  the  question  being  whether  an  action  on  the  case 
would  lie  against  the  sheriff,  for  lefasing  the  Tote  of  a  burgess.  Tt 
was  held  in  the  court  below  it  would  not,  and  this  decision  was 


The  next  great  case  was  the  celebrated  Douglas  one,  where  the 
question  was  one  of  legitimacy,  purely  one  of  fieict,  and  on  which 
a  lay  lord  was  quite  competent  to  form  an  opinion. 

The  cases  of  Fitzgerald  ▼.  Fauconberge,  Alexander  v.  Montgomery, 
and  Hill  y.  St.  John,  were  legal  questions,  and  which  probably  had 
been  better  left  to  the  law  lords.  The  last  was  that  of  the  Bishop 
of  London  y.  Ffytche  (2  Bro.  P.  C.  211,  by  Tomlin),  where  the 
question  arose  as  to  the  illegality  of  a  general  resignation  bond. 
The  House  of  Lords,  contrary  to  the  settled  law,  and  to  the  opinion 
of  all  the  judges,  on  the  general  question,  held  such  a  bond  to  be 
illegal.  Tbey  were,  perhaps,  right  on  general  principle,  but  the 
better  course  would  haye  been,  to  have  legislated,  as  they  sub- 
sequently did,  upon  the  subject,  and  not  to  haye  run  counter  to  the 
nniyersal  opinion  of  the  judges. 

The  last  important  general  case  was  that  of  the  Queen  y.  O'Con- 
ndl,  and  in  that  case  the  lay  lords  did  not  yote. 


NOTES  OF  RECENT  LEADING  CASES, 


COMMON    LAW. 

ALTERATION  IN  DEEDS.  —  Contracts  not  under  seal. — It 
was  resolyed  in  Pigott's  case  (11  Coke's  Rep.  27a),  that  if  a  deed 
after  deliyery  is  altered  in  any  material  point,  whether  the  alteration 
be  made  by  the  party  holding  the  deed  or  seeking  to  enforce  it,  or 
by  a  stranger,  the  deed  thereby  becomes  yoid,  as  against  the  party 
fraudulently  intended  to  be  affected  by  the  alteration.  In  the  case 
of  Dayidson  y.  Cooper,  (11  Mees.  and  W.  799;  12LawJoum., 
N.  8.,  Ezch.  457  t  in  error,  13  Mees.  and  W.  342),  it  was  said  : 
"  There  is  no  doubt  but  that  in  the  case  of  a  deed  any  material  alter- 
ation,  whether  made  by  the  party  holding  it,  or  a  stranger,  renders 
the  instrument  altogether  yoid  from  the  time  when  such  alteration 


18  iroid.    This  wm  to  resolved  in  Figott's  qaae  (n^prit),  and  thoqgli 
it  was  contended  in  argument  that  the  rule  has  been  relaxed  in  modem 
times*  we  are  not  aware  of  an^  authority  for  such  a  propoution  whea 
the  altered  deed  is  relied  on  as  the  foundation  of  a  right  Bought  to 
be  enforced."     The  same  principles  apj^y  to  the  alteration  of  a 
written  agreement  or  contract  mi  under  seal.     This  has  been  so 
decided  in  several  cases,  and  particularly  in  a  late  case  in  which  the 
Court  of  Common  Pleas,  after  a  lengthened  argument,  held  that  a 
material  alteration  of  a  sold  note  by  the  buyer,  without  the  privity  of 
the  seller,  avoids  the  contract.     Aisp  that  an  alteration  in  a  material 
part  of  a  written  contract,  without  the  consent  of  both  parties,  ia  a 
material  alteration,  which  avoids  the  contract,  although  it  may  not 
have  altered  the  duty  of  the  party  sought  to  be  charged.     In  this 
case  the  plea  stated,  that  a  material  alteration  had  been  made  in  the 
contract  declared  on,  and  proceeded  to  specify  the  alterations  under 
a  yiddicet ;  and  at  the  trial,  a  different  alteration,  which  was  also 
material,  was  proved,  and  no  objection  was  taken  on  the  ground  of 
variance :  held,  that  the  plaintiff  could  not  take  advantage  of  the 
variance  in  showing  cause  against  a  rule  nisi  for  leave  to  enter  a  ver* 
diet  for  the  defendants.     Semhle,  that  it  was  not  necessary,  under 
such  a  plea,  to  prove  the  specific  alteration  alleged ;  and  that,  at  all 
events,  the  judge  could  have  amended  the  plea  at  the  trial,  (MuUett 
or  Mollett  v.  Wackerharth,  17  Law  Joum^  N.  S.,  C.  P.  47).     Mr. 
J.  Williams  observed :  "  The  doctrine  in  Pigott's  case  had  been 
extended  to  all  instruments  evidencing  contracts ;  and  the  effect  of 
the  decisions  is,  that  any  alteration  in  a  material  part  of  an  instra- 
ment  avoids  it.     In  this  case  I  think  that  the  introduction  of  the 
words  amounts  to  a  material  alteration  of  the  instrument,  and  the 
plea  is  therefore  substantially  proved."     Mr.  J.  Maule  observed.: 
*'  If  we  are  to  confine  the  ride  to  those  cases  only,  in  which  the 
alteration  may  vary  the  situation  of  parties,  in  reference  to  the  mat- 
ter immediately  in  suit  between  them,  we  shall  be  limiting  the  law 
as  established  by  Pigott's  case  and  subsequent  decisions." 

RESTRAINT  OF  T^ADEu—UnUmUed  in  point  of  time.—Wt 
have  previously  (ante,  p.  33)  in  treating  of  contracts  in  restraint  of 
trade,  observed  that  a  restraint  of  trade  is  good  in  respect  of  extent 
of  place  is  not  invalidated  merely  because  it  is  indefinite  as  to  titne* 
A  case  lately  reported  furnishes  us  with  a  precise  authority  for  this 
proposition.  In  the  case  aDuded  to  the  Court  of  Queen's  Bench 
held  that  an  agreement  to  give  up  a  house  and  g6od-will  of  a  business 
for  £7,  and  not  to  open  a  shop  in  the  same  line  of  business  witlun 
one  mile  of  the  said  house,  under  a  forfeiture  of  £20,  is  not  illegal, 
on  the  ground  that  the  restraint  of  trade  is  unlimited  in  point  of 
time,  and  may  continue  though  the  purchaser  ceases  to  cany  on  the 
business.     It  was  likewise  held  that  the  agreement  did  not  require  a 
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8liunp«  M  bdiig  for  a  sabject-matter  of  the  valae  of  £20.    Pember* 
ion  Y.  Vmiffim,  10  Q.  B.  Rep.  87. 

SUAREBEOKEBS^^-Usaae  of  Mkare^tMrUi—Me^sale  of  $crip 
not  taken  nf  ipr  principal — Money  paid.^ — ^There  have  been  lattedy 
11M117  cases  OD  the  righta  and  liabflities  of  persons  acting  as 
aharebrokers ;  in  which  qutstions  have  been  nused  as  to  their 
dealing  in  scrip  as  principals  and  not  as  agents,  and  as  to  their 
actual  principals  being  bound  by  the  customs  of  the  share-  market  of 
the  place  where  the  broker  transacts  business.  Tn  Bayliffe  v.  Butter- 
worth  (1  Exchq.  Rep.  525 ;  S.  C.  11  Jur.  1019),  the  Court  of 
Exchequer  held  that  an  action  for  money  paid  was  maintainable  by 
a  sharebroker  against  his  principal,  where  the  former  was  by  the 
Goatom  of  the  share-market  in  which  he  dealt,  obliged  to  make  good 
defidendes  occasioned  by  the  default  of  his  prindpa),  and  that  the 
latter  moat  be  considered  as  dealing  with  his  broker  according  to  the 
usage  of  the  market ;  and  that  a  contract  according  to  such  usage 
was  eqaiTslent  to  a  request  to  the  broker  to  pay  the  deficiency,  if 
the  prindpal  &i]ed  to  do  so  himself.  Hiis  case  has  been  followed 
by  the  Court  of  Queen*s  Bench  in  Pollock  v.  Subles,  12  Jur.  1043. 
lltere  it  was  dedded  that  a  party  who  employs  a  sharebroker  at 
a  particular  place,  to  transact  business  for  him  must  be  taken  as 
dealing  with  him  according  to  the  usage  of  the  share-market  at  that 
plaoe;  and  is  bound  by  it.  Plaintiff,  a  sharebroker  at  L.,  bought 
for  defendant,  by  lus  direction^  ten  railway-shares,  to  be  paid  for  on 
delivery  oi  scrip.  Defendant  not  bdng  ready  to  pay  when  the  scrip 
was  delivered  to  plaintiff,  the  vendor  demanded  the  money  or  the 
scrip  of  plaintiff,  who  dehvered  the  scrip  back,  which  had  fallen  in 
price ;  and,  according  to  the  custom  of  the  Stock  Exchange  at  L., 
the  vendor  sold  the  shares  for  tiie  then  market  price,  and  called 
vpoD  plaintiff  to  pay  the  difference,  which  he  did,  according  to  the 
uasge  :  held,  that  plaintiff  might  recover  money  so  paid,  in  an  action 
for  money  paid  to  the  use  of  defendant. 

SETTLEMENT. — Voluntary,  void  against  creditors* — Most  o 
our  readers  are  aware  that  by  13  Eliz.  c.  5,  voluntary  conveyancqs 
by  persons  indebted  at  the  time  are  void  as  against  the  party's 
creditors.  In  Townsend  v.  Windham,  Lord  Hardwicke  said  :  "  I 
know  no  case  on  the  1 8th  of  Eliz.  where  a  man  indebted  at  the 
time  makes  a  mere  voluntary  conveyance  to  a  child  without  con« 
sideration  and  dies  indebted,  but  that  it  shall  be  considered  as  part 
of  his  estate  for  the  benefit  of  his  creditors,"  So  the  Vice-Chan- 
oellor  of  England  has  lately  held  that  where  a  testator  had  assigned 
a  policy  of  assunnce  for  the  benefit  of  a  female  with  whom  he  was 
cohabiting*  the  testator  being  largely  indebted  at  the  time  of  makmg 
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the  asngnment,  sach  Toluntary  assignmeot  was  Toid  agunst  hia 
erediton.     Skarffy.  8ouUnf,  18  Law  Joum.,  N.  S.,  Cbanc.  8. 

SPECIFIC  PERFORMANCE.— Sa2e— La/we  of  tme—LaehM 
'^Potsesnam  of  property, — ^A  contract  for  the  Bale  of  the  ireodor^t 
intereat  in  the  manor  under  a  lease  for  lives,  waa  made  on  the  16th 
of  October,  1840.  Objections  were  taken  to  the  title,  and  a  corres- 
pondence between  the  solicitors  of  the  vendor  and  purchaser  took 
place,  and  continued  until  20th  of  August,  1841,  when  the  purchaser 
gave  notice  to  the  vendor  that  the  title  being  defective,  he  resdnded 
tfie  contract.  The  correspondence  with  reference  to  the  title  still 
proceeded  (the  purchaser's  solicitor  claiming  his  right  to  insist  upon 
the  notice,  but  giving  the  vendors  two  months  more  to  complete  the 
title)  until  the  17th  of  January,  1842,  when  the  purchaser  intimated 
that  he  should  fall  back  to  his  position  under  the  rescinded  contract. 
The  bill  was  filed  on  the  30th  of  August,  1843  :  held,  that  the  inter- 
val between  the  20th  of  August,  1841,  and  the  17th  of  January, 
1842,  ought  not  to  be  regarded  in  the  question  of  laches,  but  that 
the  delay,  after  the  17th  of  January,  1842,  before  the  bill  was  filed, 
precluded  the  vendor  from  sustaining  his  suit  for  specific  perform* 
anoe.  The  fact  that  the  purchaser  allowed  the  deposit  to  remain 
in  the  possession  of  the  vendor  from  the  time  he  (the  purchaser) 
declared  the  contract  to  be  rescinded,  until  shortly  before  the  biR 
was  filed,  when  he  brought  his  action  to  recover  it,  d^d  not  affect  the 
question  of  laches.  The  tendency  of  the  court  in  modem  cases  has 
been  to  restrict  the  exercise  of  its  jurisc^ction  in  enforcing  specific 
performance  of  contracts  to  those  cases  in  which  the  plaintiff  has 
been  prompt  in  seeking  his  equitable  remedy.  The  purchaser  being 
in  possession  of  part  of  the  property  under  the  arrangement,  and 
being  advised  to  rescind  the  contract,  and  assert  his  paramount  title 
to  the  property,  was  not  bound  to  g^ve  up  the  possession  before  he 
could  assert  such  paramount  title  by  making  a  formal  entry  on  the 
property  (Taylor  v.  Brown,  2  Beav.  1 80 ;  IQng  v.  Wilson,  6  Beav. 
124 ;  Walker  v.  Jefferies,  1  Hare,  341 ;  Watson  v.  Reid,  1  Rosa, 
and  Myl.  236).  Southcomb  v.  Bishop  of  Exeter,  6  Hare,  253 ;  S.  C. 
16  Law  Journs,  N.  S.,  Chanc.  378.  V.  C.  Wigram  said:  "  The 
fourth  question  is  this — sappose  that  a  good  title  had  not  been 
ahown  on  the  17th  of  January,  1842,  the  question  then  would  be 
whether  I  could  then  have  disposed  of  the  case.  Counsel  has 
argued  that  if  a  good  title  had  in  fiact  been  shown  on  that  day,  the 
bishop  has  been  in  the  wrong  ever  since  that  day,  and  the  court 
ought  not  to  dismiss  the  bill ;  and  that  that  fact  ought  to  be  ascer- 
tained. The  question  on  that  will  be  whether  I  am  now  to  refer  it 
to  the  Master  to  inquire  whether  a  good  title  had  been  shown  on  the 
1 7th  of  January.  It  appears  to  me  I  ought  not ;  I  am  not  bound 
to  accede  to  that  argument.     I  think  that  the  mere  statement  by 
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the  party  that  he  has  made  a  good  title  is  not  enoagfa.  I  thoaghl 
myaelf  bound  to  atteod  to  the  argiimeat  on  the  title,  as  for  as  was 
neeessary  to  satisfy  myself  that  the  bishop  was  not  liable ;  and  being 
wdl  satisfied  of  that,  and,  to  say  the  least,  being  satisfied  also  that 
the  vendor  would  have  great  difficolty  in  persoading  a  court  of  equity 
to  oompel  a  purchaser  to  accept  such  a  title,  I  think  the  case  I  have 
before  mentioned  applies.  I  think  it  is  not  enough  for  the  vendor 
to  aay,  '  I  insist  you  are  bound,  and  I  win  enforce  it  by  a  bilL'  If 
afterwards  he  files  a  bill  he  cannot  by  that  threat  put  himself  in  a 
better  position  than  if  he  had  acquiesced," 

BAMKRUFTOT. 

ACT  OF  BANKRUPTCY.— 2)0c/bro/MMi  of  Intoivemy.—Vnder 
the  6  &  6  Vict.  c.  122,  s.  22,  the  filing  of  a  declaration  of  insol- 
Teney  is  of  itself  a  complete  act  of  bankruptcy,  without  being 
followed  by  an  advertisement  of  the  same  in  the  Gazette  under  the 
6  Geo,  4,  c.  16,  s.  6.  Foileit  ▼.  Hoppe,  17  Law  Joum.,  N.  S., 
C.  P-  76. 

Smmmomng  trader  —  Signing  admtitios.  —  By  sect.  1 1  of  5  &  6 
Yid.  c.  1 10,  a  creditor  of  a  trader  liable  to  the  bankrupt  laws  may 
file  an  affidaTit  of  his  debt,  and  of  his  having  deliyered  to  him  par- 
ticolars  of  his  demand,  and  a  notice  requiring  payment,  whereupon  a 
■mnmona  may  be  issued  for  a  trader's  appearance  before  a  commis- 
sioner of  bankrupts.     By  sect.  12,  the  debtor  is  to  state  whether  or 
not  he  admits  the  demand,  and  if  so,  such  admisnon  is  to  be  signed 
by  him.     Then,  by  sect.  19,  if  he  do  not  within  fourteen  days  there- 
after pay,  or  offer  to  pay  the  creditor,  or  secure  or  compound  for  the 
stole,  he  shall  be  deemed  to  have  committed  an  act  of  bankruptcy 
on  the  I5th  day  after  the  filing  of  such  admission.   Sect.  20  has  the 
same  provisions  in  the  case  of  an  admission  of  part  of  the  demand, 
with  the  addition,  that  as  to  the  part  not  admitted,  if  the  debtor  do 
not  pay,  secure,  &c.  same,  or  enter  into  a  bond,  with  two  sureties, 
to  pay  such  sum  as  may  be  recovered  in  an  action,  he  shall  be 
deemed  to  have  committed  an  act  of  bankruptcy.     In  a  late  case 
it  was  held,  tiiat  if  a  trader,  summoned  by  his  creditor  under  sect. 
II,  and  being  indebted  to  him  in  £149  48.  signs  an  admission  that 
he  is  indebted  to  such  creditor  in  £149,  and,  therefore,  has  nothing 
to  show  that  the  4s.  was  intentionally  omitted,  such  trader  does  not 
commit  an   act  of  bankruptcy  if  he  omits   to  perform  anything 
required  by  s.  13  (which  applies  to  a  debtor  not  attending  the  sum- 
mons, or  attending  and  not  admitting  the  demand,  or  deposing  to  a 
good  defence,  and  not  paying,  securing  or  compounding  for  such 
demand  within  fourteen  days,)  or  by  sect.  15  from  parties  refusing 
to  admit  debts  on  summons,  or  admitting  them  in  part  (Fennell  v. 
Rhodes.  9  Q.  B.  Rep.  213).     In  the  same  case  it  was  held,  that  if 
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tiie  trader  haviag,  on  smmfiont,  given  «o  admiasion  according  to 
the  5  &  6  Vict.  c.  122,  a|;ree  with  a  creditor  to  depoait  biUs  with 
him  as  a  aecurity,  and  submit  to  the  judge's  order  for  the  payment 
of  the  debt  by  inatalmeats  with  auch  terma  as  the  creditor  is  satis^ 
fied,  ao  act  of  bankmptcy  is  committed,  though  more  than  foorteen 
days  elaipae  between  the  filing  of  the  admisuon  and  the  day  ap- 
pointed for  fdfilling  the  stipulated  terms,  provided  the  agreement 
Itself  be  made  within  the  fourteen  days ;  for  in  such  case,  the  trader 
lias  compomided  for  the  demand  in  due  time,  to  the  satisfaction  of 
the  creditor,  within  the  meaning  of  the  14th  section  of  the  act.  This 
case  is  also  reported  in  15  Law  Journ.,  N.  S.,  Q.  B.  52,  and  10 
Jur.  825. 

CaiHTNAt   LAW. 

LARCENY. — Bdlmmi,  detemUnatim  rf.  —  A.  having  become  a 
bailee  of  B.'s  asare,  took  her  to  a  livery  stable,  and  paid  B.  a  bslanoe 
dae  to  him.  alter  deducting  certain  expenses,  and  B.  ordered  the 
stable-keeper  not  to  let  A.  have  the  mare  again ;  and  on  A.  asking 
to  be  allowed  to  ride  the  mare  to  a  oertain  place,  twice  told  him 
never  to  put  a  finger  near  her  mare.  A.  made  no  claim  of  lien  or 
property  in  the  mars,  but  at  a  later  period  of  the  same  day  obtained 
her,  by  a  false  story,  from  the  ostler  at  the  livery  etables,  and  sold 
Jber :  held,  by  the  judges  on  a  case  reserved*  that  there  was  evidence 
to  go  to  the  jury,  that  after  the  bailment  was  ended,  a  chaxige  of 
possession  had  tid^en  place,  after  she  had  been  left  at  the  atables.  and 
that  the  stable  keeper  had  become  B,'s  agent ;  and  that  A.  was 
d^tly  convicted  of  kuroeay.  Ke§.  v.  iSAkt  (18  Law  Journ.,  N.  &, 
M.  C,  50).  Ttt  Parke,  B. ;  "  I  do  not  enter  into  what  was  done 
before  the  mare  was  put  into  the  stables,  and  I  suppose  it  to  have 
been  put  there  by  the  prisoner.  It  is  quite  dear  that  the  bailment 
was  sabaeqnently  determined  by  the  prosecutor,  with  the  full  oon- 
•ent  of  the  prisoner.  The  effect  of  that  was  to  make  the  livery  stable 
Joeeper's  possession  the  same  as  if  the  mare  had  been  originally  bailed 
to  him  by  the  prosecutor.  That  being  ao,  the  prisoner  went  with 
a  Islse  story  and  got  the  mare." 

CONVXTANCINO'. 


ANNUITY. —22tf9icwi<etf  of  memoriai—Con9ideraiion.  —  Tke 
M  Geo,  3,  c.  141  enacts,  that  within  thirty  days  after  the  execution 
of  every  bond,  ficc,  whereby  any  annuity  or  rent*charge  is  granted 
for  one  or  more  life  or  lives,  or  for  any  term  of  years,  or  greater 
"estate  determinable  on  one  or  more  life  or  lives,  a  memorial  thereof 
«luiU  be  enrolled  in  Chancery,  which  amongst  other  particulars  moat 
specify  the  pecuniary  consideration  for  granting  the  same,  and  the 
anaiial  sum  to  be  paid.    Where  the  memorial  does  not  set  fofth 
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wftb  precWoD  the  form  b  which  the  consideration  is  paid,  it  is 
▼old  (Lewis  ▼.  Hooper,  4  Nev.  and  Man.  318;  8.  GL  2  Adol.  and 
Eilifl,  135;  see  88  to  the  proper  description,  Morris  v.  Jones,  2 
Bam.  and  Ores.  232  •  Falrcloth  ▼•  Gomey,  2  Moo.  and  8c.  822 ;  8, 
C.  9  Bing.  456 ;  1  Dowl.  724 ;  Wood  ▼,  Perrott,  5  Moore,  63).  In 
a  recent  case,  V.  C.  Wigram  held  that  the  enrolled  memorial  of  an 
annaitj  deed  mast  state  the  amount  of  consideration  paid  for  the 
annnitr,  and'  whether  paid  in  cash  or  notes,  &c. ;  hot  it  need  not  go 
on  to  state  that  part  of  such  consideration  was  applied  in  paying  off 
a  prior  annuity  or  other  charge.  Moody  v.  Hebberdt  (17  Jmw  Joaru.« 
N.  S.  Chanc.  381 ;  8.  C.  12  Jar.  495).  The  Vice. Chancellor  after 
ffistinguishing  the  case  of  Dake  of  Bolton  v.  Williams  (4  Bro.  C.  C. 
97  ;  8.  C.  2  Yes.,  Jan.  138),  as  decided  on  an  old  statute  which 
required  that  the  memorial  should  show,  not  only  how  the  money 
was  paid,  hut  to  whom,  whereas  the  53  Geo.  3,  c.  141,  did  not 
require  this,  proceeded :  "  I  entirely  adopt  Sir  Edward  Sugden's 
observation  on  the  statute  (3  Vendors,  App.  4)  that  the  party  having 
tnxly  stated  upon  the  memorial  how  much  of  the  consideration  was 
paid  in  notes  and  how  mach  in  cash,  has  done  all  that  the  act 
requires;  aod  that  he  is  not  hound  to  go  on  and  state  that  the 
money  advanced  by  him  was  applied  to  extinguish  a  prior  annuity." 

DEVISS. —  Fee  simple — Legal  and  equitable  estates.'— 'A  testator 
devised  and  bequeathed  his  real  and  personal  estate  to  his  wife  and 
three  other  persons,  and  their  heirs,  executors,  &c.,  for  ever,  upon 
trust  for  his  wife  to  receive  the  rents  for  life ;  and  after  her  decease, 
upon  trust  "  to  pay  and  divide  the  rents  among  his  children  as  they 
attained  twenty- one,  and,  after  their  decease  to  pay  the  principal  of 
their  respective  shares  unto  their  legal  representatives,  their  ex- 
ecutors, administrators  and  assigns.  He  gave  power  to  the  trustees 
to  sell,  with  power  of  maintenance  out  of  the  rents,  and  advance- 
ment out  of  the  principal  of  their  share ;  and  in  case  any  of  his 
fireehold  estates  should  not  be  sold  by  his  said  trustees,  then,  from 
and  after  the  decease  of  his  said  children,  he  devised  the  same  unto 
their  respective  heirs  and  assigns  as  tenaits  in  common.  And  he 
directed  that  the  receipts  and  conveyances  of  his  said  trustees  to  any 
purchasers  of  any  part  of  his  estate  and  effects  should  be  good  dis- 
charges and  assurances.  Held,  that  the  trustees  took  the  legal  fee, 
and  that  the  children  were  entitled  to  equitable  estates  for  life,  with 
equitable  remainders  to  their  heirs,  which,  united,  gave  tbem 
equitable  estates  in  fee  simple.     Reynellv,  Reynell,  10  Beav.  21. 

Estate  for  life  or  in  tail.  —  In  Gretton  v.  Howard  (1  Meriv, 
448),  there  was  a  devise  to  testator's  wife,  and  after  her  decease  to 
the  heirs  of  her  body,  share  and  share  alike ;  and  in  default  of  issue, 
to  be  lawfully  begotten  by  him,  to  be  at  her  own  disposal.  A.  died 
leaving  six  children  by  his  sdd  wife.    It  was  held  that  the  wife  took 
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an  estate  for  life  only ;  and  that  each  of  the  mx  children  took  aa 
estate  in  fee  simple  in  remainder,  expectant  on  the  determination  of 
the  mother's  life  estate,  in  one  sixth  part,  as  tenants  in  common. 
This  decision  was  not  considered  a  satisfactory  qne  (see  Jarmao  on 
Wills,  96),  and  the  following  case  oyer-roles  it.  In  this  last  case 
there  was  a  devise  and  heqnest  of  residaary  real  and  personal  estate 
to  the  testator's  son,  and  the  heirs  of  his  body  for  ever,  and  in  case 
the  son  should  die  without  children,  the  whole  to  be  divided  amongst 
the  testator's  surviving  grandchildren,  share  and  share  alike.  The 
son  takes  an  estate  tail  in  the  freehold  part  of  the  property.  Abram  y. 
Ward,  (6  Hare,  165).  Wigram,  V.  C.  observed, "that  the  devise  to 
the  son  and  heirs  of  his  body,  supposing  there  was  nothing  in  the 
will  to  control  those  words,  clearly  gave  him  an  estate  taiL  But  it 
was  argued  that  :he  words  "  heirs  of  his  body,"  must,  with  reference 
to  the  subsequent  words,  be  read  as  "  children."  If  that  were  all 
the  court  had  to  do,  the  case  would  not  be  altered,  for  it  would  stand 
thus : — a  devise  to  the  son  and  his  children  for  ever,  and  if  he  die 
without  children,  then  over.  In  that  case  the  gift  would  be  an  estate 
tail.  It  was  further  argued  that  the  court  must  modify  the  will,  and 
reduce  the  estate  of  the  son  to  an  estate  for  life,  with  remainder  to 
his  children.  Is  there  any  ground  for  so  reducing  his  estate  ?  In 
all  the  cases  cited  except  Ghretton  v.  Hayward,  there  was  an  express 
estate  for  life,  remainder  over,  apd  the  court  held  in  those  cases  that 
the  superadded  words  were  words  of  purchase.  As  no  express  estate 
for  life  is  given,  there  is  no  reason  for  cutting  down  the  son's  estate 
to  one  for  life  only." 

Issue — Estate /or  life — Estate  tail  by  implication, — A.  being 
seised  in  fee,  devised  one  moiety  of  his  estate  to  his  sister  M.  for 
life,  remainder  to  her  first  and  other  sons  in  tail  male,  and  for  want 
of  such  issue,  remainder  to  her  issue  female,  and  the  heirs  of  their 
body,  with  power  to  M.  to  charge  £1000  for  younger  children,  and 
for  want  of  such  issue,  remainder  to  his  sister  I.  for  life,  with  pre- 
cisely similar  remainders  to  her  issue.  The  other  moiety  was  limited 
to  I.  for  her  life  and  to  her  issue,  and  then  to  M.  and  her  issue,  in 
precisely  the  same  way  as  the  first  moiety ;  and  for  want  of  issue  of 
M.  and  I.  the  whole  to  L.  for  life,  with  remainders  over.  By  codicil 
reciting  the  marriage  of  M.  and  D.  he  devised  one  moiety  to  M.  for 
life,  remainder  to  the  issue  of  M.  successively,  and  the  heirs  of  their 
bodies,  "  as  in  said  will  limited,  and  for  default  of  such  issue  toD. 
for  life  with  remainders  over^  as  in  said  will  limited."  The  codidl 
contained  the  follo?nng  clause  :  "  J  ratify  my  will  with  respect  of 
my  real  estate  in  every  particular  not  hereby  altered;  the  only 
alteration  T  intend  hereby  is,  that  if  my  sister  Margaret  should  die 
without  issue,  or  fiuling  issue,  that  the  said  D.,  her  husband,  or  any 
husband  she  may  have,  should  hold  a  moiety  of  dy  estate  during  hia 
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life."    M.  after  the  death  of  D.  aofTered  areeovery  to  the  uae  of  her- 
idf,  her  hors  and  aaaigna  for  ever : — ^Held,  that  under  the  limita- 
tiona  in  the  mH,  M.  took  only  an  eatate  for  her  life,  and  that  she  did 
not  take  an  eatate  tail  female,  after  the  estate  in  tail  to  her  first  and 
o&er  sons.     Held.  also,  that  from  the  words,  "  in  default  of  such 
iflsne  to  C,"  &c.»  in  the  codicil,  there  was  no  ground  for  implying  an 
estate  tail  in  M.,  the  word  "  such''  being  referential  to  the  devise  in 
the  win  of  her  sons  in  tail  male,  and  her  daughters  in  tail  general. 
Held,  also,  that  the  devise  in  the  codicil  to  D.,  or  any  future  husband 
cf  M.  should  die  without  issue,  or  felling  issue,  was  to  take  effect  on 
the  determinations  in  the  express  limitations  in  the  will  to  M/s  first 
and  other  sons  in  tail  male,  and  to  her  daughters  in  tail  general,  and 
not  on  a  general  feilure  of  M/s  issue,  and  that,  therefore,  M.  did 
not  take  an  estate  tail  by  implication.     Hamilton  t.  West  (10  Irish 
Equity  Rep.  75)»     It  was  argued  in  the  first  place  that  M.  took  an 
estate  in  tail  female,  under  the  limitations  in  the  will  in  remunder 
after  the  eatate  in  tail  male  to  her  first  and  other  sons.     And  it  was 
contended,  says  the  Master  of  the  Rolls  in  his  judgment, "  that  if  an 
estate  be  devised  to  A.  for  life,  with  remainder  to  his  issue  male,  A. 
will  take  an  estate  in  tail  male  :  so,  if  an  estate  be  devised  to  A.  and 
his  J9sne  female,  he  will  take  an  estate  in  tad  female.     If  in  the  for- 
mer case  words  of  limitation  are  superadded,  A.  will  still  take  an 
eatate  tail.     Thus  in  Roe  v.  Grew  (2  Wil.  322),  where  an  estate 
was  devised  to  G.  for  life,  remaindertto  the  male  issue  of  his  body, 
and  the  henv  male  of  the  body  of  such  issue  male,  it  was  decided 
that  G.  took  an  estate  tail ;  and  in  Hodgson  v.  Merest  (9  Price, 
555),  where  the  devise  was  to  A.  for  life,  remainder  to  his  issue  and 
to  the  heirs  of  the  bodies  of  the  issue,  it  was  decided  that  A.  took  an 
estate  tail ;  and  it  has  been  argued  that  if  the  words  of  limitation 
si^radded  to  a  devise  to  A.  and  his  issue  male  are  to  be  rejected, 
and  that  A.  will,  notwithstanding,  take  an  estate  in  tail  male ;   so  in 
thiB  case  of  a  devise  to  M.  for  life,  remainder  to  her  issue  female, 
and  die  heirs  of  their  bodies,  the  superadded  words  of  limitation 
should  be  rejected,  and  in  such  case  M.  took  an  estate  in  tail  male. 
I  think  tluB  argument  not  well  founded."     His  honour  then  cited 
Feame's  Rem.  p.  183,  and  Jarman  on  Wills,  vol.  ii.  p.  276,  where 
it  xa  observed,  "  If  the  superadded  words  of  limitation  operate  to 
change  the  course  of  descent,  they  will  convert  the  words  on  which 
they  are  engrafted  into  words  of  purchase,  as  in  the  case  of  a  devise 
to  a  man  for  life,  remainder  to  his  heirs  and  the  heirs  female  of  their 
bodies :  and  the  same  principle  of  course  would  apply  where  a  limi* 
tation  to  the  heirs  male  of  the  body  is  annexed  to  a  limitation  to  the 
heirs  female,  and  vice  versa,  but  the  books  contain  no  such  case,  and 
the  doctrine  rests  entirely  on  the  position  argued  by  Anderson  in 
Shelley's  case,  which,  however,  has  been  since  much  cited  and  re- 
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eogDued/'  The  Master  of  the  Rolls  ^aid  : — "  I  am  therefore  of 
opmioQ  that,  under  the  limitation,  M.  took  an  estate  for  life,  wiUi 
remainder  to  her  first  and  other  sons  in  tail  male,  with  remainder  to 
her  daughters  in  tail  general,  with  remainder  to  J.  for  life,  witii 
remunder  to  her  first  and  other  sons  in  tail  male,  with  remainder  to 
her  daughters  in  tail  general ;  and  all  the  limitations  previous  to 
the  limitations  to  the  daughters  of  J.  in  tail  general  having  fuled, 
the  plaintiff  would  be  clearly  entitled,  under  t]ie  limitations,  to  the 
moiety  of  the  lands  in  defendant's  possession/*  As  to  the  devise  in 
the  codicil  to  D.  or  any  future  husband,  the  Master  of  the  RoHs 
said :  "  I  have  already  shown  that  the  first  devise  by  the  codicil  to 
D.,  the  then  husband  of  M.  was  to  take  effect  in  defeiulc  of  tiicA  issue, 
t.  e.,  referring  to  the  devise  to  the  sons  in  tail  male,  and  to  the 
daughters  in  tail  general ;  and  that  this  express  devise  to  him  being 
on  the  failure  of  the  issue  previously  mentioned,  there  is  no  groand 
for  implying  an  estate  tail  in  Margaret.  The  subsequent  language, 
according  to  the  defendant's  argument,  would  have  the  effect  of 
giving  to  D.,  by  the  last  clause  in  the  codicil,  an  estate  for  lifo  after 
a  general  failure  of  issue  of  Margaret,  where  the  provision,  a  few 
lines  before,  was  upon  failure  of  the  express  limitations  to  the  sons 
in  tail  male,  and  the  daughters  in  tail  generaL  This  would  be  a 
most  unreasonable  construction  to  put  upon  the  codicil."  Hn 
Honour  then  fully  noticed  Graves  v.  Hicks  (5  Adol.  and  EUis,  38 ; 
S.  a  11  Sim.  548);  Blackbom  v.  Edgdy  (I  P.  Will.  606); 
Morse  v.  Lord  Ormonde  (1  Russell,  404),  and  Ellicombe  v.  Gom- 
pertz  (3  Myl.  and  Cr.  151,  154).  and  proceeded:  "Mr.  Jarman 
(2  WiDs,  398),  submits  several  deductions  as  deducible  f^om  the 
cases.  The  second  proposition  is  this  :  that  the  words,  "  m  defamU 
qf  issue,  or  expressions  of  a  similar  import,  following  a  devise  to  all 
the  sons  successively  in  tail  male,  and  daughters  concurrently  in  tafl 
general,  are  to  be  considered  such  issue,  even  in  the  case  of  an 
executory  trust."  If  this  proposition  is  correctly  laid  down  as  the 
result  of  the  cases,  it  decides  the  present  case  in  favour  of  the  plaiii« 
tiff.  I  am,  however,  disposed  to  think  that  the  proposition  is  too 
broadly  stated  by  Mr.  Jarman.  The  true  principle  upon  whidi 
cases  of  this  kind  should  be  decided  is  laid  down  by  Lord  Gotten- 
ham  in  Ellicombe  v.  Gompertz  (supra)/* 

HUSBAND  AND  WIFE.  —  Separate  estate— Dispensing  with 
husband's  concurrence  in  conveyance. — ^The  court  refused,  in  1847,  to 
expense  with  the  concurrence  of  a  husband,  under  the  3  &  4  Will. 
4,  c.  74,  s,  91,  upon  an  afEdavit  merely  stating  that  he  entered  a 
government  steamer  in  January,  1 844,  and  that  the  last  the  wife  had 
heard  of  him  was,  that  in  January,  1845,  he  was  on  board  another 
government  steamer  at  New  Zealand,  and  that  she  believed  it  was 
his  intention  never  to  return.     JSx  parte  GUmore,  3  C.  B.  967. 
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CkKVCsanta  or  bonds  for  rtsigoatiiNi  of  beoeilecs  are,  or  formerij 
wcie,  eitber  geaer^  or  speckL  A  general  coveuMtt  or  condition  of 
a  gener^  rragMtion  bond  is  that  the  inconbent  vhnW  reoign  opoii 
reqacflt ;  wfailat  tbe  wponl  eoTenaot  or  the  coadition  of  a  special  re* 
sigaailton  bond  ia  that  tbe  iacunbenl  sbaU  resign  in  favoor  of  a  certaiB 
penoii,  fir  of  oae  out  of  aevcral  persoBs,  when  that  person  shall  be 
cafaUe  of  beiog  preRsted  to  the  benefice. 

TheciuQstioa  whctiier  a  rcaigiiatioa  bond  be  good  or  illegal  depends 
upon  dhk :  does  it  eonupdj'  seenre  a  benefit  to  ^e  patron  ;  in  other 
woffds,  waa  il  a  benefit  gitta  to  the  patron  as  the  price  of  the  presen* 
tatioa  ?     11  so,  then  cleazfy  the  bond  is  illegal. 

The  tcndenej  ol  the  early  cases  was  to  support  the  ▼alidity  of  both 
genend  and  speeial  bondn  of  resigeatioQ.  Tboa  Ryder,  C.  J.,  in 
Healustt  r.  Grej  (3  Barn's  EceL  Law.  623)  says  :  "  As  to  the  point 
whether  a  general  bond  ol  resignation  is  good,  we  are  all  of  opinion 
it  is."  So  in  the  case  of  Peekr  r.  Cariisle  (Stra.  2'J7),  in  an  action 
of  d^it  apon  a  bond  conditioned  to  vesigD  a  benefice,  the  Court  of 
King's  Bendi  refoaed  to  let  the  defendant's  counsel  argue  tbe  validity 
of  aoeh  bonds,  "  they  hamg  been  so  often  established  even  in  a  oeort 
of  equity/'  And  even  after  general  bonds  were  decided  to  be  illegal, 
it  waa  conaidered  that  special  boads  of  res%natioo  were  valid. 

Geaera/  boad  of  rtii^aHtm  imooHd. — The  case  deciding  upon  the 
illegality  of  a  genend  bond  of  resignation  was  that  known  as  Ffytche's 
case*  or  the  Bishop  ol  London  v.  Ffytdie  (reported  in  Cunningham's 
Law  ci  Sinony  and  in  3  Burn's  Bed.  Law,  625,  last  edit.).     It  ap- 
peared that  in  17^0^  the  rectory  of  the  parish  church  of  Woodham 
Walter  in  Eaaex,  in  the  diocese  of  London,  beoomiag  vacant,  Mr. 
Ffytche  presented  Ins  derk,  J*  Eyre,  to  the  bishop  for  institation. 
The  bishop  being  informed  that  J.  Eyre  had  given  1^  patron  a  bead 
in  a  large  penaky  to  resign  the  sasd  rectory  at  any  time  upon  reqoest, 
and  the  said  Eyre  acknowledging  that  he  bad  given  such  bond,  the 
biahop  lefnaed  to  institate  htm  to  the  living ;  whereupon  Ffytche 
brought  a  qoare  impcdit  agasnst  the  bishofi  in  the  Court  of  Common 
FIeaa»  and  ablaiued  jndgmenit  against  tmn.     Upon  which  the  bishop 
apipeded  to  the  Queen's  Bench,  and  that  court  dso  gave  jndgment  in 
affirmance  of  tbe  judgment  of  the  Coart  oi  Comnson  Pleas.    Upon  this 
the  bishop  appealed  t»  the  House  of  Lords,  where  the  substantial  qnea* 
tion  pat  to  ^  jndgea  was  this :  whether  an  agreement  made  between 
an  ineumbant  and  patronr  whereby  the  iaeombeat  nndertakes  to  avoid 
thnhwrias  atAamgnastol  the  patron,. be  not  an  agreement  fiMr  n 
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benefit  to  the  said  patron  within  the  stat.  of  31  EUiz.  c^  6«  so  as  by 
reason  of  sncfa  agreement  such  presentation  shall  be  void  ?  It  was 
decided  by  a  majority  of  the  lordsrbnt  in  opposition  to  the  opinion 
of  the  majority  of  the  judges,  that  general  bonds  of  resignation  wera 
illegal.  One  gronnd  nrged  by  Lord  Thurlow  was  public  policy.  The 
determination  was  that  general  bonds  of  resignation  hefort  preseniQ" 
tion  produce  a  benefit  to  the  patron,  which,  therefore,  constituted  the 
transaction  a  simoniacal  one  within  the  31  EUiz.  c.  6  (see  ante,  p.  57)« 
The  only  judge  who  gave  a  decided  opinion  against  the  legality  of  the 
bond  was  B.  £yre,  who  said  :  "  The  statute  of  £liz.  c.  B,  was  made 
to  enforce  a  very  clear  rule  in  the  ecclesiastical  law,  that  presentations 
ought  to  be  spontaneous.  The  words  of  the  statute  are,  'reward, 
gift,  profit,  or  benefit.'  Is  the  possession  of  a  resignation  bond  a 
profit  or  benefit  to  a  patron  ?  In  every  article  in  which  the  patron- 
age  IB  valuable  it  is  marketable,  and  by  that  the  bond  becomes  in* 
stantly  more  valuable  and  more  marketable.  In  a  word,  he  that 
stipolates  for  a  resignation  bond,  bargains  for  a  sum  of  money,  or 
for  that  which  to  him  is  as  valuable,  or  perhaps  more  valuable,  than 
that  sum  of  money.  Either  of  these  is  beneficial  to  him ;  both  of 
them,  therefore,  equally  forbidden  by  the  statute." 

As  we  have  before  stated,  the  ground  of  the  decision  in  Ffytche  v. 
Bishop  of  London  was  that  such  a  bond  was  simoniacal  as  against 
the  Stat,  of  31  Eiiz.  o.  6,  and  not  that  it  was  contrary  to  the  general 
principles  of  the  common  law.  Hence,  notwithstanding  this  decision 
in  the  House  of  Lords,  the  judges  afterwards,  in  cases  to  which  the 
statute  against  simony  did  not  apply,  considered  themselves  as  bound 
by  prior  authorities  (see  Bagshaw  v.  Bossley,  4  Term  Rep.  78 ;  Par- 
tridge V.  Whiston,  Id,  359).  Therefore  it  was  holden  that  a  bond 
given  by  a  schoolmaster  of  an  ancient  public  school  to  resign  at  the 
request  of  his  patron  was  good  (Legh  v.  Lewis,  1  East's  Rep.  391 ; 
3  Bos.  and  P.  231).  Lawrence,  J.,  however,  entertained  considera- 
ble doubts  upon  the  question,  influenced  as  it  appears  by  the  arguments 
which  had  prevailed  against  the  validity  of  general  resignation  bonds 
by  clergymen  (see  8  Yes.  61). 

Special  or  particular  resignation  bonds, — For  a  long  time,  and  even 
after  the  above  case  of  Bishop  of  London  v.  Ffytche,  it  was  contended 
that  if  the  bond  to  resign  were  in  favour  of  a  certain  person  or  of  one 
of  two  persons,  it  would  be  good.  This  was  the  opinion  of  the 
judges  in  Newman  v.  Newman  (4  Mau.  and  Selw.  66),  which,  how- 
ever, was  decided  on  another  ground.  The  bond  was  conditioned 
for  the  performance  of  an  agreement  to  this  efi*ect :  that  if  certain 
livings  belonging  to  the  estate  (settled  in  favour  of  the  defendant) 
should  become  vacant  during  the  lives  of  the  defendant  and  his 
younger  brother,  the  defendant  should  present  his  brother,  if  then 
qualified,  or,  if  not  qualified*  should  present  some  other  person  ad 
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uderim,  and  procure  such  incumbent  to  resign  on  the  defendant's  re- 
ceiving notice  of  his  brother's  qualification.  To  debt  on  the  bond, 
tbe  defendant  pleaded  it  was  simoniacal.  The  court,  on  argument  of 
a  tdemurrer  thereto,  seemed  to  distinguish  this  case  from  Bishop  of 
liondon  v.  Ffytche,  since  this  was  not  a  general  bond  of  resignation. 
Lord  Eldon  in  several  cases  (see  8  Ves.  60 ;  1  Jac.  and  W.  283  ; 
1 8  Yes.  37)  said  it  would  be  very  difficult  to  reconcile  the  distinction 
between  general  and  special  bonds,  so  that  the  former  should  be  bad 
and  the  latter  good;  he  added,  however  (18  Yes.  37),  *'  reasonable 
cantion  requires  a  court  of  equity  not  hastily  to  pronounce  bad  a  bond 
miderstood  to  be  good  at  law/' 

In  the  year  1 826,  the  question  whether  or  not  there  was  any  sub- 
stantial difierence  between  general  and  special  bonds  of  resignation 
in  favour  of  any  particular  person  was  raised  in  the  case  of  Fletcher 
T.  Lord  Sondes  (3  Bing.  501 ;  S.  C.  1  Bligh,  N.  S.  144).  In  this 
case  it  appeared  that  Fletcher  had  given  a  bond  to  the  patron  of  the 
living.  Lord  Sondes,  in  the  penal  sum  of  £12.000.  The  declaration 
did  not  set  out  the  condition,  but  Fletcher  having  suffered  judgment. 
Lord  Sondes  made  a  suggestion  under  the  8  &  9  Will.  3,  c.  1 1,  s.  8, 
setting  out  the  condition,  which  commenced  with  a  recital  that  the 
obligee.  Lord  Sondes,  was  the  patron  of  the  rectory  of  K.,  which 
rectory  was  then  vacant ;  that  Lord  Sondes  had  by  writing  under  his 
hand  and  seal  presented  Fletcher,  the  obligor,  to  supply  the  vacancy. 
and  that  Fletcher  had  agreed  to  resign  upon  request  so  as  that  the 
rectory  might  become  vacant, /or  the  sole  purpose  that  the  owner  of 
the  advowson  might  be  enabled  to  present  thereto  anew  either,  one  of  two 
Inrothers  of  Lord  Sondes,  Henry  Watson  or  Richard  Watson,  when 
the  party  to  be  presented  should  be  capable  of  taking  an  ecclesiastical 
benefice.  It  then  assigned  as  a  breach  that  Henry  Watson  became 
capable  on  the  11th  of  October,  18*20,  that  thereupon  Lord  Sondes 
requested  Fletcher  to  resign,  but  that  he  refused  so  to  do.  Upon  this 
snggestton  a  writ  of  inquiry  was  executed  before  the  chief  justice, 
and  a  special  jury  assessed  the  damages  at  £10,000,  for  which  judg* 
ment  was  entered.  Upon  this  judgment  Fletcher  brought  a  writ  of 
error  in  the  Exchequer  Chamber,  where  judgment  was  affirmed  with- 
out argument.  Fletcher  then  brought  a  writ  of  error  before  the 
House  of  Lords.  Nine  of  the  judges  delivered  their  opinion,  three  in 
favour  of  the  bond  and  six  against  it.  Subsequently  Lord  £)dou 
delivered  the  decision  of  the  House  that  the  bond  in  question  was 
void,  and  that  the  judgment  of  the  court  below  should  be  reversed  ; 
he  being  of  opinion  that  the  decision  in  Bish.  London  v.  Ffytchc 
governed  this  case. 

The  effect  of  this  decision  was  entirely  to  take  away  the  distinction 
which  had  beieh  thought  to  exist  between  general  and  special  resig- 
nation bonds,  and  to  place  them  on  the  same  level,  by  declaring  them 
eqoaUy  illegal  and  void. 
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One  or  two  points  have  been  raised  whick  it  may  not  be  witbont 
use  to  nieDtion.  Suppose  the  agreement  were  that  the  presentee 
should  resign  conditionally,  that  is,  provided  only  that  the  biabop^ 
should  accept  his  resignation,  would  this  be  valid  ?  Clearly  it  would 
not ;  and  indeed  it  would  introduce  another  difficulty,  for  it  is  un- 
doubtedly good  law  that  the  resignation  must  be  pure,  absolute*  and 
unconditional.  At  p.  167  of  1  Bligh.  N.  S.,,  however,  it  appears 
that  some  of  the  judges  inclined  to  support  such  a  bond. 

Again,  it  being  held  that  the  bond  was  nothing  but  a  general  bond. 
and»  as  we  have  before  stated,  sucli  a  bond  being  held  void  only 
(according  to  the  general  opinion)  as  oorruptly  securing  a  benefit  to 
the  patron,  could  a  bond  to  resign  in  favour  of  a  specified  individual* 
or  one  of  two  specified  individuab,  be  held  to  be  void  as  being  a  cor- 
rupt benefit  to  the  patron  ?  The  patron  could  not  sell,  as  a  particular 
individual  was  indicated,  but  still  there  was  an  (»iginal  bargaining 
which  vitiated  the  transaction  (see  also  the  7  &  8  Geo.  4,  c.  25, 
infra).  The  Chief  Justice  of  K.  B.  in  1  Bligh,  N.  S.,  243,  saidi 
"  I  consider  the  bond  now  in  question  to  difier  from  the  general 
bond  in  degree  only»  and  not  in  principle  or  kind."  Lord  £ldon 
(pp.  251,  252)  proceeds  to  show  that  under  cover  of  these  bonds  all 
sorts  of  evasions  might  be  effected. 

Bond  after  presentation, — The  whole  doctrine  rests  on  this  :  that 
,  the  bond  was  given  as  the  price  or  consideration  of  the  presentation ; 
but  suppose  the  bond  were  given  after  the  presentation,  and  without  any 
previous  agreement ;  in  this  case  there  would  be  no  simony.  The 
resignation  cannot  in  such  a  case  be  considered  aa  part  of  the  price 
for  the  presentation,  as  the  benefit  of  it  is  given  subsequently.  But 
we  must  enquire  whether  such  a  contract  is  open  to  any  other  objec- 
tion, as  on  the  ground  of  public  policy.  The  question  is  this  :  whe- 
ther the  bond  be  not  illegal  at  common  law,  as  converting  into  an 
estate  at  will,  or  at  least  as  determining  by  act  of  the  patron,  an 
office  which  the  law  considers  to  be  a  freehold  in  the  incumbent.  In 
other  words,  does  the  bond  give  such  a  jurisdiction  to  the  patron  aa 
to  conflict  with  the  ordinary  rule  of  law,  by  giving  the  patron  a  right 
to  interfere  with  the  incumbent  to  the  detriment  of  the  ecclesiastical 
courts  (see  per  Lord  Thurlow  in  3  Burn's  Ecd.  Law,  632  ;  and  per 
Lords  Tenterden  and  Eldon,  in  Fletcher  v.  Lord  Sondes,  I  Bligh» 
N.  S.,  pp.  243,  244,  251  ;  also  8  Ves.  61).  Lord  Tenterden  says, 
Ffytche's  case  may  be  put  upon  the  bond  s  being  within  statute  of 
Eliz.,  or  "  that  the  effect  of  the  bond  was  to  convert  into  an  estate 
at  will  an  office  which  the  law  considers  to  be  a  freehold,  and  so  the 
bond  is  void  at  common  law,"  So  Lord  Eldon  (p.  251,  1  Bll^h^ 
N.  S.  251)  says :  **  There  are  a  grekt  many  other  provisions  in  what 
are  called  specnl  bonds,  some  very  provident  and  commendable;  btit 
whether  they  are  as  clearly  legal  may  admit  of  question,  ifior» 
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^i|%  if  ike§  ffwe  a  tori  i/fwrudwiioM  to  m  pairom  which  the  law  hao 
moted  ooly  im  the  onOMory."  These  are  very  conaiderable  authoritieB 
ibaX  each  a  provisioB  would  be  bad* 

Bomdt  hff  dergfumnfor  other  obfects. — We  are  sot  to  cobclude 
,timt  bonds  oooditioaed  to  do  tfaioga  which  are  the  aabjects  of  ordi- 
parf  eockaiaatical  jariadictioo*  ore  therefore  neceaaariljr  void  ;  for  a 
bottd  to  keep  a  glebe  in  dae  ref  wr  would  not  be  invalid.  So  if  in 
fwrAMnnaDce  of  any  oiher  eodeaiaatical  duty  (see  Hagahaw  v.  Bosaley, 
4  Term  Eep.  78  ;  Partridge  v.  Whittoo,  4  Term  Rep.  369).  Theae 
dedaioiia,  ao  lar  aa  they  depend  upon  the  above  poiatt*  are  not  to  be 
oanaidered  aa  over-mled.  Indeed.  Lord  £ldon  said :  *'  tuch  bonda 
are  in  foriheraace  of  the  kw,  not  in  contravention  of  it "  (1  Bligb* 
N.  S.  53). 

We  may  alao  obaerve  that  t^ny  corrupt  agreement  lor  taking  holy 
^adera  ia  within  the  policy  of  the  law  and  void.  Thoa  if  a  father 
4|gree  to  pay  aa  aanaity  tiU  the  a^n  bfB  in  poencaiion  of  a  living  of  a 
cerlain  value,  and  the  aoa  agiree  to  accept  holy  ordeo,  it  would  be 
ataaopiacal.  (Kircudbright  y.  Kircudbright.  8  A'es.  53,  60).  The 
liord  Chancellor  exprcMed  a  atrong  opinion*  that  upon  graunda  of 
pohlic  policy,  by  the  etfect  of  the  agreeaeat,  the  transaction  was 
iU^gal ;  hot  the  deciaion  went  iq»oa  the  gronnd,  tiiat  the  son  had  not 
^oaaplied  with  the  copditiaii*  having  received  the  annuity  nine  years» 
and  being  still  only  in  deacon's  orders,  and  that  the  annuity  w^ 
determinable. 

There  are  strong  gf  onnds  to  suppose  that  a  bond  by  which  one 
peraon  engages  to  procure  patronage  for  another  is  aimoniacal,  but 
the  pomt  ia  not  settled.  Ld.  Eldon,  in  8  Ves.  53,  60,  said :  "  another 
ol^ection  to  this  bond  is,  tliat  the  father  is  put  under  these  circum- 
ftances,  that  he  ia  to  soliot  the  benefit  of  patronage  for  this  peco- 
aiary  consideration  moving  from  himself;  the  policy  of  the  law, 
anppoaiog  the  patron  to  look  out  for  persons,  the  best  that  can  be 
eeconunended  to  lum ;  whiob  excludes  pecuniary  considerations." 

7  4r  8  Geo.  4,  c.  25. — In  order  to  prevent  the  indiction  pf 
penalties  to  which  partfea  had  etpoaed  themselves,  very  soon  after 
the  decision  in  Fletcher  ▼.  Lord  Sondes,  the  7  &  8  Geo.  4,  c.  25, 
vsea  passed.  This  aet,  afler  reciting  the  31  JEUiz.  c.  6,  and  that 
«nce  the  passing  of  the  act  a  practice  had  generally  prevailed  of 
giving  and  taking  special  bonds,  Slc,  for  resignation  of  spiritual 
offices,  and  lecittng  also  that  it  had  been  adjudged  that  such  engage* 
aieats  came  within  the  intent  and  meaning  of  the  statute  of  £liza« 
beth,  and  that  the  partiea  thereto  would  suier  great  hardship  unless 
they  were  relieved  from  the  penalties  to  which  they  had  errooaonslj. 
bnt  not  wilfully,  beeoaae  liable,  enacted  that  no  presentation  to  any 
q^ritnal  cAce  ahould  be  void  on  ecoauqt  of  any  agpeement  to  re- 
mv^  when  some  pecson  specially  named,  or  one  of  two  pera^ipa 
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specially  named,  sboald  become  qaalified  to  take  the  office,  and  tfatt 
the  parties  to  the  agreement  should  not  be  sabject  to  any  penalties 
on  acfiount  of  the  agreement ;  that  (by  sect.  2)  engagements  made  be- 
fore the  9th  of  April,  1827.  for  the  resignation  of  any  benefice,  &c.,  in 
flavour'' of  some  person  specially  named,  or  one  or  two  persons  so  spe- 
cially named,  when  such  person  or  persons  should  become  qualified^ 
should  be  valid  ;  provided  by  sect.  3  such  engagements  were  bond  fide; 
and  that  it  should  not  be  compulsory  on  the  ordinary  to  accept  the 
resignation  :  and  further  (by  sect.  4),  if  the  person  specially  named 
were  not  presented  within  six  months,  then  the  resignation  was  to  be 
void.  In  the  following  year  (28th  My,  1 828)  an  act  (9  Geo.  4,  c.  94) 
was  passed  for  rendering  valid  bonds,  covenants,  and  other  assurances^ 
for  the  resignation  of  ecclesiastical  preferments  in  certain  specified 
cases.  The  material  provisions  of  this  statute  are,  that  the  engage* 
ment  must  be  bond  fide, — the  purpose  must  be  manifested  in  the 
terms  of  the  engagement ;  the  engagement  must  be  entered  Into 
before  the  appointment  to  the  benefice ;  and  the  resignation  must 
be  in  favour  of  any  one  person  named  and  described,  or  of  one  of 
two  persons  named  and  described,  each  of  whom  shall  be,  either  by 
blood  or  marriage,  an  uncle,  son,  grandson,  brother,  or  nephew,  or 
grand-nephew  of  the  patron  or  one  of  theiti  not  being  merely  a  trustee 
of  tbe  patron,  or  of  one  of  the  persons  for  whom  the  patron  is  trustee^ 
or  of  tbe  person  by  whose  appointment  the  presentation  is  made,  or 
of  any  married  woman  whose  husband  in  her  right  shall  be  patrdn, 
or  one  of  the  patrons,  or  of  any  other  person,  in  whose  right  the 
presentation  is  m^de.  And  futther  (sectt  4),  the  instrument,  by 
which  the  engagement  was  entered  into,  must  be  deposited  within 
two  calendar  months  next  after  the  date  in  the  office  of  the  regiatrar 
of  the  diocese  wherein  the  benefice  is  locally  situate,  and  shall  be 
open  to  inspection,  and  an  office  copy  thereof  shall  be  admitted  in 
evidence.  The  resignation  (sect.  5)  must  refer  to  the  engagement  in 
pursuance  of  which  it  is  made,  and  must  state  the*name  of  the  person 
for  whose  benefit  it  is  made  *,  and  such  person  must  be  presented 
within  six  calendar  months  after  notice  of  the  resignation.  Thia 
statute,  however,  is  confined  to  such  persons  (sect.  6)  only  as  are 
entitled  to  the  patronage  of  the  spiritual  office  as  private  property. 
It  does  not  extend  to  cases  where  the  presentation,  &c.,  is  made  by 
the  King  in  right  of  his  crown,  or  the  duchy  of  Lancaster,  or 
by  any  ecclesiastical  person,  in  right  of  his  office  or  dignity,  or  by 
any  other  body  politic  or  corporate,  or  by  any  other  person  in  right 
of  any  office  or  dignity,  or  by  any  company,  or  any  trustees,  for 
'  charitable  or  oth^r  pubKe  pulses. 

It  will  be  seeb  that  the  retr^Speetive  statute  applies  to  presentations 
before  the  9th  of  April,  1827,  and  that  the  later  aet  whieli  ia 
prospective^  only,  takes  effect  •  from  th4  28lh  ^  Juty^  1 S2S.     TtMe 
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]»» therefore,  ao  internal  daring  which  bonds  are  open  to  the  objec- 
tion settled  by  the  case  of  Fletcher  v.  Lord  Sondes.  Daring  that 
lime  aU  bonds  were  void,  whether  general  or  special. 


STATUTE  OF  LIMITATIONS.— TRUSTS. 


In  the  Irish  Jurist  (No.  19)  is  a  very  good  article  upon  the  effect 
of  devises  for  payment  of  debts  on  the  statute  of  limitations,  from 
which  we  extract  the  following  : — 

"  There  have  been  some  very  important  decisions  recently  made  in 
this  country  as  to  the  exemption  from,  or  operation  of,  the  statute  of 
limitations,  3  &  4  Will.  4,  c.  27.  We  allude  particularly  to  the  cases 
of  Hunt  V.  Bateman  (10  Ir.  £q.  Rep.  360),  Dundas  v.  Blake  (I  Ir. 
Jurist,  121),  and  Bennett  t.  Bernard  (1  Ir.  Jur.  145). 

"  The  two  former  arose  on  the  effect  of  a  trust  in  a  will,  and  the 
latter  on  the  pendency  of  a  suit,  as  preventing  the  bar  of  the  statute. 

"  Immediately  after  the  passing  of  the  act,  courts  of  equity  appear 
to  have  struggled  agaunst  its  applicability  to  cases  of  general  trusts 
created  by  wills ;  nor  vras.tfae  distinction  very  well  defined  as  to  what 
caaes  were  within  the  savii^  of  the  25th  section,  and  what  without 
the  bar  of  the  40th.  The  words  of  the  latter  appeared  safficiently 
explicit,  '  no  action,  or  suii,  or  other  proceeding  shall  be  brought  to 
recover  any  sum  of  money  secured  by  any  mortgage,  judgment,  or 
Uen,  or  otherwise  charged  upon,  or  payable  out  of,  any  land  or  rent, 
at  law  or  in  equity,  or  any  legacy,  but  within  twenty  years  next  after 
a  present  right  to  receive  the  same  shall  have  accrued  to  some  person 
capable  of  giving  a  discharge  for,  or  release  of  the  same.'  'Ilie 
saving  in  the  25tb  was  confined  to  cases  where  '  land  or  rent  was 
vested  in  a  trustee  upon  any  express  trust.'  On  these  two  sections 
an  infinite  number  of  decisions  have  been  made. 

"  The  first  case  in  Ireland  was  that  of  Knox  v.  Kelly  (6  Irish  Law 
Rep.  N.  S.  222).  There  the  testator  directed  his  debts  to  be  paid, 
and,  subject  thereto,  devised  his  real  estate.  It  did  not  appear  that 
there  was  any  interposition  of  trustees  between  the  creditor  and 
devisee ;  '  no  vesting  of  land  or  rent  in  a  trustee  upon  any  express 
trust.'  The  will  was  in  ISIO  ;  the  debt  created  in  1791,  no  payment 
mbsequently  to  1796,  and  the  application  in  1837.  Sir  Michael 
0*Loghlen  held  the  debt  not  barred,  and  desh-ed  '  it  might  be  dis- 
tinctly understood  that  he  rested  his  decision  entirely  upon  the  trust 
in  the  will.'  And  this  decision  was  followed  by  Lord  Plunket  in 
Dillon  V.  Cruise  (3  Ir.  £q.  Rep.  70);  where  the  devise  was  to 
henefidftl  owners,  subject  to  the  payment  of  his  just  debts,  which  the 
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ieMtator  dirtcted  So  be  paid  in  ike  first  inetance^  No  mlerpomtion  if 
trustees,  no  vesting  oif  land  or  jrent  in  a  trostee  upon  anjr  ezpreis 
trust.  •  The  Chancellor,  however,  was  of  opinion  that  there  was  an 
express  trust  created  by  the  will^  not  a  mere  general  charge,  but  a 
devise. upon  the  condition  of  pacing  the  debts,  and  he  held  that  the 
case  was  not  governed  by  the  atatute  of  limitations,  and  that  the  law 
was  on  the  same  basis  as  it  had  been  prior  to  the  passing  of  the  act 
Although  there  were  other  -civeiMMtaBeM  in  each  case,  yet  the  prin- 
eifle  to  he  extracted  it  as  we  have  stated  it. 

"  These  were  strong  decisions,  for  it  "was  not  very  easy  to  under- 
stand how  the  latter  case  did  not  range  within  the  40th  section.  It 
was  A  suit  to  recover  a  sum  of  money  aecared  by  judgment  charged 
l^eo,  or  jwyable  xupilt  of,  land.  And  it  was  tolerably  clear  that  it  was 
BAt  within  the  saving  of  the  25th  seetton»  98  that  applied  to  land«  not 
io  a  greyBB  spvi  of  money  charged  on  land. 

"  We  have  Atatied  these  caaes  partieularly,  beoauae  we  think  they 
nay  now  he  iBoaaidered  as  virtually  over-niled.  The  first  blow  atmck 
«t  their  authority  was  by,  the  present  chief  justice,  when  Master  of 
the  Bolls,  in  the' case  of  Knox  v.  Kelly  (6  Jr.  £q.  Rep.  279).  That 
oaee  wae  uadistingaishable  ^om  those  we  have  stated,  except  that  tl^e 
dewaad  was  {or  a  k^acy,  not  .a  debt*  ^od  this  if^  fact  constituted  no 
epltd  ground  of  distinction.  It  was  there  held  that  the  legacy  was 
within  the  40th  section,  barred  by  it,  jind  not  aaved  by  the  trast 
CKated  by  the  will. 

'*The  cases  under  discussion  were  farther  undermined  by  decisions 
(of  Sir  E.  Sugden  and  Sir  James  Wigram,  who  decided  that  where 
estates  are  in  the  hands  of  «  henefidal  devisee,  subject  to  the  pajment 
of  debts,  there  is  a  liability — not  a  trust — created,  and  that  the 
creditor  will  be  barred  if  he  does  not  pursue  his  remedies  before  the 
time  given  by  the  atatute  has  elapsed  (Hughes  v.  Kelly,  3  Dru.  and 
War.  48 ;  Harrison  v.  Duigenan,  2  Dr^•  und  War.  295  ;  Francis  ▼• 
Grover,  5  Hare,  1). 

In  Hunt  V.  Bateman  (10  Ir.  £q.  Bep.  360)  the  question  was  very 
carefully  considered  ;  and  there,  though  more  than  thirty  years  had 
pt8«ed  without  any  payment  of  principal  or  interest,  or  any  acknow- 
ledgment of  the  debt,  it  was  hekl  not  barred.  But  the  distinction 
between  that  case  and  those  we  have  adverted  to,  and  on  which  the 
deciaion  was  mfide  to  tnm,  was  this,  ^ant  where  estates  are  conveyed 
to  trustees,  and  they  stand  between  the  creditor  and  the  beneficial 
owner,  so  long  as  the  estate  remains  in  their  hand«,  the  trust  remains 
uapd  tkt  debt  subsists  ;  hut  the  tonmed  jadgea  were  of  opinion,  that 
whieiie  there  was  a  general  charge  create^t  and  the  land^  were  in  the 
hpmds  of  a  beneficial  owneri  ae  trust  would  be  ci«ated,  &o  as  to  pref^t 
the  bar  of  the  atatute.  ' 

"  It  may  with  faimesa  be  contended  that  where  the  legal  estate  i 
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lo  the  hands  of  tnistees  the  cases  r&oge  within  the  25th  sectioa  of 
the  act ;  hat  Mr.  Baron  Lefroy  did  not  rest  the  decision  on  that,  aud 
coBoeived  aach  cases  entirely  out  of  the  operation  of  the  statute, 

"  The  point  was  fairly  raised  in  Dandas  v.  Blake  (1  Ir.  Jur.  121). 

On  refernioe  to  the  report  it  will  he  seen  that  the  trust  created  by 

the  will  was  general,  and  that  the  lauds,  withoat  the  intervtutioa  of 

trastees,  was  given  to  the  devisees  beneficially.     Couosel  for  the 

plfintifis  pressed  very  strongly  upon  the  court  that  the  di^tinction 

taken  in  Hunt  v.  Bateman  was  not  justified  by  authority  or  principle 

—that  a  court  of  equity  only  looked  to  the  intention  of  the  testator, 

aod  that  it  was  perfectly  immaterial,  in  that  view,  in  whose  hands  the 

estates  were  ;  if  in  die  hands  of  the  beneficial  devisee,  he  was,  by  the 

will,  constituted  a  trustee — that  if  the  same  instrument  gave  the 

^benefit,  it  gave  the  burthen  likewise — that  a  court  of  equity  would 

not  permit  him  to  retain  the  former  and  divest  himself  uf  the  latter — 

that  the  distinction  was  more  one  of  words  than  substance  ;    and  it 

«as  asked*  how  eould  it  he  maintsined  that  the  debt  was  saved  where 

Ibe  legal  estate  was  in  the  hands  of  a  naked  trustee  who  never  acted, 

and  barred  in  those  of  the  man  in  whom  the  testator  reposed  personal 

confidence,  whose  conscience  was  directly  affected  with  the  trust — 

that,  so  liar  as  the  creditor  was  concerned,  the  trust  was  raised  whether 

with  or  without  an  iatermediary ;  and  it  was  urged  that  the  case  was 

vithin  that  daas  defined  by  Baron  Lefroy,  and  expressly  within  the 

aothority  of  Dillon  v.  Cruise.     His  lordship,  however,  decided  against 

the  pkiintifib,  and  was  of  opinion  that  a  devise,  subject  to  the  payment 

of  debts, 'did  not  constitute  the  devisee  a  trustee,  so  as  to  take  the 

case  out  of  the  operation  of  the  statute ;  and  seemed  to  think  that  the 

Court  of  Exchequer  thought  the  law  more  settled  than  it  really  was 

in  cases  apparently  within  the  25th  section. 

"  The  effect  of  this  decision  is  obviously  of  great  importance,  for 
lie  suppose  it  may  be  now  considered  as  settled — if  any  question  ie 
ever  to  he  so  treated  which  has  arisen  under  the  statute  of  limitations 
^-that  a  general  charge  created  for  the  payment  of  debts,  where  the 
estate  is  given  directly  to  the  devisee,  will  not  prevent  the  bar  of  the 
statute. 


CASES  OVER^RULED,  DOUBTED*  ETC. 


iComdmud  firmn  p.  8.} 

Mtfimey-General  v.  Sari  of  Stamford  {I  Phill.  737),  as  to  rights  of 
chanty  tmatees  of  corporaticns,  observed  on  in  Attorhejr- General  ▼ 
Corporation  of  Ludlow  (2  Phill.  685). 
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Baker  v.  Hanhury  (3  Rusf,  340),  as  to  devise  to  tenant  for  life, 
rematDder  to  next  of  kin,  lapse  by  death  of  tenant  for  life  before 
testator,  dissented  from  in  Edwards  v.  Saloway  (2  Phill.  625  ;  S,  C. 
12  Jur.  487). 

Barton  v.  Jayne  (7  Sim.  24),  as  to  suits  by  uncertificated  bankrupts 
said  to  be  over-ruled,  ante,  p.  68. 

Bentham  v.  Wiltshire  (4  Madd.  44),  as  to  power  of  sale  by  execu- 
tors where  not  named,  disapproved  of  in  Forbes  v.  Peacock,  1 2  Sim. 
528;  S.  C.  13  Law  Journ.,  N.  S..  Chanc.  46. 

Burke  v.  Lidwell  (1  Jon.  and  Lat.  703),  ai  to  security  for  costs 
where  plaintiff's  claim  affected  by  champerty,  statute  of  limitations, 
or  plaintiff  poor,  &c.,  commented  on  in  Worrall  v.  White  (3  Jones 
and  Lat.  513). 

Burkitt  V.  Ransom  (2  Coll.  536),  as  to  costs  where  testator's 
estate  insufficient  to  pay  debts,  disapproved  in  Weston  ▼.  Clowes 
(15  Sim.  610). 

Carter  v.  James  (13  Mees.  and  Wels.  137 ;  S.  C.  8  Jur.  9i2),  as 
to  admissions  on  record  not  estopping  in  subsequent  proceedings, 
doubted  by  Parke,  B.,  in  Hutt  v.  Morrell,  13  Jur.  215. 

Challenger  v.  Sheppard  (8  T.  R.  597),  as  to  devise  to  cestui  que 
trusts  without  any  limitation,  passing  an  equitable  fee,  commented  on 
and  followed  in  Moore  v.  Gleghom  (12  Jur,  591). 

Christian  v.  Corren  (IP.  Wms.  359),  as  to  common  law  right  of 
subject  to  appeal  to  Crown,  notwithstanding  a  charter,  observed  'npon 
in  Reg.  v.  Alloc  Paroo  (5  £.  F.  Moo.  1 1  Jur.  857,  296 ;  3  Moo. 
Ind.  App.488). 

Church  V.  Edwards  (2  Bro.  C.  C.  180),  as  to  lands  by  descent 
from  different  ancestors,  &c.,  approved  of  in  Wolcott  v.  Bloomfield, 
4Dru.  and  Warr.  211. 

Crosby  v.  Middleton  (Prec.  Chanc.  309),  as  to  party  to  bond  not 
liable  at  law  being  so  in  equity,  observed  upon  in  Squire  v.  Whitton 
(13  Jur.  125). 

Flight  v.  Bentley  (7  Sim.  149),  as  to  equitable  mortgagee  by 
deposit  of  lease  taking  assignment,  observed  upon  in  Moore  v.  Greg 
(12  Jur.  952). 

Greiton  v.  Hay  ward  (1  Meriv.  448;  Jarman  on  Wills,  96),  as  to 
life  estate  in  devise,  said  to  have  been  over-ruled,  Abram  v«  Ward 
(6  Hare,  165  ;  ante,  pp.  81,  82). 

Hall  V.  Hugonin  (14  Sim.  495 ;  S.  C.  10  Jur.  940),  as  to  dispo- 
sition of  wife's  reversionary  interest  by  attempted  merger,  and  similar 
cases,  over- ruled  in  Whittle  v.  Henning  (12  Jur.  1079). 

Hardwick  v.  Thurston  (4  Russ.  380),  as  to  devise  to  tenant  for 
life,  remainder  to  next  of  km,  and  tenant  for  life  dying  before 
testator,  followed  in  Edwards  v.  Saloway  (2  Phil.  625  ;  12  Jur. 
487). 
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Hmf9  V.  Btdley  (3  Sugd.  Vend,  and  Parch.  4),  as  to  portion*  for 
infant  cbildreQ  observed  upon  in  Leech  v.  Leech  (2  Dru.  and  Warr. 
568). 

HoweQ  V.  Young  (5  Bam.  and  Cr.  259),  as  to  statute  of  limita- 
tions operating  from  the  act  of  negligence,  not  from  the  time  oi 
damage  resolling,  acted  on  in  Smith  v.  Fox  (6  Hare»  386 ;  S.  C. 
17  Law  Joum.,  N.  S.,  Chanc.  170 ;  12  Jur.  130). 

Page  ▼.  Adam  (4  Beav.  269),  as  to  power  of  sale  by  executors 
and  trustees,  disapproved  of  in  Forbes  v.  Peacock  (12  Sim.  528; 
S.  C.  13  Law  Journ-.,  N.  S.,  Chanc.  46). 

Sandgs  v.  Long  (2  Myl.  and  Ke.487),  as  to  misdescription  in  bill 
and  security  for  costs,  observed  on  in  Hurst  v.  Padwick  (12  Jur.  21  ; 
S.  C.  17  Law  Joarn.,  N.  S.,  Chanc.  169). 


RECENT  STATUTES  (11  &  12  Victobijs). 


[Concluded  from  p.  67.] 

Oaihs  in  Chancery — Crown  and  Goverment  Security  Act — ProcIamC' 
iions  on  Fines — Debts  out  of  Real  Estate — Rates  by  Parliamentary 

Electors — Parish  Debts — Petty  Bag  Offices,  SfC,  in  Chancery 

Charges  for  Relief  of  Poor  in  Unions,  Sfc. 

Officers  in  Chancery  administering  oaths  and  declarations.  Chap.  1 0. 
— ^By  this  act  the  Clerk  of  Inrolments  and  Clerks  of  Record  and 
Writs  may  take  declarations  in  lieu  of  oaths,  and  the  clerk  of  affidavits 
and  assistant  clerks  are  empowered  to  administer  oaths  and  take  de- 
clarations. Provision  is  also  made  for  filling  up  vacancies  in  office 
of  Second  Assistant  Clerk  of  Affidavits. 

Crown  and  Government  Secttrily  Act.  Chap.  12. — ^This  act,  after 
repealing  the  36  Geo.  3,  c.  7,  and  57  Geo.  3,  c.  6  (except  as  to 
offences  against  the  person  of  the  Sovereign)  enacts  that  if  any  person 
shall  compass,  imagine,  or  intend  to  deprive  or  depose  the  Queen, 
her  heirs^  or  saccessors  from  the  style,  honour,  or  royal  name  of  the 
Imperial  Crown  of  the  United  Kingdom,  or  of  any  other  of  her 
Majesty's  dominions  and  countries,  or  to  levy  war  against  her  Majesty, 
within  any  part  of  the  United  Kingdom,  in  order  by  force  or  con- 
straint to  compel  her  to  change  her  measures  or  counsels,  or  in  order 
to  pnt  any  force  or  constraint  upon,  or  in  order  to  overawe  Parlia- 
ment, or  to  move  or  stir  any  foreigner  or  stranger  with  force  to  an 
invasion,  and  such  compassings.  &c.,  shall  express,  utter,  or  declare, 
by  publishing  any  printing  or  writing,  or  by  open  and  advised  speak- 
ing, or  by  any  overt  act  or  deed,  every  person  so  offending  shall  be 
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f guilty  of  felony,  and  may  be  transported  for  life  or  for  any  teim  not 
ess  than  seven  years,  or  be  imprisoned  for  not  more  tban  two  yean, 
with  or  without  hard  labour.  By  s.  2,  so  much  cf  the  36  Geo.  3, 
c.  37,  made  perpetual  by  57  Geo.  c.  6,  as  is  not  repealed,  is  extended 
to  Ireland.  The  information  as  to  open  and  advised  compassing,  &&, 
by  speaking,  must  be  taken  within  six  days  after  the  speakmg,  and 
a  warrant  be  issued  within  ten  days  after  the  information  (s.  4).  In- 
dictments are  valid,  though  the  foots  proved  may  amount  to  treason 
(s.  7),  and  principals  in  the  second  degree,  and  accessaries  before  the 
fact,  are  to  be  punished  in  the  same  manner  as  principals  in  the  first 
degree.  Accessaries  after  the  fact  are  to  be  imprisoned  for  two  years 
(s.  8).  No  costs  (s.  10)  are  to  be  allowed  in  prosecutions  under  tfais 
act. 

Dispensing  with  evidence  of  the  proclamations  on  fines.  Chap.  70. — 
This  unpretending  act  will  be  one  of  some  practical  utility,  for  by  it 
fines  levied  in  the  Common  Pleas  "  shall  be  conclusively  deemed  to 
have  been  levied  with  proclamations,  and  shall  have  the  force  and 
effect  of  ^u€R  with  proclamations."  But  this  provision  is  not  to 
extend  to  fines  concerning  lands,  &c.,  which  at  the  passing  of  the 
act  shall  be  possessed,  &c.,  by  any  person  under  a  title  adverse  to  or 
inconsistent  with  the  operation  of  sucli  fine  if  levied  with  prodama- 
tions. 

Payment  of  debts  out  of  real  estate  where  executory  devise.  Chap. 
87  > — This  short  but  practically  useful  act,  after  setting  out  the  12th 
sect,  of  11  Geo.  4,  and  1  WilJ.  4,  c.  47  (the  act  for  payment  of 
debts  out  of  real  estate),  and  reciting  that  the  said  12th  section 
''  does  not  extend  to  the  case  of  lands,  tenements,  or  hereditamentB 
of  a  deceased  debtor,  which  are  by  descent,  or  otherwise  than  by 
devise,  vested  in  the  heir  or  co-heirs  of  such  debtor,  subject  to  m 
executory  device  ov^r  in  favour  of  a  person  or  persons  not  exifittng 
or  uut  ascertained,  and  it  is  expedient  that  the  said  provision  of  the 
said  act  should  be  extended  to  soch  case,"  proceeds  to  enact,  "  that 
the  said  thereinbefore  recited  provision  of  the  said  act  shall  extend, 
and  is  hereby  extended  to  any  case  in  which  any  lands,  tenements,  dr 
hereditaments  of  any  deceased  person  shall,  by  descent  or  otherwise 
than  by  devise,  be  vested  in  the  heir  or  co-heirs  of  soch  persons, 
subject  to  an  executory  devise  over  in  favour  of  a  person  or  persons 
not  existing  or  not  ascertahied  ;  and  in  any  such  case  it  shall  be  lawAil 
for  the  court  mentioned  in  the  said  recited  provision  to  direct  sneh 
heir  or  co-heirs,  notwithstanding  such  heir  or  co-heirs,  or  any  of 
them,  may  be  an  infant  or  infants,  to  convey,  release,  assign,  sur- 
render, or  otherwise  assure  the  fee  simple,  or  other  the  whole  inteKst 
or  interests  so  to  be  sold,  to  the  purchaser  or  purchasers,  or  in  sneh 
manner  as  the  said  court  shall  think  proper  ;  and  every  soch  convey- 
ance, release,  surrender,  assignment,  or  other  assnrance  shall  be  m 
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effectual  as  if  the  hdr  or  co-hein,  who  shall  make  and  execute  the 
sime,  WEB  or  were  seised  or  possessed  of  the  fee  simple,  or  other 
vhole  estate  so  to  be  sold,  and,  if  an  inAmt  or  infants,  was  or  wem 
of  f uU  1^/* 

Paymeni  ofratttt  and  taxes  by  parfumwntary  electon,  Cbap.  90.— 
By  this  act  no  person  shall  be  required  in  order  to  entitle  him  to 
have  his  name  inserted  in  any  list  of  voters  for  any  city,  town,  or 
borough  in  England,  to  have  paid  any  poor's  rates  or  assessed  taxeSr 
except  such  as  shall  have  become  payable  from  him  prevrously  to  the 
5th  of  January  in  the  same  year ;  and  that  no  person  shall  be  enti- 
ded  to  be  on  any  such  Hat  of  voters,  unless  the  poor's  rates  and 
assessed  taxes  payable  from  him  previously  to  the  5th  dny  of  January 
shall  be  paid  on  or  before  the  20th  day  of  July  next  following. 

Payment  of  poruk  debts,  audit  of  parochial  and  union  accounts,  and 
aHowanct  of  certain  charges  therein.  Chap.  91. — This  statute  relates 
to  the  debts  of  a  parish,  to  the  audit  of  accounts  relating  to  parishes 
and  unions,  and  to  the  allowance  of  certain  charges  therein.  It 
gives  to  persons  contracting  with  overseers  a  remedy  against  their 
aocceasors  in  office  upon  all  such  contracts  as  shall  be  made  within 
llie  last  three  months  of  the  overseers'  year  of  office.  An  exception 
to  a  certain  extent  is  made  as  to  the  bill  of  costs  of  the  parish 
solicitor.  The  statute  also  allows  of  unions  or  parishes  paying  sums 
"wbich  may  have  been  expended  for  their  benefit,  although,  according 
to  the  strict  roles  upon  the  sniject.  such  payment  could  not  have 
been  allowed  in  any  audit  of  the  accounts  of  such  parish  or  union. 
Ifc  regulates  the  manner  in  which  auditors  sbafl  certi^  disallowances 
or  balances  Fn  the  accounts  they  audit,  and  also  any  surcharges  they 
nay  make  in  the  course  of  their  audit.  This  statute  also  enables  the 
orerseers  of  several  parishes  to  join  in  the  expenses  of  appeals  against 
poor  rates  in  certain  cases.  By  Cbaf.  114,  the  above  act  is 
amended  by  preventing  district  auditors  from  taking  proceedings  in 
certain  cases. 

Regulation  of  petty  hag  offices,  of  the  practice  of  the  common  lam  side, 
and  of  the  Inrolment-office,  of  the  Court  of  Chancery.  Chap.  94. — 
By  seet.  1,  the  offices  of  the  senior,  second,  and  third  clerks  are 
abolished.  By  sects.  2  and  S,  a  clerk  of  the  petty  bag  (who  is  not 
to  be  an  attorney  of  the  court)  is  to  be  appointed,  who  is  to  execute 
llfs  duties  in  person,  except  in  cases  of  sickness,  &c.,  when  he  may 
appoint  a  depaty,  with  the  consent  of  the  Master  of  the  Rolls.  By 
sect.  5,  the  clerk  is  not  to  act  as  attorney  or  solicitor.  Sect.  7  fixev 
Ids  salary ;  and  by  sect.  8.  he  may  appoint  such  clerks  to  assist  him 
as  the  Master  of  the  Rolls  may  direct.  By  sects.  )  I  and  1 2,  a  seal 
of  office  is  to  be  provided,  and  copies  of  documents  sealed  therewith 
are  to  be  admissible  in  evidence.  By  sect.  14,  specifications  and 
disclaimers  ander  5  &  6  W.  4,  c.  89,  are  to  be  enrolled  in  the  In* 
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rolment-office  only.  Sects.  1 6  and  1 7  provides  for  stamped  inrolinents 
being  given  in  evidence.  By  sect.  21,  solicitors  may  practice  as 
attorneys  on  the  common  law  side  of  the  Court  of  Chancery.  By 
sects.  22  and  23,  writs  may  be  tested  and  returnable  in  term  or 
vacation.  Sects.  25 — 32  provide  for  writs  of  scire  facias,  whkh 
are  to  be  directed  to  the  sheriff  of  any  county,  and  declarations  and 
pleas  in  scire  facias  are  to  be  delivered  and  not  filed.  Issues  in 
scire  facias  and  upon  traverses  are  to  be  tried  in  any  of  the  superior 
courts.  By  sect.  83,  writs  and  proceedings  are  to  be  prepared  by 
the  paiiies,  or  their  attorneys ;  and  by  sect.  34,  the  common  law 
judges  may  dispose  of  matters  arising  from,  or  incident  to,  any 
action  on  the  common  law  side  of  the  Court  of  Chancery. 

Alteration  of  provisions  relating  to  the  charges  for  the  relief  of  the 
poor  in  unions^  Chap.  110. — This  statute  relates  to  the  mode  of 
charging  the  relief  given  in  certain  cases  in  unions ;  the  costs  of  the 
relief  of  wanderers,  wayfarers,  and  foundlings  in  unions,  shall  (sect. 
] )  be  charged  to  the  common  fund  of  the  union ;  and,  upon  the 
application  of  such  wanderers  or  wayfarers  for  relief,  they  may  (sect, 
10)  be  searched,  and  any  money  found  upon  them  shall  be  applied  to 
the  common  fund  of  the  union.  So  (sect.  3)  the  costs  of  relieving 
paupers  rendered  irremovable  by  statute  9  &  10  Vict.  c.  66,  shall  be 
payable  out  of  the  common  fund.  On  the  other  hand,  the  costs  of 
relieving  casual  poor,  that  is  to  say,  persons  becoming  chargeable  to 
a  strange  parish  by  reason  of  some  accident,  casualty,  or  sudden 
illness  there,  shall  (sect.  2)  be  paid  by  the  parish;  or  (if  irrecoverable 
under  9  &  10  Vict.  c.  66)  by  the  union  in  which  he  resides,  or  by 
the  parish  or  union  to  which  he  may  happen  at  the  time  to  be  actually 
chargeable,  and  not  by  the  parish  in  which  he  has  met  with  the  acci- 
dent, &c.,  as  formerly.  As  to  the  poor  persons  who  are  irremovable, 
and  therefore  chargeable  to  the  union  fund,  as  above  mentioned,  this 
statute  (sect.  8)  gives  the  guardians  the  same  power  that  overseers 
have,  of  proceeding  against  the  relations  of  such  poor  persons  to 
compel  them  to  contribute  to  their  maintenance,  and  also  (sect.  5) 
enables  the  guardians  to  assist  them  in  emigrating,  and  charge  the 
cost  upon  the  common  fund  of  the  union,  or  parish  in  case  of  not 
being  in  union.  The  statute  contains  one  other  regulation,  which 
promises  to  be  most  salutary,  and  was  much  wanted,  namely, 
punishing  persons  (sect.  10)  as  vagrants  who  apply  for  relief,  having 
at  the  same  time  mon€y  or  other  property  in  their  possession,  or 
under  their  immediate  control,  with  which  they  may  provide  fur 
their  own  maintenance,  without  the  aid  of  the  parish,  and  which  they 
do  not  disclose  to  the  overseer  or  other  officer  to  whom  they  make 
their  application.  Also  the  regulation  above  mentioned  as  to  the 
search  of  wanderers  and  wayfarers  applying  for  relief,  although 
perhaps  an  over  strong  measure  is  likely  to  be  very  benefidal. 
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GtmMMf'  imdoswre.  Ohap.  99.-»Tbis  act  eztmda  the  proTitions 
of  the  act  for  the  indoittre  aod  improvemeiit  of  coauBona. 

Eedenastkal  district$.  Chap.  37. — This  is  an  act  to  ameod  the 
law  relative  to  the  aasignmeDt  of  ecclesiastical  districts. 

Htykway  raie9 — T^^npike  roadf.  Crap.  66. — ^Tbis  act  coDtinaes 
to  Ist  Oct.»  1849,  and  to  the  end  of  the  then  next  setsion  of  Parlia^ 
ment.  an  act  for  Rothorising  the  application  of  highway  ratea  to 
turnpike  roads. 

Income  tes.  Chap.  8. — ^Tbis  act  oontinaes  for  three  years  the  duties 
on  profits  arising  from  property,  professions,  trades,  and  offices. 

Judemmty  Act.  Chap.  19. — ^This  act  indemnifies  tach  persons  in 
the  United  Kingdom  as  have  omitted  to  qualify  themselves  for  offices 
and  employments,  and  extends  the  time  limited  for  those  purposes 
until  the  25th  of  March,  1849. 

LooH  aocieties.  Chap.  64. — ^Tbis  act  continoes  until  the  1st  of 
Oct.,  1B49,  or  to  the  end  of  the  then  next  session  of  Parliament, 
the  act  to  amend  the  laws  relating  to  loan  societies. 

Siock  tM  trade — Poor  rate.  Chap.  85. — By  this  act  the  exemption 
of  inhabitants  from  liability  to  be  rated  as  snch  in  respect  of  stock 
in  trade,  or  other  property,  to  the  relief  of  the  poor  is  continued  to 
the  Ist  of  October,  1849. 

Yarmouth  Ditfranehisement  Act.  Chap.  24. — ^This  is  an  act  for 
dttfranchising  the  freemen  of  the  borough  of  Great  Yarmouth. 


NEW    COUNTY    COURTS. 


County  court  clerk-^' Appointment. ^^B.  held  the  office  of  clerk  of 
a  eonrt  of  requests  under  a  local  act ;  but,  owing  to  illness,  his  son, 
who  was  in  partnersbip  with  him  as  an  attorney,  had  been  appointed 
his  deputy,  and  was  acting  as  such  at  the  time  of  the  passing  of  the 
9  &  10  Vict.  c.  95.  It  was  held  that  the  son  was  not  entitled  by 
▼irtne  of  sect.  34,  to  be  the  first  clerk  of  tho  county  court,  as  perform- 
ing the  dudes  of  clerk  at  the  time  when  the  local  act  was  superseded 
(Reg.  V.  Edye,  13  Jnr.  8).  Per  Coleridge,  J. ;  "  It  must  be  taken 
tiiat  the  relator  is  the  son,  and  that  his  qualification  is  the  only  one 
to  be  now  considered  ;  and  then  it  is  clear  that  he  was  not  holding 
the  office  de  facto  at  the  time  of  the  passing  of  the  9  &  10  Vict.  c.  95, 
within  the  meaning  of  s.  34,  though  he  was  in  a  certain  sense  per- 
forming the  duties  of  it.  The  father  was  dejure  holding  the  office^ 
and  he  is  not  disqualified  under  this  statute,  though  he  may  be  per- 
forming the  duties  of  the  office  by  deputy.  The  26th  section  of  the 
statute  provides  for  the  person  holding  the  office  of  clerk,  having  a 
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xiess  18  not  &  diaqoalificatmi  9S  the  6ilber." 

Repievin—Bond  le  Mker^f. — ^It  hae  been  decided  that  the  fibcfiff; 
notwithstandiag'  the  9  &  10  Viet.  c.  9S,  imiat  take  a.replevia  bcmd» 
asder  the  )  I  Geo.  3«  e*  ld»  to  proaecate  withost  delay  (Edmoade  r. 
ChaHfa.  37  L.  Obs.  419). 

Cierka*  amkuriem, — Sir  Geovge  Grey  haa  aanoonced  that  which  waa 
apparent  from  the  long  delay  in  the  eettlement  of  thedetka'  Balariea, 
Bsmely,  tint  great  diffieoltiea  ataad  in  thrway  of  an  equitable  adjaat- 
ment,  owmg  to  the  variety  io  the  atnonat  of  laboar,  datiea,  and 
respooribilitiea  impoaed  upon  the  aeveral  clerka  and  aasistant  clerkfti 
But.  let  ua  add,  the  oaeiQ  part  of  thia  difficulty  has  resulted  from 
what  we  miiat  term  the  tiinfmess  oi  the  treaaiiry  ia  the  aUoUneoi  o£ 
salaries  ( 12  Law  Times,  540). 

FwseBaionof  tmtemeHis — Beyond  UmUs  of  diatriU^ — ^A  judge  of 
die  cooaty  court  has  no  jurisdiction  to  direct  poasessiou  to  be  giveik 
of  premises  beyond  the  local  liauta  o<  the  court,  under  the  9  &  IQ 
Vict.  c.  95,  a.  122  (EUia  v,  Feachey,  S7  L.  Oba.  378). 

jijldmvit  io  deprive  of  eosie, — Tbe  affidavit  to  deprive  plaintiff  e£ 
CDSfa  must  show  that  defendant  dweii  within  the  jurisdiction  of  the 
county  court,  and  that,  neither  party  was  an  officer  of  tbe  court  where 
tbe  action  was  broaght  (White  v.  Wiglay.  a?  L.  Obs.  359). 


MISCELLANEA. 


Appellate  jurisdiction  of  Lords, — We  pass  over  the  well-known 
historical  fact,  that  the  Uonac  of  Lorda  had  no  inherent  junsdiction 
either  to  hear  causes  or  appeals,  aad  that  the  right  to  the  latter,  after 
violent  contests  with  the  House  of  Commons^  w*aa  at  length  esta- 
blished ia  1675»  in  Dr.  Shirley's  case.  The  bounds  of  that  juris- 
diction  are  now  pretty  accurately  defined;  the  House  possesses  no 
appellate  jurisdiction  over  ecdeaiaatical,  maritime,  colonial,  bauL* 
rnptcy,  or  lunacy  cases  ;  bat  there  is  an  i^ipellate  jurisdiction  for  the 
Umted  Ktngdooi,  for  all  cases  at  law  or  in  equity,  as  to  the  latter, 
even  oa  iaaerlocatory  orders,  except  those  cases  at  law  where  a 
statute  prescribes  a  particular  mode  of*  adjudication,  and  does  not  re- 
serve the  right  of  appeal.  It  was,  indeed,  doubted  by  Lord  Eldon 
— and  oa  what  aubjject  did  he  not  doabt  ? — and  by  Lord  Redesdafe. 
that  there  was  jurisdiction  over  oases  Aposed  of  summarily  by  the 
oooru  below.  An  Irish  case  (O'Neill  v.  Fitzgerald,  3  Bli.  N.  S.  24}. 
so  late  as  the  year  1S29,  gave  rise  to  the  doubt.  A  clerk  of  the 
Ceort  of  fachegfaei  having  forged  cheques,  trana&ra  were  frauda* 
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len Af  TniiB  of  tmam  UnMliBg  to  tb«  evtdit  of  tte  ctuae  to  tho  crodit 
of  another.  The  despoiled  credilan  moved  tlial  the  AooowiUm^ 
Gcocr^  ebodld  rcphoe  the  stock;  the  conlett  hf  motion  vm 
between  him  «id  the  Benk  of  Irdmid.  The  oomt  decided  agaiaet 
Che  Aeoooatavt-Geaeral,  from  whidi  decMicn  there  wee  an  a|»peaL 
The  point  of  joriBdiction  was  atarted  b^  Lord  Redeada1e»  and  wee 
sobeeqaeBtiy  argved  with  dietinguiahed  afailky  by  Mr.  Hart,  and  also 
by  Mr.  Sbedwey.  To  oar  mmda,  their  argomeots  were  conviociog ; 
tfaere  was,  hofwerer,  no  direct  edjudicalion  ;  the  case  was  sent  beck 
to  the  CaoMt  of  Exchequer,  who  dedtoed  to  make  any  other  order, 
and  on  ita  coming  back  to  the  House,  that  order  was  reversed  witl^ 
<rat  argnment  (Irish  Jw.  1  IS,  qoottng  Sagd.  Real  Prop,  in  Lords). 

F%gi$are9 — ^/siprooaaeele*-— Under  the  present  kw,  no  tenant  ever 
does  or  ever  wfll  make  the  neccseary  buikhogs  on  his  farm  at  hie 
own  expense,  for  it  is  coitfrary  to^htiman  natofe  to  sow  that  another 
may  reap.  Bat  not  only  will  the  tenant  not  build  :  he  is  even  ua^ 
wUUng  to  repeir.  The  law  g^eaerates  a  i^eneral  feeling  of  hostility  in 
the  tenant's  mind  ;  adispoeitton  to  let  every  thing  be  neglected,  to  let 
go  to  "  rack  and  roin,"  rather  than  akl  the  legal  robber,  by  exerting 
oneself  under  a  law  which  says,  that  wbUe  one  man  makes  the  outlay, 
another  may  reap  the  benefit.  The  decision  of  Elwes  v.  Mawe(3£ask, 
ol)  affirming  the  principle  that  what  a  tenant  has  once  annexed  to 
the  fiarm  is  not  legally  separable  from  it,  because  it  lias  become  the 
property  oi  the  landlord,  subject  only  to  such  temporary  interest  as 
the  tenant  may  have  in  the  land,  involves,  of  course,  the  still  more 
important  point,  that  no  landlord  or  incoming  tenant  can  be  oooa- 
petted  to  pay  anything  for  agrieoltnral  improvements  not  capable  of 
aeparation  from  the  farm,  aoch  as  draining,  subsoiling,  boning, 
guanoing,  mailing,  claying,  &c.  Tbeae  improvements  have  all  sank 
into  the  soil,  and  the  soil  is  the  landlord's.  They  are,  therefere, 
fbrldted  to  the  landlord.  The  principle  being  of  an  all  pervadiag 
nature,  it  becomes  moat  material  to  in^ire,  whether  its  tendency  is 
to  promote  or  impede  the  public  prosperity  ?  Now,  we  do  net 
besntate  to  express  our  opinion  that  this  principle  is  not  only  not 
right,  bat  that  it  occasions  the  greatest  miacfaief  to  all  parties  eoB- 
eeraed— -to  the  tenant,  the  hmdlord,  and  the  public  (9  Law  Bev.  134, 
185). 

SUOes  cf  facU  ta  equity — Proeeedm^  lA^reea.-— It  has  becoMe 
a  common  practice  to  leave  a  state  of  facts  in  the  Master's  office 
withoac  evidence,  and  then  to  attend  for  the  purpose  oC  obtaining  (as 
it  ia  expiessed)  the  Master's  view  or  opinion  of  the  evidence  he  wiQ 
require.  The  Master  might  (perhaps  ought  to)  refhse  to  proceed, 
and  tdl  the  partica,  *'  It  ia  yoar  dnty  to  make  year  case  periset ;  my 
doty  is  to  decide  upon  your  case  when  so  perfeeted ;  it  ia  not  my 
daty  to  advise  yoa  114^  evidence."    The  parties  say  they  are  ^aite 
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aware  of  that ;  but  the  Master's  general  view  woold  be  a  great  re- 
commendation to  them;  probably  save  time  and  expense.  The 
Master  gives  way  under  protest  that  if,  when  the  case  comes  before 
him,  he  should  require  further  evidence,  it  must  Hot  be  said  they  had 
If^owed  bis  opinions  :  thus  the  Master  becomes  a  party  to  instructing 
the  case  (Farrar's  Master  in  Chancery,  15). 

Custody  of  infants — Jurisdiction  of  Chancery  where  no  property, — 
The  jurisdiction  of  the  Court  of  Chancery  over  the  person  of  infanta 
has  been  derived  by  all  the  great  writers  on  this  subject  directly  from 
the  Crown,  by  an  implied  delegation  of  its  authority,  as  parens  patrim^ 
to  assume  the  care  of  those  who  are  unable  to  care  for  themselves. 
Lord  Cotteoham  (re  Spence.  2  Phill.  247)  asserted  the  jurisdiction  to 
be  as  stated  above  in  the  plainest  language,  and  also  added  (which 
is  material)  :  "  The  cases  in  which  this  court  interferes  on  behalf  oj 
vf^onts  are  not  confined  to  those  in  uMch  there  is  property.**     How- 
ever, in  the  late  case  of  re  Fynn  (1 1  Jur.  713),  V.  C.  Knight  Bruce^ 
on. a  petition  to  take  the  custody  of  the  children  from  the  father  and 
give  it  to  the  mother  or  other  proper  person,  said  :    "I  believe  that 
I  ought  to  require  either  an  actual  appropriation  of  property  or  in- 
come, or  some  security."     This  case  raised  the  question  of  the  juris* 
diction  in  this  manner :    Neither  the  father  nor  mother  seem  to  haye 
been  able  to  make  any  settlement  upon  the  children.     The  father  was 
shown  to  be  unfit  to  have  the  care  of  them,  and  the  q^iestion  vru 
not  between  him  and  a  stranger  seeking  to  be  appointed  guardian^ 
bat  whether  under  these  circumstances  the  court  would  deprive  the 
mother  of  her  children,  and  give  them  into  the  custody  of  such  a 
father.     Now,  if  the  jurisdiction  of  the  court  to  interfere  be  inde- 
pendent of  any  pecuniary  consideration,  this  seems  to  have  been  an 
occasion  for  exercising  it ;  but  if  the  decision  in  this  case  is  to  be  re- 
garded as  a  precedent,  it  will  in  future  be  idle  to  deny  that  questions  of 
property  are  in  these  cases  after  all  of  paramount  importance  (13  Jur.). 

Criminal  appeals. — ^The  new  court  of  criminal  appeal,  constituted 
imder  Lord  Campbell's  act  (ante,  pp.  13,  14),  has  now  sat  for  two 
terms.  The  judges  now  are  only  five  instead  of  being  from  twelve 
to  fifteen  (their  usual  number  under  the  former  system  when  hearing 
cases  reserved  for  the  assizes) ;  but  they  deliver  their  judgments 
openly,  and  the  court,  though  not  so  imposing  in  appearance,  bids 
fair  to  be  more  effective  than  the  court  it  has  supplanted.  What  is 
now  chiefly  wanted  to  complete  the  improvement  derived  ,from  the 
act  is  a  more  extensive  right  of  appeal — an  appeal  on  the  fact  whether 
a  man  is  guilty  or  innocent  and  not  merely  on  a  point  of  law  (10  Law 
Mag.  K.  S.  170). 

Report  of  commissioners  on  marriage  with  decerned  wife's  sister, — 
The  commissioners  seem  to  have  thoroughly  entered  into  the  spirit  of 
the  thing ;    they  found  some  confusion,  they  )iave  left  things  worse 


ooofounded  ;  they  found  the  law  in  some  points  unsettled,  and  they 
have  unsettled  it  as  much  more  as  they  well  can.  Perhaps  the  most 
pressing  and  important  qaestion  for  their  consideration  was  what 
effect  the  existing  law  has,  or  an  altered  law  would  have,  on  these 
connexions  ?  And  they  cannot  get  beyond  '!  a  doubt  whether  any 
measure  of  a  prohibitory  character  would  be  effectual.  These 
marriages  (they  say)  will  take  place  when  a  concurrence  of  circum- 
staoces  giVe  [gives]  rise  to  mutual  attachment ;"  and  in  their  "  con* 
dosioD.  in  which  nothing  is  concluded,"  they  report  "  whether  any 
and  what  measure  should  be  introduced  for  a  change  of  the  law,  either 
on  the  side  of  relaxation  or  stricter  prohibition,  we  must  leave  to  the 
wisdom  of  the  Legitlatwe"  The  Blue  book  savours  much  too  strongly 
of  Messrs.  Crowder  and  Maynard's  [the  solicitors]  office  for  our 
taste,  and  we  cannot  help  thinking  that  those  gentlemen  would  have 
done  the  business  quite  as  well  as  the  commissioners.  The  main 
body  of  the  evidence,  arguments,  statistics,  and  suggestions  are  all 
theirs,  their  agents  are  re-examined,  their  petitions  and  circulars  re« 
printed,  their  ideas  adopted,  and,  in  short,  the  Blue  Book  is  not  only 
incomplete  in  other  points,  but  it  wants  the  usual  subscription  at  the 
bottom  of  the  cover — *'  Crowder  and  Maynard,  plaintifa  soHcitors" 
(10  Uw  Mag.  N.  S.  89). 

New  Bankruptcy  Bill, — The  Bankruptcy  Consolidation  and  Amend- 
ment  Act  has  passed  through  the  committee  of  the  Lords,  and  the 
tBird  reading  is  postponed  till  after  Easter. 

Turnpike  Trusts  Bill, — It  seems  that  in  spite  of  Mr.  Lewis's  lucid 
explanation  how  it  is  that  the  Turnpike  Trusts  Bill  will  not  in  any 
way  increase  the  burthen  of  the  county-rate,  inasmuch  as  the  present 
produce  of  the  tolls  and  highways  will  suffice  to  keep  the  roads  in 
repeiw,  to  pay  the  interest  upon  the  debt,  and  to  form  a  fund  for  the 
repayment  of  the  principal,  there  still  prevails  in  many  quarters  con-* 
aiderable  hostility  to  the  measure  (12  Law  Times,  5*39). 

Queen's  counsel, — ^The  Lord  Chancellor's  rejection  of  the  npplica- 
tiouB  recently  made  to  him  by  certain  members  of  the  common  law 
bar  has  produced  much  general  observation,  and  created  much  dis- 
appointment and  individual  dissatisfaction.  Indeed,  we  have  heard 
of  an  instance  in  which  one  of  the  applicants — a  barrister  of  some 
(»)nsiderable  standing  and  deservedly  respected  —  has  evinced  bis 
sense  of  annoyance  at  the  manner  in  which  his  claims  have  been 
overlooked,  by  intimating  his  intention  of  retiring  altogether  from  the 
profession  (27  I-eg.  Obs.  406). 

Medical  and  legal  coroners. — In  Manchester,  on  a  contest  for 
coroner,  there  bemg  a  medical  and  legal  candidate,  and  the  Town 
Council  having  the  appointment,  the  legal  candidate  (Mr,  Herford) 
was  elected  by  a  majority  of  SO.  The  Manchester  Law  Association 
memorialised  the  Town  Council  {Ih,  413). 
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Vohmtary  $ettlement  void  u^tmst  creditmv, — ^After  eiliiig  fSfcarff  v* 
Soalby  (ante,  pp.  77,  76).  and  other  cases,  a  writer  in  tiie  Jwiii 
obtervea :  "  We  conceive  on  the  wkoie  that  the  true  prineiple  to  bft 
collected  frotn  the  cases  is  this — ^that,  in  order  to  set  aside  a  Toltia* 
tary  settlement  under.  13  Eliz.,  it  nrast  be  thown  tiiat  the  settlor 
was,  at  the  time,  in  soeh  drcBmstanees,  that  inahility  to  pay  hia 
d<^s  was  aet«ally  existent,  or  Teasonably  to  be  apprehended  by  him. 
so  that  a  presumption  arises  that  the  settlement  was  made  with 
intent  to  hinder  creditors ;  that  indebted  or  not  indebted^  and  the 
extent  to  which  the  settlor  was  indebted,  are  merely  evidenet 
Irom  which  the  comt  will  condode  that  sach  a  preaomption  ariaes ; 
and  that  a  trifling  debt,  dae  at  the  time  of  the  settlement,  fend  remain* 
lag  unpaid,  if  it  were  shown  that  at  the  time  of  tipe  aettlemefit  the 
•eibtlor  was  ^lundantly  solvent,  would  not  be  sufficient  to  set  aaide 
t^  deed"  (13  Jnr.  pt.  2.  p.  70). 


NOT£S  OF  RECENT  LEADING  CASES 


COMMON    LAW. 

BlLi.  OF  EXCHANGE--.^//ena<ioii  of  biU  c^nf^rmMy  wiik 
intention — Stamp — Fweign  bUi^-^[Ham€lin  ▼.  Brmek,  fJi/hij^*— Oe- 
daration  in  assumpsit  alleged  that  pUuntiff»  in  Fnmee,  drew  a  bill 
for  a  flum  named,  en  defendant,  which  defendant  aooepted.  Issues 
were  joined,  first,  on  a  plea  of  non-^aicceptanee ;  aeeondly*  on  a 
traverse  of  a  plea  alleging  l!hat  plaintiff,  after  the  ecceptaaoe,  and 
withoot  defendant's  concent,  ishanged  the  purport  of  the  bill  by 
altering  the  sum  for  which  it  was  drawn.  On  the  trial  it  appeared 
that  the  bill  had  been  originally  drawn  in  Fwis  lor  a  larger  snm 
than  that  named,  bat  that  defendant  had  accepted  lor  a  amaller 
snm.  In  the  body  of  the  bill  the  snm  originally  named  bad  keen 
altered  to  that  for  which  delendant  had  aooepted»  but  it  ^lid  not 
appear  by  whom,  or  at  what  tme  or  place,  the  altetation  had  been 
toi^e.  No  stamp  was  on  the  bilL  Held,  that  pkun^ff  waa  entitled 
to  a  verdict  on  both  isaoes,  the  acceptance  by  defandant  lumiehiag 
evidence  that  he  aseeoted  to  the  iaaeition  of  the  saaaller  sum,  and  it 
not  being  shown  that  the  tlterationr**even  if  made  by  the  partiea 
contrary  to  their  original  intention— ^waa  made  in  England,  so  as  ito 
render  a  stamp  reqaiatte  (Hamelm  v.  Brack,  9  Q.  B.  Bep.  3U7  ; 
8.  C.  10  Jor.  1694;  16  Law  Jonro«,  N.  S.»  Q.  B.  M3).  Binr 
FMteson,  J. :  «*  Una  case  is  not  like  Knight  v*  Cknenta  (SAd^and 
El«  Sid),  baeaaae  there  fhcbill  appeared*  <  on  iospaetiottv  to  tare 
been  altered,  and  there  wa»notUkig:lo  esplain  te  altenMiaftk  -Mm^ 
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die  %ai  wM  dnwo  f0r  £1M  Oi.  Sd.  od  «ODeptBd  lor  jU23  (te.  U.^ 
th«t  explahiB  aad  aceomli  lor  the  tthemtioQ  •obae^oeotlr  ttadc  m 
f^e  body  of  the  bi8«  There  eve,  ^mb.  two  raaeons  why  the  »lteMu* 
tion  does  not  Tittaile  the  hflL  Fint.  It  WMf  be  /airly  taken  to  have 
been  made  m  ftrraaanoe  eC  the  original  inteDtiga  of  tbc  purtiet.  The 
plaiatiiT  drew  tiie  bill  for  £124  Oa.  2d.,  bet  he  meant  to  draw  it  fur 
the  aom  doe  to  hiin  from  the  defeodaet ;  end  the  defeodaut  having 
accepted  it  lor  tbekttereom,  faeaeqeieaced  in  it.  ^ecoAdly*  The  biil 
yumng  been  drawn  in  Pkfia  and  aoeepled  ia  Lundon,  why  are  we 
to  preaumc  that  the  alteratkm  was  «iot  oMvle  id  Paria  ?  Aad  ia  that 
ease  it  wonio  not  reqotre  a  etaa>p« 

FACTOR. — Antk&rky  o/fucitr  1o  mUfor  re^papment  nf  mltMnc€$ 
made  im  etMm^mneut, — [BmaH'W^  Smuhrtt  17  Law  ionrtL..  N.  S«, 
"C.  P.  285]. — This  was  an  aetioft  by  the  prioetpal  against  a  (actor 
for  aeliifig.  contrary  to  ardera,  goeda  oaaaigaad  to  hiai ;  aad  the  tnm 
question  rataed  upon  demairci  to  aerend  special  pleaa  waa,  whether  a 
ftctor  who  baa  niade  adraneea-oa  aaaoant  M  hia  priocipaL  haa  the 
Tight  to  sen  the  goods  in  haa  hande,  eoatsary  to  tibe  ondera  of  the 
principal,  on  the  principal  making  default  ia  vepayng  the  advaaoes. 
For  the  plamtiff  it  waa  contended  the  factor  paaaeaaed  a  mere  right 
of  lien,  wbieh   was  not  to  he  imderataed  aa  carrying  with  it  any 
genend  right  of  sale  to  aeeaw  an  indaaiaity  ;  a  jtaa,  acoardiog  to 
Story  OB  Agency,  p.  971,  bebg  erdiaardy  nothing  nare  than  a  right 
of  retainer  of  the  property ;  and  farther,  that  the  nature  and  object 
of  the  contract  upon  which  gooda  are  eonaignad  by  a  principal  to  iiis 
ftctor,  was  sach  as  by^no  aneans  impliodly  gave  risa  to  an  absuliile 
anthority  to  dispose  of  them  in  the  event  of  the  latter  not  beiag 
Tdmborsed  bis  advances.     On  behalf  of  defendant  it  was  argued  it 
was  part  of  the  law  of  England,  diadnet  froaa  aay  partiealar  usage* 
that  a  ftolor  ander  adraneeo  to  hia  principal,  ahoaUL  in-  sach  case, 
Imve  a  right  to  reimbarse  himself  oat  of  the  prooeeds  of  die  consiga- 
meot,  provided  the  saie  sras  made  ia  the  exercise  of  a  soand  diacre- 
tion,  and  for  the  benefit  of  his  prinetpal,  aa  was  alleged  in  the  pleas ; 
and  the  dicta  of  Pbrke.  B.,  in  Warner  y.  M'Kay.  1  M.  and  W.  670, 
and  of  Mr.  Jnstiee  Bailey  in  Orahan  v.  Leyaler,  6  M.  and  S.  5,  as 
aho  some  American  aathorltiet,  were  relied  apon  aa  jaatifyiag  in 
aome  degree  each  an  inferenoe.     The  jadgmeat  ef  the  eoart  waa 
delivered  by  Wilde,  C.  J.,  wherein  it  ia  ohaerved,  the  total  absiinewse 
of  any  EngllBh  anthority  maoppert  of  the  iutor  paasessing  anything 
beyond  a  fien,  area  itself  a  strong  argmaent  agaiBat  the  existeace  of 
the  right  of  ade  contended  for.     The  oase^  Graham  v.  Ley»ter«  it 
ia  said,  vras  oibvionsly  diatingniahable  froai  the  piaseat  case,  hecaaae 
there  an  expsesa  authuiity  ta  seU  at  Iha  liM*or'a  disevetican  had  never 
been  revoked^     Bat  hi  regard  ^  the  poiat<whathcr  if  gneda  being 
ootuigQed  t»  m  fitdev  far  asie.  and  adaaaota  Mag  after wavds  made 
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upon  them,  be  thereby  acquired  an  antboritj,  coapled  with  aa  intereift. 
80  as  to  render  each  authority  to  sell  irrevocable  (and  it  was  in  aoch 
point  of  view  the  Hen  was  most  strenuously  contended  for),  the  oonrt 
said,  the  doctrine  of  an  irrevocable  authority  applied  only  to  cases 
where  the  authority  was  given  for  the  purpose  of  being  a  secnrity,  or 
part  of  the  security,  and  not  to  cases  where  the  authority  was  given 
independently,  and  the  interest  of  the  donee  arose  afterwards,  and 
was  incidental  only.     Such  was  the  view  taken  in  Walsh  v.  Whit- 
worth  (2  Esp.  565),  and  since  acted  upon.     So  here,  the  goods 
being  consigned  to  the  factor  for  sale,  that  conferred  an  im{^isd 
authority  to  sell ;  yet  the  factor's  afterwards  making  advances  did  not 
make  it  an  authority  coupled  with  an  interest ;  but  there  waa  an 
independent  authority  and  an  interest  subsequently  arising,  which 
authority  might  therefore  at  any  time  be  revoked.      It  was  not  defied 
the  making  such  an  advance  might  be  a  good  consideration  for  an 
agreement  that  the  authority  to  sell  should  be  no  longer  revocable, 
but  it  was  asserted  there  was  no  authority  or  principle  of  law  £or 
saying  such  an  effect  wonld  arise  independently  of  the  agreement 
{Smart  v.  Sanders,  tuprd). 

NUISANCE. — Landlord  and  tenant — Smoke  from  chinmeyT^ 
Owner  ofpremi9e$-^[Rieh  v.  Basterfield,i$^ra']>''-^Althoaf;h  the  owner 
of  property  may,  as  occupier,  be  responsible  for  injuries  arising  from 
acts  done  upon  that  property  by  persons  who  ore  there  by  his  permis« 
sion,  though  not  strictly  his  sgents  or  servants,  snch  liability  attaches 
only  upon  parties  in  actual  possession.  When,  thereforei  an  actbn 
was  brought  against  A«  the  owner  of  premises,  for  a  nuisance  arising^ 
from  smoke  issuing  out  of  the  ohimn^,  to  the  prejudice  of  the 
plaintiff  in  his  occupation  of  an  adjoining  messuage,  on  the  ground 
that  A.  having  erected  the  chimney,  and  let  the  premises  with  the 
chimney  so  erected,  had  impliedly  authorised  the  lighting  of  a  fire 
therein  :  Held,  that  the  action  would  not  lie.  Held  al^  that  in- 
asmuch as  the  premises  were  in  the  occupation  of  B.,  a  tenant,  at 
the  time  the  fires  were  lighted,  A.  was  entitled  to  a  verdict,  on  a 
plea  of  "  not  possessed,"  the  allegation  as  to  possession  having 
reference  to  the  time  when  the  nuisance  complained  of  was  com- 
mitted, and  not  to  the  time  at  which  the  chimney  was  erected  {Rick 
V.  Basterfield,  4  Com.  Bench  Rep.  783 ;  S.  C.  2  Car  and  Ktrw. 
257;  II  Jur.  696.;  16  Law  Joum.,  N.S.,  C.  P.  273).  Per 
Cresswell  J.  (after  stating  the  case  of  fiez  v.  Moore,  3  B.  and 
Ad<d.  184) :  '*  Another  case  relied  on  was  Rex  v.  Pedly  (I  Adol. 
and  Ellis,  822),  in  which  it  was  said,  if  a  landlord  erects  a  building 
that  is  a  nuisance,  and  leta.the  land  with  the  building  so  erected  on 
'  it,  he  is  liable  to  be  indicted  lor  such  noisance  being .  continned  or 
^  created  during  the  term.  The  case  of  Rosewell  v«  Prior  (2  Sidk. 
460)  was  cited  to  show  that  if  ia  tenwit  for  a  term  of  vearsenBcSoi  a 
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ImMuig  which  waa  a  nuisance  to  hit  ncighbonrt.  he  was  liable  to  be 
«iied  for  a  continaance  of  the  naisanee ;  which,  it  was  conteDded* 
was  an  authority  for  aayingr.  that  the  defendant  having  built  the 
chimney^  and  having  let  the  ahop  with  the  chimney  in  it,  he  waa 
liable  for  the  injury  done.  *  "^  It  was  not  contended  at  the 
trial,  or  on  the  argument,  that  the  chimney  erected  by  the  defendant 
was  itself  a  nuisance,  unless  used  iu  a  manner  that  caused  the  smoke 
to  issue  to  the  prejudice  of  the  plaiutiff,  in  the  occupation  of  his  own 
premises.  No  complaint  could  be  made  against  the  landlord.  He 
^d  not  let  the  premises  with  any  existing  nuisance  on  them ;  and  if 
lie  had,  by  letting  the  chiouiey  to  the  tenant  with  the  occupation, 
•oeh  tenant  would  be  liable  for  a  continuing  and  upholding  of  the 
nuWance.  as  in  Rosewell  v.  Prior.  Nor  did  the  defendant  enter  into 
m  contract,  express  or  implied,  with  the  tenant  to  make  a  fire  in  the 
stove.  The  latter  might  have  done  it  without  subjecting  himself  to 
the  complaint  of  the  plaintiff,  or  might  have  made  fires  in  a  more 
eoavenient  mode,  aa  by  using  coke,  or  have  abstained  from  making 
fires  at  all  when  the  wind  was  in  such  a  direction  as  to  carry  the 
amoke  to  the  plaintiff*s  house  ;  and  it  is  quite  possible  for  the  de- 
fendant to  have  occupied  the  shop  without  making  fires,  it  being 
<iptional  on  his  part  to  make  them  at  all,  or  to  make  them  in  snch 
manner,  and  at  such  times,  as  not  to  annoy  the  plaintiff,  or  create 
any  kind  of  smoke  to  create  a  nuisance.  The  case  resting  not  on 
the  erection  of  the  chimney,  but  the  subsequent  use  of  it  by  the  de- 
fendant, the  question  is  whether  he  is  guilty  of  a  nuisance.  Several 
canes  are  cited,  in  which  the  owners  of  fixed  property  have  been 
^eld  liable  for  the  consequences  of  acts  done  on  it  by  persons  not 
strictly  their  servants  or  agents ;  but  the  principle  on  which  those 
cases  proceeded  is  dearly  laid  down  by  Mr.  Justice  Littledale,  in 
Lau^ter  t.  Pointer  (a  B.  and  G.  547),  which  judgment  has  been 
much  acted  on  by  the  Court  of  Exchequer  in  Qoarrman  v.  Burnett, 
(6  Mees.  and  W.  499).  The  principle  stated  by  Mr.  Justice  little- 
dale  is  that,  where  a  plaintiff  is  in  possession  of  fixed  property i  he 
vanst  take  care  that  it  is  so  used  and  managed  that  other  persons 
:nite  not  mjured,  whether  it  be  managed  by  his  own  immediate 
servants,  or  whether  conducted  by  other  person's  servants.  Thfs 
role  is  expressed  in  all  the  cases,  except  Lieslie  v.  Pounds  (4  Taunt. 
S49),  and  Rex  v.  Pedly  (1  Adol.  and  Ell.  822).  *  *  If  Rex  y. 
Fedly  is  to  bsf  considered  as  a  case  in  which  a  landlord  is  to  be  held 
liable  because  he  had  demised  the  buildings  on  which  the  nuisance 
existed,  or  because  ha  bad  relet  them  after  the  necessary  buildings 
hcd  created  the  nuisance,  and  because  he  had  undertaken  the 
^lianmsg  and  had  not  performed  it,  we  think  the  judgment  right, 
SHid  it  does  not  mifitale  against  the  present  position  ;  but  if  it  is  to 
ta'taken  as  a  deoision  that  a  landlord  ii  responsible  for  the  acts  of 


iBt  tenants  in  creatiog^  s  naifiaiice,  we  tbtak  it  goes  faeyxiad  lusy 
principle  laid  down  in  any  previouely  decided  cases,  and  we  cannot 
MBcnt  to  it.  For  tbe  reasons  given,  we  think  the  verdict  in  this 
case  shonld  be  entered  for  tbe  defendant,^  on  the  plea  of  not  guilty« 
jm  well  as  on  the  issue  of  not  possessed^  which  refers  to  the  time 
when  the  nnisanoe  Was  created." 

SQUITT. 

STATUTE  OF  LIMITATIONS— j^e«l  &f  $taiute  M»ed  iy 
creditors'  bill — Jmd^immt  treiU^r  not  partp  to  bill, — It  is  well  settled 
that  an  ordinary  creditor's  suit  institiiled  en  behalf  of  tbe  fi\mv$iff 
and  all  others  who  shall  come  in  and  prove*  has  the  effect  Bot  tmiy 
of  keepiog  alive  tbe  plaintiff's  own  denand,  but  those  of  all  the  «ther 
tsreditors  who  come  m  under  the  decree.  The  principle  of  this  rule 
is,  that  where  a  bill  is  filed  by  one  crediior  on  J>ehalf  of  himself  and 
other  creditors,  and  tbe  others  come  in  nnder  the  decree,  it  is  rea- 
sonable to  .presume  that  they  were  lying  by,  seeing  that  there  was  a 
snit  in  progress,  in  the  course  of  which  they  would  be  enabled  to 
come  in  and  prove  their  demands^  and  it  would  be  impolitic  to  lay 
down  a  rule  which  would  make  it  necessary  for  each  creditor  to  ia« 
stitute  a  separate  suit,  or  .commence  a  separate  action  for  the  t^- 
eovery  of  his  particular  demand.  The  leading  ease  on  this  sufafect 
«  Stemdale  v.  Hankinson  (1  Sim.  393).  The  margnal  <u>te  of 
diat  case  is,  "  A  bill  filed  by  one  creditor,  on  behalf  of  himself  and 
idl  others,  will  prevent  the  statute  of  limitations  from  running  against 
a&y  of  the  creditors  who  come  under  the  decree."  The  bill  in  that 
sait  was  filed  on  the  5th  of  May,  1812,  on  behalf  of  the  plaintiffs 
and  all  other  creditors  of  G.  U,  deceased,  he  having  died  the  27th 
June,  1810.  On  the  1 4th  April,  1818,  tbe  usuid  decree  was  inade. 
The  Master  reported  against  several  claims,  on  the  ground  that  the 
testator  having  died  in  1 810,  and  the  decree  not  being  made  until  eight 
years  afterwards,  the  claimants  were  barred  of  any  remedy.  To  this 
Import  three  of  the  creditors  excepted.  In  the  course  of  the  arga* 
■Mat  the  Vice- Chancellor  observed,  "  This  is  not  a  bill  filed  simply 
by  A.,  but  by  A.  on  bdialf  of  himself  and  all  other  creditors.  It  is, 
in  fact,  a  bill  by  all  the  creators**'  In  his  judgment,  he  says,  "  The 
other  fallacy  is,  that  the  statute  bars  the  suit  in  equity,  which  it  does 
«iot  [this  was  prior  to  3  &  4  Will.  4,  c,  27} ;  but  as  courts  of  equity 
'  will  not  entertain  stale  demands,  they  have  thought  proper  to  adopt 
the  limit  of  six  years  in  .analogy  to  the  statute*  and  pleas  of  .the 
statute  are  admitted  in  these  ^sonrts  on  analogy  only,  but  when  Jthe 
larcamstances  of  a  case  are  such  as  to  make  it  against  oopscienos  to 
fffiply  ,the  rule  foudded  on  this  analog,  the  /court  wiU  not  enforse  it* 
It  haa  been  said,  that  if  a  creditor  files  a  hill  qn  behalf  of  himself  and 
others,  and  permits  it  to  )ie  dismissed  before  diQrm,.t)^,9Mvi^moM. 
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apply.  I  diBcenfc  fron  this  propoeition  ;  for  I  tUnk  the  court  wONtd 
protect  a  creditor  agaioat  aa  accident  of  that  kind/'  *'  Suits  have 
bee&  instituted  ia  which  creditors,  in  cooscquence  of  the  deaths  of 
parties,  and  a  varietj  of  other  cirounistances,  liave  been  unable  to 
procure  a  decree  for  two  or  thfce  years,  although  every  reasooable 
diligenGe  may  have  been  used ;  and  if  the  schedules  to  most  of  the 
repoirts  made  in  suits  of  this  nature  were  looked  through,  it  would 
be  found  by  comparison  of  dates,  that  two-lhirds  of  the  credi- 
tors might  have  been  shut  out  by  a  strict  application  of  the 
rule.  I  entertain  no  doubt  that  every  creditor  has,  after  the 
filing  c^  the  hill,  an  inchoate  iaterest  in  the  suit,  to  the  extent 
of  its  being  considered  as  a  demand,  and  to  prevent  hi?  being 
abut  out  because  the  plaintiff  has  not  obtained  a  decree  within  the 
six  years ;  and,  therefore  I  am  clearly  of  opinion  that  tbid  exceptioa 
must  be  allowed/'  It  has  even  been  decided  that  the  statute  ia 
Bated  by  a  judgment  creditor's  bill,  not  filed  by  the  plaintifi'  on  be- 
half of  himself  and  all  others,  but  the  prayer  of  the  bill  bciug  that  of 
a  bill  on  behalf  of  all  the  creditors  (O'Kelly  v.  Bodkin.  2  Iri^h  £q. 
Hep.  361).  In  the  very  recent  case  of  Bennett  v«  Bernard  (I  Irish 
Jar.  145)  the  doctrine  of  these  and  other  similar  cases  was  much 
considered,  and  it  was  there  held  that  a  judgment  creditor  cannot 
avail  himself  of  the  pendency  of  a  foreclosure  suit*  as  preserving  his 
debt  from  being  barred  by  the  statute  of  limitations.  The  Lord 
Chancellor  said :  "  This  bill  is  the  bill  of  a  mortgagee  (filed 
in  1811)  ;  it  prays  an  account  of  what  is  due  to  him;  it,  no  doubt, 
prays  an  account  of  incumbrances,  and  the  conusee  (the  judgment 
creditor)  might  come  in  to  prove  his  debt,  but  he  has  no  priority 
with  the  plaintiff.  It  was  not  till  1841  that  a  bill  was  filed  which 
the  judgment  creditor  might  himself  have  filed.  Now,  the  language 
of  the  cases  demonstrate  this  principle,  that  though  the  words  of  the 
act  of  the  3  &  4  Will.  4,  c.  27,  s.  40,  do  not  refer  to  the  proof  of 
demands  under  a  bill,  it  must  be  at  least  in  the  nature  of  a  bill  for 
the  recovery  of  the  demand  in  question.  The  mortgagee's  suit  was 
not  for  the  recovery  of  the  judgment  creditor's  demand;  he  could 
sot  have  instituted  that  suit,  nor  could  any  one  else  have  filed  the 
bill  on  his  behalf.  No  doubt  the  bill  of  1 84 1  was  one  of  which  he 
xnight  have  the  benefit  if  he  were  in  proper  time ;  that  was  for 
general  administration,  but  then  the  judgment  had  been  long  barred. 
Id  the  case  of  Watson  y.  Birch  (15  Sim.  528  ;  S.  C.  l6Law  Joum.» 
N.  S.,Ch.  788 ;  1 1  Jur.  198).  the  V.C.,  after  remarking  that  Siemdale 
V.  HoMiinson  was.  decided  before  the  statute,  says — '  At  I  have  exr 
pressed  it  to  be  my  opinion  that  the  statute  of  the  3  &  4  Will.  4, 
C.  27,  s.  40,  prevents  any  proceeding  being  tpken  to  enforce  a 
judgment  against  either  land  or  persona]  estate  after  the  expiration 
6itht  time  limited  by  it,  it  seems  to  me  that  the  matter  was  con- 
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doded,  anless  there  wasaometkiog  in  the  bill  filed  in  1817,  or  in  the 
proeeedings  upon  it,  which  prevented  the  statate  from  operating.  I 
cannot,  however,  make  oat  that  there  was  anything  that  could  have 
that  effect.'  He  then  goes  into  the  consideration  of  the  qaestion  ia 
that  case,  into  which  it  is  not  necessary  for  me  to  follow  him.  I 
may  consider  the  oases  in  this  country  not  to  be  disturbed  here,  but 
by  allowing  this  daim  I  ehodd  be  carrying  them  \)eyond  their  prin- 
dple«  and  introdudng  a  new  exception  into  the  statute/' 

CONVSTANCINO. 

COPYHOLDS. — Feet  on  surrender  and  admiliance^  Railway 
company — Land*»  clausea  consolidation  act.^^[€boper  v.  the  Norfolk- 
Railway  Company,  13  Jar.  195.] — ^This  case  is  a  most  important  one 
for  stewards  of  manors ;  but  before  stating  it  we  may  notice  the 
provisions  of  the  Land  Clauses  Consolidation  Act  of  1845  (the  8  Vict, 
c  18)  as  to  copyholds.  By  sect.  95,  copyholds  are  to  be  conveyed 
by  the  same  species  of  assurance  as  if  they  were  freehold,  but  the 
deed  is  to  be  enrolled  on  the  rolls  of  the  manor ;  and  until  the  lands 
are  enfranchised  they  shall  continue  subject  to  the  same  fines,  rents» 
heriots,  and  services,  as  were  theretofore  payable.  Three  months 
after  the  enrolment,  or  within  one  month  after  the  promoters  of  the 
undertaking  shall  enter  on  the  lands  for  the  purpose  of  the  works, 
they  shall  procure  the  same  to  be  enfranchised,  and  for  that  purpot;e 
shall  apply  to  the  lord,  and  pay  him  such  compensation  as  shall  be 
agreed  upon  ;  and,  if  the  parties  fail  to  agree,  the  amount  of  such 
compensation  £hall  be  determined  as  in  other  cases  of  disputed  com- 
pensation (sect.  96).  Upon  payment  or  tender  of  such  compensa- 
tion, or  on  deposit  in  the  bank,  according  to  the  circumstances  of 
the  case,  or  if  the  lord  fail  to  adduce  a  good  title,  the  promoters  of 
the  undertaking  may  execute  a  deed-poll,  and  thereupon  the  land 
shdl  become  freehold  (sect.  97).  If  any  copyhold  land  be  s^ubject 
to  any  customary  rent,  and  part  only  of  the  land  subject  to  tbe  reiit 
be  required  to  be  taken  for  the  purposes  of  the  act,  the  apportion- 
ment of  such  may  be  settled  by  agreement  between  the  owner  of 
the  lands  and  the  lord  of  the  manor,  on  the  one  part,  and  the  pro- 
moters of  the  undertaking,  on  the  other  part ;' and  if  such  apportion- 
ment be  not  so  settled  by  agreement,  then  the  same  shall  be  settled 
by  two  justices  (sect.  98).  Where  copyhold  land  is  taken  by  a 
railway  company  under  the  Lands  Clauses  Consolidation  Act,  8  Vict. 
c.  18,  the  steward  of  the  manor  is  bound  to  enrol  the  conveyance 
required  by  that  statute,  on  payment  of  such  fees  only  as  would  be 
due  to  him  on  the  surrender  of  the  land  to'  the  use  of  a  purchaser, 
and  has  not  any  claim  for  the  fee  due  on  admittance  also  (Cooper 
V.  the  Norfolk  Railway  Company,  svprii).  Per  Parke,  B. :  "Ac- 
cording to  the  ordinary  meaning  Of  the  words  used,  the  steward  was 


boimd  to  enf^l  tlus  pavliaiMntary  coaveyanoe  on  psjrment  of  sncAi 
lees  ai  would  be  4ae  to  him  on  the  sarrender  of  the  lands  to  the  qm 
of  a  parcbaaer ;  he  would  DOt  have  kAj  claim  for  the  fee  due  on  ad- 
mittance also,  for  that  i»  a  different  fee.      If  this  constraction  can 
be  shown  to  he  at  Tariance  with  the  inteation  of  the  Legielatnre,  to 
be  collected  from  other  parts  of  the  act,  or  would  lead  to  some  mani- 
fest injostlce,  we  idight  see  if  the  language  of  the  act  could  be 
construed  so  as  to  avoid  those  results.      At  first  view  it  would 
seem  that  as  the  Legislature  probably  meant  no  one  to  be  a  loser  by 
the  powers  given  to  these  companies,  it  would  be  unjust  to  oblige 
the  steward  for  one  fee  to  perform  an  act  equivalent  to  a  surrender 
and  admission,  which  if  the  statute  had  not  passed  would  have  en« 
titled  him  to  two.     But«  on  consideration,  it  will  be  found  that  there 
18  no  injustice  in  this  enactment.     There  are  two  reasons  why  the 
provision  may  be  deemed  a  perfectly  fair  one.      First,  because  the 
Legislature  may  have  considered  that  if  the  act  had  never  passed 
the  steward  would  have  had  no  fee  at  all;   and  besides  that  the 
passing  of  the  act  would  cause  an  increase  of  his  business,  which 
would  compensate  for  the  smaller  fee.      And  a  second  reason  is 
that  the  effect  of  the  parliamentary  conveyance  is  to  put  the  pur- 
chasers of  the  company  substantidly  in  no  better  condition  than  if 
they  had  been  mere  surrenderees,  for  the  next  clause  in  the  statute 
compels  them  to  enfranchise  the  copyhold ;  and  as  surrenderees  they 
might,  no  doubt,  have  done  that  without  admittance.  (See  Wilson  v. 
Aflen.  i  Jac.  and  W.  611.) 

TRUSTEES. — Extent  of  estate  oa  devise  to  trustees  without  words  ' 
o/HmitatioH — [Dm  dem  Mfdler,  v.  Chridge,  13  Jur.  173]. — ^This 
case  turns  upon  these  questions :  1 .  Generally  what  estate  does  a 
trustee  take  under  a  devise  (prior  to  1  Vict.  c.  26),  without  words 
of  limitation  ? — 2.  In  particular,  where  the  trusts  are  for  the  use  of 
a  married  woman,  and  to  her  separate  use  ?  It  appeared  that  the 
testator,  by  his  will*  directed  his  executors  and  trustees  therein 
named  "  to  pay  and  discharge  all  his  just  debts*  funeral  and  testa- 
mentary expenses,  and  subject  thereto;"  he  devised  a  freehold 
messuage  to  the  said  executors  and  trustees,  in  trust,  to  permit  his 
"Wife  to  live  thereon  during  her  life ;  and,  after  her  decease,  he 
devised  the  same  "  unto  the  said  executors  and  trustees,  and  the . 
sorvivor  of  them,  his  executors  and  administrators,  in  trust,  to  permit 
and  suffer  "  his  daughter  Ann  to  receive  and  take  the  rent  of  the 
said  messuage  during  her  life,  free  and  independent  of  the  debts, 
control,  or  engagements  of  her  present  or  any  future  husband  ;  and, 
alter  her  decease,  the  testator  devised^the  said  messuage  to  his  said 
"  executors  and  trustees,  their  executors  and  administrators,  upon 
tmstt"  to  pay  and  apply  the  rent  to  the  use  of  Israel  M,,  the  eldest 
aoD  of  hia  said  dan  hter  Ann  in  the  event  of  his  not  attaining 
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twcftty-one  at  the  tioM  of  liw  dMeaae  o€  the  ttftefeMr's  tvid  wiie^i 
dmghter  Ann.      And  after  the  said  lanel  shouid  altata  sndk  age  eC 
tweoty-ooe,  then  the  testator  deviaad  the  said  mcHutig^  to  the  aaid 
Israel  for  hi»  life.     The  testator,  by  bb  will,  tbeik  preoeeded  to 
to  the  said  troateca  eertaia  eootiBgen^  de«iaea»  wVuch  never 
pened,  and  devised  the  residue  of  hia  property  '*  unto  and  between 
hia  said  wife  and  hk  said  danghter  AnOp  in  e%akl  aharea  aad  f  r»» 
portions,  share  and  share  alike ;  the  share  of  Ua  said,  daughter,  ak» 
independent  of  the  debu.  control,  or  eagagemeata  of  her  preaeal  at 
any  future  hasband,  in  auuiBer  aforesaid."     Held,  that  the  beireClfaia 
testator's  daughter  Ann  took  under  the  will  a  legal — and  not  HMfelgr 
an  equitable-^eatate  in  the  residue  (Doe  d.  IM^ler  v.  Ckuridge.  15 
Jar.  1 73).     Per  Cresawell,  J. :  "  We  are  of  opinion  that  the  kaaoca 
of  the  plaintiff,  aa  co-heirs  of  Ann  Muller,  have  the  legal  estate  to 
the  residue,  and  that  this  rule  oaust  he  discharged.     Il  is  clear  thaft^ 
under  the  first  part  of  the  will,  whether  the  estate  goea  to  the 
trustees,  and  remains  in  them  in  trust,  or  the  nse  he  ezeented  m 
the  devisee  beneficially  interested,  the  testator  did  aot  intend  to  giv% 
the  fee.     Iliere  are  no  words  o£  ieheritanee :    the  direetioa  to  pajf 
the  debts,  and  so  forth,  will  not  sapply  their  place ;    and  the  rej» 
tition  of  a  devise  to  trustees^  after  each  of  aeveral  particokr  edatea^ 
occurs  here,  a  circomstance  much  relied  on  by  Lord  Eldoft  m 
Hawkins-v.  Luscombe  (2  Swanst.  375),  aa  shewing  that  the  wholi» 
legal  estate  was  not  at  once  given  to  the  trastees.      Then,  witk 
regard  to  the  devise  of  the  residue,  in  terms  it  ia  to  the  wife  aad 
daughter  in  equal  shares,,  without  mentioning-  the  trustees  and  ex« 
ecutors ;  but  it  was  argued  that,  as  the  share  ol  the  daughter  in  the 
residue  was  to  be  '  independent  of  the  dehta,  control,  or  engage* 
ment  of  her  present  or  any  fiatnre  husband,  in  manner  aforeaaidj 
the  testator  plainly  intended  that  ahe  shoald  take  the  reaidne  in  the 
same  manner  as  the  particular  estate  before  devised  to  her,  naoidij^ 
through  the  intervention  of  trustees,  and  that  th^»  eonseqaendi]r» 
would  take  the  legal  title  by  impheation.      We  tlunk,  however,  ^mk 
the  words  *  in  manner  aforesaid,'  are  satiafied  by  sopfpoaing  thttfc 
the  testator  intended  to  give  her  the  residue  aa  weU  as  the  partidibr 
estate  to  her  separate  nse,  and  that  they  eannot  have  the  effset  of 
giving  the  estate  by  implication  to  the  trosteca;   if  they  eotdd,  afalk 
ihe  estate  to  them  would  only  be  co*exlensif«  with,  the  object  t*  bft 
attained,  name^,  the  protection  of  her  iotefeat  daring  her  liil».      It 
would,  therefore,  determine  on  her  deaths  and  the  eo-hevs  at  lev 
would  stitt  take  the  legal  estate.      This  view  a£  the  case  appeara  %» 
be  warranted  by  the  case  of  Jonea  ¥•  Lord  Saye  aad  Sale  (I  E^ 
Ahr.  383,  reported  also  in  Vin.  Abr.  '  Deviae'  (C*  U>,   pi.  IB^i 
cited  in  Hartoa  v.  Harton,  7  T.  R.  6o2>." 
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We  BStt  now  to  conndor  the  eobjeet  of  ehsrge^,  other  direct  oi^ 
imEreet,  by  an  iiiciimbent  of  hu  rectory  or  yicarage,  for  payment  of 
debts  or  ammitiee.  By  the  ralei  of  the  oommon  law,  aocordiiig  to 
the  better  opimona,  the  faieinnbeiit  could  lawfully  charge  or  demiae 
the  glebe  of  his  benefloe  m  fiivonr  of  a  creditor  (See  Wyae  ▼.  Berea- 
lord,  3  Dm.  and  Wirr.  289 ;  Mouva  t.  Leake,  8  Term  Rep.  411). 
In  this  last  caie  Lord  Kenyon  aaid :  "  In  thia  eaae  a  dergyoaa 
executed  a  deed  by  which  he  granted  an  annaity  out  of  certain 
benefioes,  Thia  b  not  mahak  im  $e ;  there  is  noihiHg  tpranf  in  such 
a  iraneaeikm,  esteept  a»  far  a$  it  is  prohMted  iy  staiule  '*  (See  alao 
Metcalfe  T.  Archb.  of  York,  6  Sim.  224  ;  S.  C.  1  Sljl.  and  Cr. 
547).  It  ia,  therefore,  clear  that,  except  by  virtue  df  aome  atntute, 
demiaea  or  chargea  by  incumbents  of  their  beneficea  are  not  legal 
(See  Doe  d.  Catea  v.  Somervffle,  6  Banu  and  Crea.  126;  Doe  dem. 
Broughton  t.  GuDy,  10  Bam.  and  Crea.  344 ;  White  t.  Bishop  of 
Peterborough,  3  Swanst.  109 ;  CoTOna  t.  Archer,  1  Koss.  and 
MyL  2S4). 

13  EKi.  e,  20  and  14  Blit.  <c.  1 1. — There  have  been  two  atatutea 
paaaed«  The  firat  ia  the  13  Eliz.  c.  20,  a.  1,  by  which  it  ia  pro- 
vided, in  the  first  place,  that  no  lease  to  be  made  of  any  benefice  or 
ecclesiastical  promotion  with  care^  or  any  part  thereof,  and  not  being 
impropriated,  ahaU  endure  any  longer  than  while  the  lessor  shall  be 
ordinarily  resident  and  serving  we  care  of  such  benefice,  without 
absence  above  fboracore  daya  in  any  one  year,  &c. ;  and,  secondly 
(which  ia  what  we  are  chiefly  concerned  with),  that  allchargings  of 
any  ancfa  benefice  with  cure  of  souls,  with  any  pension,  or  with  any 
profit  out  ci  the  same*  to  be  yielded  and  taken,  thereafter  to  be  made, 
other  than  rente  to  be  received  upon  leases,  according  to  the  mean* 
ing  of  that  act,  shall  be  irf/er/yooicf.  By  s.  15  of  14  Eliz.  c.  11, 
after  reding  that  aundry  evil  disposed  peraona  had  defeated  the 
meaning  of  the  preceding  statute,  it  ia  enacted  that  all  bonds,  con* 
traota,  promiaea,  and  covenanta,  thereafter  to  be  made  for  sufifering 
or  permitting  any  person  to  enjoy  any  benefice  or  ecclesiastical  pro« 
■ilotion  with  cure,  or  to  take  the  profita  or  fruits  thereof,  shall  be 
adjadged  of  anoh  force  and  validity  as  leases  by  the  same  persona 
anade  of  auch  beneficea,  &c.,  with  cure— that  ia,  to  be  void  on  the 
parson's  non^resadenoe.  This  statute  in  effect  says,  that  if  the  bond 
or  eovenaat  was  m  eiect  a  leaae,  it  shall  be  good  to  the  aame 
ezteilt  aa  leasee,  by  13  Elia.  c.  20.  The  13  Eliz.  c.  20  was  at  first 
only  temporary,  btit  after  varioua  continuances,  was  by  3  Ca^»  1,  e*  4, 
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made  perpetaal.     We  shall  presently  see  that  the  13  Eliz.  c  20, 
has  been  repealed,  and  then  afterwards  revived. 

We  may  here  state  that  it  has  been  fully  settled  by  decisions,  on 
the  1 3  Eliz.  c.  20,  that  though  in  form  the  instrument  is  a  lease 
reserving  rent,  yet  if  in  substance  it  is  a  charge  it  is  void  (see  Shaw 
y.  Frichard,  10  Barn,  and  Ores.  241). 

The  design  of  the  preceding  statutes  is  not  to  protect  the  suc- 
cessor, but  the  actual  incumbent  alone.  They  carry  out  the  prin- 
ciple, that  the  income  of  the  living  ought  not  to  be  enjoyed 
separately  from  the  ownership,  or  enjoyment  of  the  living.  The 
effect  of  the  statute  is  not  to  vitiate  the  contract  itself,  but  only  so 
far  as  it  is  a  charge  on  an  ecclesiastical  living  with  cure  of  souls. 
If  the  contract  be  to  secure  a  sum  of  money  or  an  annuity,  in  all 
probability  there  will  be  a  covenant  for  payment  of  the  principal  and 
interest,  or  there  will  be  a  warrant  of  attorney  securing  the  same* 
Though  the  transaction  should  be  void  as  a  charge  on  the  covenantor's 
living,  yet  the  personal  covenant  to  pay  is  not  affected.  We  remark 
in  this  the  distinction  between  a  statutable  and  a  mere  common  law 
illegality,  t.  e,  between  a  statutable  illegality,  expressly  declaring  the 
whole  transaction  illegal.  Thus  the  statutes  against  usury  avoid  the 
whole  transaction ;  so  do  the  annuity  acts  for  non*  enrolment ;  and 
consequently  in  these  cases,  the  covenant  for  payment  is  gone. 
But  if  tbe  statute  merely  avoided  the  particular  transaction,  so  far 
as  concerned  the  illegality,  it  would  be  as  in  the  case  of  a  common 
law  illegality,  that  is,  it  would  not  affect  the  instrument,  except  so 
far  as  it  offended  against  the  statute.  So  here,  except  so  fiar  as  the 
instrument  is  a  charge  on  the  benefice,  it  is  not  affected  (see  Modys 
y.  Leake,  8  Term  Rep.  411;  Gibbons  v.  Hooper,  2  Bam.  and  AdoU 
738  ;  Wynne  V.  Robinson,  4  Bligh,  N.  S.  27). 

Statutes  repealing,  8fC,  the  13  Eliz.  c.  20, — We  mentioned  before," 
that  the  13  Glfz.  b.  20  had  been  repealed  and  revived,  and  we  may 
now  state  the  circumstances.  By  the  43  Eliz.  c.  84,  s.  10  (1803), 
the  13  Eliz.  c.  20,  with  all  explanations,  additions,  and  alterations 
.  thereof,  by  the  14  of  Eliz.,  &c.,  and  so  much  of  3  Car.  l»  as  made 
the  same  perpetual  were  repealed.  But  the  43  Geo,  3,  c.  84,  was 
itself  repealed  by  the  57  Geo.  3,  c.  99,  s.  1  (1817),,  but  so  much 
of  the  13  &  14  Eliz.,*  and  .3  Car.  1,  c.  4,  as  related  to /eose^  of 
benefices^  &c.,  were  "expressly  repealed  ;  thus  though  the  repeal  of 
the  43  Geo.  3,  revived  the  13  Eliz.  c.  20,  it  was  subject  to  the 
repeal  of  the  provisions  relating  to  leases,'  &cr '/. 
*  It. will  thus  bie  seen  that  between  1803  and  817,  the  13  EHz, 
c.  20,  was  not  in  operation  at  all,  and  that  since  that  period,'  only 
that  portion  ^elating  toj  charges  of  benefices  is  law.. 
.  It  has  been  held  in  several  cases  that  a  charge  on  a  living,  ex- 
ecuted after  the  passing  of  the  43' Gebl  3,  c,  84,*  and  before,  the 
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passing  of  the  57  Geo.  3,  c.  99,  is  valid  (Doe  y.  Gully,  9  Barn, 
and  Crea.  344  ;  Metcalfe  ▼.  Archbishop  of  York,  6  Sim."  229).  * 

*  Annuity  charged  on  benefice — Collateral  bond, — It  has  been  decided, 
t&at  though  an  annuity  may  be  void  as  being  a  charge  on  a  benefice, 
yet  the  covenant  of  the  grantor,  as  also  that  of  any  sareties  for 
payment  of  the  annuity  is  enforceable,^  though  the  covenant  refer  to 
the  void  grant  (Wynne  v.  Robinson,  4  Bligh,*  N.  S.  27).  This 
was  on  the  Irish  statutes,  but  the  principle  is  applicable  to  the 
Sn^ish  acts.  There  R.'  W.',  being  possessed  of  a  certain  vioEirage. 
aSd  also  a  rectory,  and  chantorsHip  in  Ireland',  in  consideration  of  a 
siiin  of  £6000  advanced  to  him' by  the  Globe  Insurance  Company, 
granted  to  them,  and  charged  upon  his  said  benefices,  an  annuity  of 
i&823  5s.  for  a  term  of  99  years,  if  R.  W.  should  so  long  live. 
By  a  bond  and  warrant  of  attorney  of  the  same  date,  with  reciting 
the  indenture  and  reciting  that  the  annuity  should  be  still  further 
secured  by  the  bond  and  warrant  of  attorney,  R.  W.  and  O.  W. 
became  bound  to  certain  trustees  for  the  Globe  Company,  in  a  penal 
sum  of  £6000  conditioned  for  payment  of  the  annuity.  It  was  held 
by'  the  House  of  Lords,  that  the  collateral  security  by  the  bonds  was 
vaUd,  although  the  charge  on  the  benefice  was  void  under  the 
statutes.  * 

*^  The'  rule  is  this,  the  obligation  or  bond  is  to  be  considered  as  a 
personal  security  for  payment  of  the  annuity  or  other  charge.  But 
in  reference  to  this  bond  there  is  one  caution ;  it  is  true  it  is  but  a 
personal  covenant,  yet  if  it  be  of  that  description  to  which  the' 
second  statute  of  Eliz.  refers,  that  is,  if  it  in  the  most  remote 
manner  refer  to  satisfaction  out  of  the  profits  of  the  benefice,  it  will 
be  invalid. 

''  Warramts  of  attorney, — ^The  most  ordinary  cases  as  to  charging 
benefices,  arise  from  taking  a  warrant  of  attorney' with  a  view  to  a 
judgment.  The  points  here  to  be  considered  are,  when  does  a  war- 
rant of  attorney,  given  by  a  clergyman,  constitute  a  charge  on  his 
benefice^  and  when  is  it  a  mere  person  A  charge  ?  There  is  an  essen- 
tial distinction  between  a  judgmeht- by  virtue  of  a  warrant  of  attorney 
and  process  in'pursuance  of  it,  and  an  express  charge  on  the  benefice. 
The  wOTant  of  attorney  leads  to  a  ju^^ment,  and  a  judgment  is  li 
charge  on  lands,  but  still  the  judgment  does*^  not  necessarily  lead  to 
a  charge.  The  execution  is  by  fi  sequestration .  As  to  what  a  seques- 
tration is  see  per  Taunton,  J.,  in  Bam.  and  Adol.-  739,  and  per  Sir 
£.  Sngden,  3  Dru.  and  Warr.  286.  The  warrant  of  attorney  leads 
to  a  judgment,  and  that  is  followed  up  by  a  sequestration,  so  that  it 
is'  clearly '  shown  that  "the  judgment  does  not  of  itself  necessarily 
create  a  charge  on  "the  benefice,  thougVihe  consequence  of  the  judg- 
ment may  be  a  sequestration  of  the  pi^ofits  of  .the  living^  aild  lEough 
the  consequence  of  such  sequestration  ^i-l  b^the  setting  aside  a  por* 


Il6  CHABOIKO   BttMBROlB* 

tion  of  the  profits  to  paj  tlie  amouit  Meured.  Ai  Mr*  Jyit.  Cole- 
ridge said  in  Bendry  v.  Pnoe  (7  Dowl.  753 ;  8«  C.  4  Jar.  1151). 
"  nothing  is  more  dear  than  that  eodeaiaatical  goods  and  chattdB 
are  liable  to  he  taken  in  ezecntion  by  a  proceeding  which  is  pecdiar 
to  that  sort  of  property.  *  *  We  must  take  care  net  to  protect 
ecdesiasticid  persons  from  a  jast  ezecation  for  their  debts.  *  ^ 
The  question  is,  whether  on  the  fece  of  the  doeotneUt  there  appean 
to  have  been  an  execution  for  a  debt,  or  is  it  in  substance  a  charge  oi& 
the  benefice  ?"  If  it  is  a  personal  charge  only,  it  is  not  Toid  within 
the  meaning  of  the  stat.  of  Eliz.  And  a  warrant  of  attorney  Mm/ifi- 
eUer  b  a  mere  personal  chsrge.  But  where  upon  the  lace  of  the 
warrant  of  attorney  it  appears  to  have  been  given  with  the  intention  of 
charing  the  benefice,  it  is  a  charge  and  therefore  void.  Let  ua 
suppose  that  the  defeasance  to  the  warrant  of  attorney  which  limits 
the  right  of  the  judgment  creditor  to  issue  ezecntion,  restricts  him 
from  entering  up  judgment  until  a  certain  period,  or  until  a  certain 
event ;  and  suppose  that  there  is  a  deed  of  even  date  granting  an 
annuity,  in  such  a  case  the  defeasance  will  recite  the  grant  of 
the  annuity,  and  it  will  apparently  appear  to  be  illegal.  Hcwever* 
it  is  a  common  case,  to  so  incorporate  the  invalid  contract  into  the 
warrant  of  attorney.  The  courts  look  at  the  defeasance  as  merely 
identifjdng  the  sum  of  money,  and  though  in  fact  the  warrant  nf 
attorney  is  given  to  secure  the  illegal  grant  of  annuity,  yet  if  it 
merely  recite  the  grant,  the  courts  treat  it  as  mere  identification,  and 
hold  the  warrant  good. 

Suppose  a  warrant  of  attorney  in  the  defeasance  to  recite  the 
grant  of  an  annuity  by  a  clergyman,  and  to  state  that  it  is  given  by 
way  of  eollateral  security,  and  that  if  default  be  made  in  payment  of 
the  annuity,  judgment  shall  be  entered  up,  and  a  sequestration  bo 
had  of  the  profits  of  the  benefice.  This  mere  reference  to  the  natural 
consequences  of  a  judgment  is  sufficient  to  invalidate  the  warrant 
of  attorney,  as  it  shows  that  the  party  taking  it  had  in  view  a  ciiarge 
on  the  profits  of  the  benefice.  This  is  shown  by  the  case  of  Flight 
V.  Salter  (I  Barn,  and  Adol.  673).  There  a  warrant  of  attorney^ 
after  reciting  the  grant  of  an  annuity  by  an  incumbent,  and  that  the 
same  was  secured  by  a  demise  of  the  rectory,  glebe,  and  tithes, 
declared  that  such  warrant  was  executed  for  the  purpose  of  securing 
the  annuity,  and  to  the  end  and  intent  that  a  sequestration  might  be 
obtained  by  the  annuitant,  and  kept  in  force  during  the  continuance 
of  the  annuity,  for  better  securing  the  same.  It  was  contended  ia 
support  of  the  sequestration,  that  if  the  oourt  held  this  warrant  of 
attorney  void,  it  would  follow  that  no  clergyman  could  give  any  bond 
0^  judgmeitt  i^ll^h  might;  by  any  possibihty,  affect  bis  living.  Lord 
Tenterden  said,  tiie^  WatT?^*  ^f  attorney  states  that  it  was  i^van  to 
the  intent  that  the  sequestraUon  miguri**** '  !*  ^^'  therefore,  given 
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ol  the  boDofioe,  aad  diat  he  could  not  do  by  any  other 
The  WTBQt  o{  ettoney  though  good  for  other  pnrpoaea.  ie 
et  fimad  on  the  atetate  of  13  Eliz.  c.  20;  the  wamnt  of  attornef 
and  mtputMBtiam  toonded  on  it  (added  his  lordahip)»  mast,  thereforo^ 
beaetaaide*  Thie  caae  waa  followed  up  in  Newland  v.  Watkxn 
<2  Moo.  and  So.  174  i  S.  C.  9  Bbg.  113).  There  the  ddendaat, 
m  heBefioed  tkurgjwu^  gaye  the  pUdutiff  a  wanant  of  attomey 
to  seenie  a  previmiy  oontracted  debt,  anthoriaing  the  plaintiff  to 
cater  up  judgment  theieon,  and  "  to  sue  out  one  or  more  writs  of 
^mi  or  levari  fmAsm  de  b<mk  §cdeiiatlicis,  or  uquMtrari  facias,  and 
to  ppooore  one  or  more  aequeatrationa  thereon"  againat  the  defend- 
«i![^a  Unnga.  The  plaintiff  having  entered  up  judgment  and  aeques* 
tend  the  defendant's  Hvings*  the  court  (at  the  inatanoe  of  an  oaaat^ 
trtSimr  having  a  subaequent  judgment*  and  wUkomt  the  concurrence  of 
thedefendant)  granted  a  rule  to  reatrainthe  pbdntifffromforther  enfbrc- 
ing  luB  writ  of  aeqneatration,  on  the  ground  that  the  warrant  of  attor« 
aey,  being  a  "  charging  of  a  benefice  with  a  pension  or  profit,"  waa 
^M.  by  the  13  £lia»  c.  20.  In  reference  to  the  second  creditor, 
C.  J.  Tindal,  said :  "  We  are  to  consider  whether  hia  proceedinga 
an  legal.  It  appears  that  by  the  annuity  deed,  the  annuity  granted 
to  him  by  the  defendant  is  charged  upon  the  defendant'a  living ;  and 
tifaaft  lor  better  securing  the  annuity,  a  warrant  of  attomey  was 
esMoted*  But  although  the  charge  upon  the  living  be  void  by 
virtoe  of  the  13  £liz.  c.  20,  according  to  the  authority  ^ 
▼.  Fritchard  (10  Barn,  and  Cres.  241) ;  yet  the  grant  of  the 
IB  noli  made  void*  nor  is  the  warrant  of  attomey,  which 
coatnina  aothing  in  the  defeasance  to  sh^m  thai  ii  was  mUnded  to 
Mod  tie  Uomg,  void,  more  than  in  any  other  case  where  a  clergyman 
g;ives  the  same  security"  (Gibbons  v.  Hooper,  2  Bam.  and  Adol* 
734). 

These  cases  (and  others  are  mentioned  in  them)  establish  this 
lale :  that  no  mention  should  be  made  either  in  the  warrant  iUelf  or 
ia  the  defeasance  of  any  prooess  by  sequestration.  The  warrant  and 
the  defeasance  should  be  silent  on  this,  and  then  a  sequestration 
en  a  jadgmeal  on  such  an  instrument  will  be  perfectly 


We  may  aear  notice  a  very  recent  case  upon  this  subject.  long  v. 
13  Jun  227.  There  it  appeared  that  the  owner  of  an  advow- 
aoa  Boitgaged  it»  aad  also  mortgaged  the  equity  of  redemption,  and 
ihea  Bold  the  advowson,  subject  to  the  mortgages,  and  took  from 
the  iwrrhaerr  a  OKMrtgage  of  the  advowson  for  securing  the  purchase 
The  panheaer,  to  induce  the  first  mortgagee  to  allow  his 
to  laBMua.  ea  the  security,  gave  him  a  warrant  of  attorney, 
•ecBiily  to  the  second  mortgagee,  and  also  another  to 
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Ae  vendor  for  &e  amount  of  the  purchase  money ;  and  it  was 
arranged  ^hat  the  first 'mortgagee's  judgment  should  have  priority; 
iThe  living  Was  suhsequently  sequestrated,  ^xkd  a  hill  was  filed  by  the 
first  mortgagee  for  sale  aad  foreclosure,  and  he  moved  for  a  receiver, 
and  for  an  injunctipn  to  'restrain  the  defendants,  the  other  incum^ 
brancers/from  compelling  payment  from  the  sequestrator- of  the 
money  in  his  haiids.  -  Th'e^  court  held  that  the'  transaction  pointed  so 
particularly' to  making  the  judgments  and  sequestration  a  charge  od 
the  living,  as  to  come  withm  the  prohibition  of  13  Eliz.  c.  20,  and 
refused  the  motion.  '  V.  C.  Knight  Bruce  said:  "  I  am  .of  opinion 
that^the  alleged  agreement  respecting  the  judgments  and  sequestra*, 
tions,  points  so  particularly  to  making  them  a  charge  upon  the  livings 
liB  to  bring  them  within  the  operation  of  the  cases  cited  (Alchin  v; 
Hopkins,  1  Bing.  N.  C.  99;  Newland  v.  Watkin,  9  Bing.  113). 
I  am  also  of  opinion  that  the  court  cannot,  without  tainting 
itself  with  simony,  accede  tc^  the  present  application  for  a  receiver 
and  an  injunction." 

'  From  what'  has  already  beefi  stated,  it  may  be  laid  down  that  pro- 
vided no  reference  appear  on  fhe  face  of  the  warrant  of  attorney  or 
llefeasance  to  anything*  which  will  operate  as  a  direct  charge  on  -  the 
benefice,  the  occurrence  of  expressions  creating  a  direot  charge 
thereon  in  any  collateral  instrument,  or  even  an  express  demise  of 
the  tithes,  &c«,  will,  even  if  such  collateral  instrument  be  referred  to, 
be  immaterial,  ^s  far  as  the  judgment  and  execution  on  the  warrant 
of  attorney  are  concerned  (see  also  Colebrook  v.  Layton,*4  Barn, 
and  Adol.  576;  S.  C,  1  Nev.  and  Man.  374;  Johnson  ▼.  Brazier. 
1  Adol.  and  Ellis,  624 ;  S.  C.  3  Nev.  and  Man.  654 ;  Britten  v« 
Wart,  3B.  and  Adol.  915  ;  Gibbons  v.  Hooper,  suprd ;  Faircloth  v. 
Gurney,  9  Bing.  622 ;  Saltmarshe  v.  Hewitt,  1  Adol.  and  EL  812 ; 
Kirlew  v.  Butts,  2  B.  and  Adol.  736  ;  Wynne  v.  Robinson,  4  Bligh. 
N.  S.  28).  The  principle  of  these  decisions  is  that,  the  reference 
being  for  the  mere  purpose  of  identification,  the  court  cannot  look  at 
the  instrument  referred  to  with  a  view  to  incorporate  its  provisionB 
in  the  warrant  of  attorney.  The  courts  would  not  allow  the  con- 
tents of  the  deed  to  be  brought  before  it  by  afidavits. 

We  may  even  go  beyond  the  above  proposition  and  state  that* 
though  the  defeasance  express  that  the  warrant  is  given  as  a  col- 
lateral security  for  the  debt,  and  that  the  debt  is  further  secured  by 
a  grant  and  demise  of  the  benefice  of  even  date, -which  latter  is  void 
as  being  a  charge,  yet  the  warrant  will  not  be  invalid.  This  appears 
from  Bendry  v.  Price  (7  Dowl.  753),  and  Bidiop  v.  Hatch  (ibid.  763). 
In  the  former  case  Ck>leridge,  J.,  said  :  "  In  every  case  the  qnestioa 
is  whether  on  the  fiice  of  the  document  there  appeare  to  have  beea 
lui  execution  for  a  debt,  or  for  a  diarge  on  the  benefice  ?  That  ia 
the  principle  by  which  the  qoestioft  is  to  be  tested.    There  is«  more* 


^        NonQlt  OF  mv  PQOttH:  11^ 

dretr^this  rd(^  Ud  down,  thst  tbe  ooartB  ivSttoi  1<i^  beyond  tiio 
documents  tnemfleWes,  rad  will  not  receive  affidavitolit^ezplaia  the 
cinnimstances  ooApr  wUob  tiiey  were  giveii.  *,  *  *  Itisnud 
1^at:Uie  jefefeoo^  %  the  defeeeatf ce  to  tbe  void  4Md  of  lease  of  the. 
yiiariges' Mi&  mdie^.wwnBfeitof  uttome^  ItseV  void.  Bat  they  are 
two  seQQt^es.given  for;  Qi^.saiBfe  adiQcbtlaAd  one  is  not  Toid^  because 
fiiat  amoqnts  to  a  chat^ge  on -the  l^eneiee,-  bat^  beeiiase  the  secarity 
itself  is  a  charge  witfaJiLMke.'Vatale;    It  doei^inot,  therefore,  follow 

Oit  th^bject  of  the  other  will  in  itself  make  jt  void." 

•  *'  ' 

-^  •  •  •  . 
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Qtieslions,  for  Law  Students  on  the  Second  EdUion  of  Mr,  Serft. 
'  j^epken's  New  Commentaries  on  the  Laws  of  England,  By  Jambs 
'    Bt^pueSj  Ssq.     London :  H.  'Bdtterworth. 

»    •   ■       s      ' 

Hw  design  of  the  book,  whose  tftle  we  have  above  set  oat,  is  to 
famish  the  readers  of  Mr.  Serjt.  Btej^n's  Commentaries  with  a 
series  of  ({oihlions.cm.the  chief  fubjects treated  of  in  the  foar  volames 
of  the '"  J(Tew  Commentaries/'  Many  pei^ons  well  able  to  give  an 
opinion  on  the  sobject  have  expressed  themselves  favourable  to  such 
1L{^;  as' likely  to  impr^  upon  the  miiid  of  the  student  the  most 
fte^inent  points  -of  a  work,  and  we  know  that  very  many  law 
Stttfefittf  .have  expressed  a.wish  fqr  the* appearance, of  each  a  work 
ai  tte  above.  We  fear;  however,  that  some  of  our  readers,  will  be 
aediy  disappciBfeed  when  they  find  that  the  references  are  to  the 
^ttmd  atSi^^y  of'  tbe  comon^tanes.  This  certainly  is  a  matter 
of  inconvenience.  tO  thep)3lsessors  of  the  first  edition,  more  particu- 
larly, as.a'great  akeration  has  been  made  tn  the  arrangement  of 
Vols.  1  and  2  of  the  Commentaries^  at  least  soyfar  as  relates  to 
^pa^ng.  nas;in^the  second  edition,  we  have  the  subjects  of  copy- 
holds and  iiiciDQKnreal  hereditaments,  treated  of  in  the  first  volume^  m- 
Btead  of  being  in  the  second  volume  as  in  the  first/edition«  a^d  copy* 
Jidds  are  tl'eated  of  prior  to JMtead  ofiafter  iiieorpdreal  hereditaments. 
'These  alteMions  affect  tbe  paging  of  the  subsequent  volumes.  We 
tiiink  that  a  very  little  more  trouble  would  have  enabled  the  compiler 
of. the  ^*  Qoestionp  **  to  have  referred  to  the  first  edition  as  well  as 
to  the  second.;  Ifow^ver*  any  one  having  the  first  edition  may  alter 
^Ae  paging  for  himself,  or  may  do  without  thttk»  going  by  the  books, 
diapters.  and  seedens  which  are  preserved  in  the  table  of  contents 
and  in  the  body  of  the  questions. 

8ei«e  of  eiir  readers  will,  we  doubt  not.  dank  tbe  price  rather 


liATe  been  poUklMdl  nnieh  cheaper, 

As  to  &e  mode  in  whidi  tiie  -QiwetieM**  mefimwd,  we  coir 
nnare  our  reidbfiy  aner  a  cevend  gMiDiimtwa  d  naoy  cheptm^ 
ttat  we  feel  eatiefied  thai  Mr.  Stephen  deeervee  great  eradk  for  ^e 
etident  care- and  kbewr  wUch  he  haebeetowed  thaeon.  The  quae* 
tions  are  pet  ie  wtA  a  way  as  to  require  lor  Iheir  oorrect  aflneweiiog 
a  foH  knowledjife  of' Ae  text  of  the  '*  New  OooMiientariee."  At  the 
aame  time  they  aie  fimme^  eonciaety  and  (firtmclly.  It  ia,  of  GOiiiie» 
impossible  to  give  a  satis&ctory  statement  by  description  of  the 
mode  in  which  the  qnestioiia  we  framed*  aad  we  therefore  think  it 
best  to  present  an  extract  from  those  on  the  "  Caniraet  of  Sale" 
To  two  or  three  of  the  qnestiona  we  have  appended  in  brackets 
references  to  very  recent  cases  as  likely  to  be  nscfol  to  oar  readers. 
Hie  figores  "  60/'  &c.,  refer  to  the  pages  in  toL  2  of  Mr.  Serjt. 
Stephen's  second  edition  of  the  New  Commentaries. 

"  How  does  a  contract  of  sale  difier  from  an  exchange  ? — ^p.  59* 

"  State  the  law  as  to  the  time  in  lAack  the  property  in  the  things 
sold  becomes  transmuted ;  and  does  the  same  rule  apply  both  to  a 
leady  money  and  a  credit  sale  ?— p.  60. 

*^  What  is  the  meaning  of  earnest  ?«— p.  60» 

"  When  something  remains  to  be  done  by  the  vendor  to  tiie 
goods  sold,  when  does  tibe  property  in  iSbma  pass  to  the  vendee  ?-— 
p.  61. 

''  Is  the  thne  of  the  vesting  of  the  goods,  and  that  of  the  time  of 
flie  vesting  of  the  right  of  possession  the  same  ?«— JM. 

"  What  was  enacted  by  the  17th  section  of  the  statate  of  frauds* 
S9  Car.  2,  e.  8,  as  to  goods  where  the  price  amoonts  to  ^ICX-^ 


*'  To  what  contracts  is  this  previrion  eoctended  by  9  Geo.  4,  c.  14, 
s.  7,  and  how  is  that  statute  usuatty  cited  ? — p.  62. 

"  What  is  stoppage  in  irmuitu,  and  when  is  the  vender  entitlsd 
te  this  privilege  ?< — Ibid.  [The  distinction  between  stoppage  at 
irwmtm,  and  the  ordinary  case  of  vendor^s  fiea,  is  pointed  o«t  by 
Lord  Campbell  in  McGowan  v.  Smith,  13  Jnr.  65,  which  we  shall 
shortiy  notice.} 

"  A.  s^s  goods  to  B.  B.  indorses  to  C.  for  a  valaable  oonsiderw 
ation  with  [qfuere,  "without"  meant]  notiee.  1m  A.'s  ri^  to 
stoppage  ts  iraimtu  paramount  to  C/s  right  to  the  goods  ?^«— /ML 

*'  What  is  the  doctrine  as  to  marikel  orert  ?  and  what  pecn^ 
Harities  as  to  thii^  exist  in  the  city  of  London  ?<— i^tcf.  p.  69, 

"  What  was  provided  by  the  pawnbrokers  act  (89  &  40  Geo.  S, 
e.  99)  }—IMd. 

"  if  goods  be  stolen  from  a  man^  and  he  proseente  tiie  thief  i» 
eenvietion,  the^  goods  having  meanwhile  bein  sold  in  market  oecrt* 
who  shall  have  the  goods  ? — p.  64. 


mm  oauwa  oov^mk  IIU) 

.  '*  WlMt  WM  pKovided  hj  I  Jmx  I,  c*  21,  u  to  goods  illcfdiy 
pMued?— /Ml. 

*<  What  Btatatory  enartmenfa  exuit  "n  to  the  sale  of  honea  ? — 

"  Wluit  waa  tbe  maxtm  of  the  civil  law  aa  to  warranty  ia  rafeek 
tothe  title  of  the  yesdor  to  the  goods  sold,  and  is  our  law  the  Mine? 
*-^  66.  [^So  far  aa  rdates  to  our  law,  the  refereaee  will  not  afford 
a  flitisfiaetory  answer,  which,  however,  may  be  obtained  by  referring 
to  Morl^  ▼.  Atteoboroogh,  stated  post,  p.  1 30.] 

"  To  what  extent  does  the  raaxin  csveo/  emptor  prevail  in  referenee 
to  the  goodness  of  the  wares  purchased  ? — IM.  [So  hr  as  relates 
to  the  lialMlity  for  ansoondness  of  victuals  for  food,  reference  shonld 
be  made  to  Bornby  v.  Bollett.  post,  p.  1 29.] 

*'  To  make  a  warranty  valid,  is  the  use  of  any  particular  word 
jneqoired? — ^p.  67. 

"  What  ii  the  difference  between  factors  and  brokers  ? — Ibid. 

"  IK  hat  ntidel  credere  commission  ? — ^p.  68. 

"  What  was  the  common  law  doctrine  as  to  the  effect  of  a  sale 
by  a  fiictor  or  broker  mi  the  title  of  the  goods  sold }  and  what  alter- 
ation as  to  thii»  has  been  recently  effected  by  tbe  legislature,  and  by 
what  statutes  ?— p.  69." 
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Csst* — Suffeetkm — Form  of  e^JHaoit  to  deprioe  pittmtiff  of  eostr 
^Omise  of  actum  in  a  material  point  cfut  of  jurisdiction. — ^Defendant 
applied  to  be  allowed  to  enter  a  suggestion  on  the  record  to  deprive 
the  plaintiff  of  coats,  the  cause  having  been  tried  before  the  secondary 
of  Lcaidon,  and  the  verdict  being  under  £20.  The  affidavit  stated, 
**  that  the  cause  of  action  arose  in  some  material  point,  within  the 
jurisdiction  of  the  Westminster  couaty  court,  in  which  the  defendant 
dweSk  and  carries  on  business,  and  that  the  goods,  &e.  except  to  the 
anount  of  10s.,  were  delivered  at  U.,  which  is  within  the  juriedfic* 
lioB  of  the  Westminster  county  court,  and  is  the  plaee  where  at  the 
•Msaaeneement  of  thia  suit,  the  defendant  was  and  is  employed,  and 
dwctts  and  carries  on  his  business ;  and  that  neither  the  plaintiff  nor 
the  defeadaiit  is  ui  officer  of  tbe  said  county  court,  nor  was  any 
«ffieer  of  tbe  sod  ooonty  eoart  a.party  concerned  in  the  said  oause.'g 
It  woB  held,  that  the  afidavit  was  defective,  in  not  stating  that  the 
dwelt  within  the  jurisdiction-  of  the  Wcistminster  county 
al  tbe  time  tbe  action  waa  brought,  and  also  that  neither  the 
aor  the  defandant  were  an  officer  at  the  time,  of  tbe 
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county  court;  -  Qtf«re— fa  a  plaintiff  who  brings  his  action  in'  a 
superior  court,  and  recovers  less  than  £20,  deprived  of  his  costs; 
when  some  material  point  of  the  cause  of  action  arises  without  ^the 
jurisdiction  of  the  county  court  (Dodd  v.  Wyley,  18  Law  Joimi*.'^ 
l!f.  S;,"C.  P.  117).  Per  Cresswdl,  J. :  "The  affiidaVif  says,  ihat 
the  defendant  '  was  and  is  employed/  and  '  dwells  and  carries  on' 
his.  business  within  the  jurisdiction  of  the  Westminster  county  coiut 
of  Middlesex,  which  is  clearly  applicable  to  the  time  "of' swearing 
the  affidavit,  and  not  to«  the  time  of  bringing  the  action."  *  Per 
Wilde,  C.  J. :  "  The  affidavit  contains  no  denial,  that  the  plaintiff  or 
defendant  was  at  the  time  an  officer  of  the  county  court.  The  con- 
cluding passage  ' nor  was  any  officer  of  the  said  county  court',' a 
party  directly  or  indirectly  concerned  in  the  matters  in  question  in 
this  cause,'  means  a  party  other  than  the  plaintiff  or  the  defendant." 
As  to  the  cause^  of  action  in  a  material  point,  arising  out  of  the 
jurisdiction  of  the  court,  see  Wood  v.  Perry,  ante,  p.  71. 

Delivering  up  possession  of  tenements — Mortgage — Landlord '  'and 
'iencmt-^Prokibition — -Restitution,^^— The  i22nd  section  of  the  County 
'Court  Act  does 'not  apply  except  a  tenancy  exists  between  the  parties. 
^ A  '-  person    entering  -  into '  possession  of  mortgaged  premises  sub- 
sequently to  the  mortgage,  who  has   not -become  tenant  to  the 
mortgagee,  cannot  be  proceeded  against  under  this  section.     Where 
a  warrant  of  possession  was  executed  on  the'  6th  June,  and  a  rule  nisi 
was  obtained  for  a  writ  of  prohibition  on  the  5th,  which  was  served 
on  the  judge  of  .the. county  court,  upwards  of  200  miles  from  Lon- 
don, on  the  7th :  held,  that  the  applicant  was  not  too  late.     The 
court  made  the  rule  absolute  for  a  writ'  of  prohibition,  insert\pg  a 
'  clause  for  restitution  (Jones  v:  Owen,  18  Law  Journ.,  N.  S.,  Q.  B., 
8;  S.  C.  13  Jur.  261).     Per . Patteson,  J.  :  "This  appeafs  clearly 
-  not  to  be  within  the  1 22nd  section.     It  contemplates  the  ordinary 

*  case  of  landlord  and  tenant,  not  that  of  a  mortgagor  and  mortgagee. 
There  does  not  appear  upon  the  affidavits  anything  to  shew  that  the 
relation  -of  landlord  and  tenant  ever  existed,  or  that,  under .  the 
agreement,  the  plaintiff  could    have   sued    either  the  defendant's 

•  husband  or  any  oth^r  person  for  rent.     The  judge  of  the  County 
'  Court  clearly  had  no  jurisdiction.     It  then  comes  to  a  question  of 

tMiie.  The  warrant  was  delivered  to  the  officer,  on  the  3rd  of  June* 
i  but  not  exjeea^d  until  the  6th ;  on  the  5fch,  this  rule  was  obtained 
'   b^b're'poaaoSsion  wa/B.  delivered  to  the  plaintiff,  although  not  served 

before  the^7th«  which  it  was  impracticable  to  do.     The  parties  came 
\  as  socU  aa.p<9»8ible,  and  where,  I  think,  in  time,  but  there  was  a  total 

want  pf  jariadiQtion.    The  rule  must,  therefore,  be  made  absolute." 
BMmidedjmrisiiction, — ^The  Attorney- Generid  has  announced  that 

probably  the  jarisdiction  of  the  County  Courts  will  be  considerably 
.  .exte&ded.     It  is  believed  that  some  equitable  jurisdiction  will  be 

given,  and  the  preMnt  amount  of  debt  increasdd  to  £50. 
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/niolpMMy.**— d^^relioM  to  nammg  day  for  fatal  ordb*.*— -In  appli- 
cprtknu  umkr  toet  38  of  the  7  &  8  Vict.  c.  96,  the  conduct  of  tlpe 
imolTent  towardfl  hia  crediton,  since  his  insolvency,  as  well  as  his 
eondoct  at  an  insolvent  debtor  before  that  period,  will  be  taken  into 
consideration :  held,  therefore,  that  the  court,  in  viewing  all  the  cir* 
cnmataaces  of  the  case,  under  this  section,  were  not  limited  by  the 
grounds  of  opposition  to  naming  a  day  for  the  final  order  enumerated 
in  sect.  24  (re  finch,  13  L.  Tim.  26). 

Replevin — Band — ProsecuHng  siwf  wkh  efeet. — ^A  declaration  on 
•  replevin  bond  for  not  proseentmg  a  writ  with  effect,  according  to 
ihe  condition,  stated  (after  setting  out  the  bond)  ;  that  the  plaintiff 
aiade  hia  plaint  at  a  Whitechapel  County  Conrt,  and  that  it  was  ad- 
judged by  the  said  court  that  plaintiff  should  take  nothing  by  his 
said  plaint.  Flea,  nultiel  record,  •  Replication.  tH^e.  is  such  a  re- 
oofd.  The  order  made  in  the  minute  book'o/  .tlie  County  Court 
waa  ''struck  out  for  want  of  jurisdiction,  a  disppted  title  having 
been  sworn  to" :  held,  that  the  above  entry  did  not  support  the 
allegation  in  the  declaration  of  a  judgment  against  plaintiff  in;  the 
County  Court,  and  that  defendant  was  entitled  to  judgm'<^nt  (Tubby 
▼.  Stanhope,  12  Jnr.  357  :  17  L.  J.,  C.  P.,  190).  Per curimn/"*"^ei 
cannot  construe  the  words  /  struck  out  for  want  of  jurisdiction,  a 
disputed  title  having  been  sworn  to,'  to  mean  the  court  gives  judg* 
Vient  for  the  defendant.  Counsel's  argument  is  that  the  court  gave 
jndgment  when  it  said  ',1  have  no  authority  to  decide  the  case  ;' 
and  whether  the  causes  were  struck  out  properly  or  improperly,  ^ipea^ 
not  affect  the  question  we  are  to  decide.  The  only  judgment  ia 
each  case,  returned  in  obedience  to  the  certiorari,  is  a  jadginent  in 
favour  of  the  plainttiff  below,  for  whom  each  of  the  defendants  in 
the  cases  before  us  was  a  surety." 

.  JUp/evin^Bond  to  sheriff  (ante,  p.  100). — In  replevin  the  plain- ^ 
tiff  had  given  a  bond,  under  sect.  121  of  the  stat.  9  &  10  Vict. 
c.  95  (the  County  Courts  Act),  to  prosecute  his  suit  with  effect,  and 
without  delay,  and  prove  that  the  title  to  corporeal  property  was  in 
question ;  Held,  that  he  was  not  entitled  to  obtain  a  ceriificate  from. 
the  judge  at  ninprius,  that  he. had  done  so,  if  he  di^  not  succeed  in 
the  cause  ;  and  thati  not  having^  done' so,  he  hs^d  not. prosecuted  hia 
suit  wilh'effect  (Tunnicliffe  v.'  Wilmot,  2  C.  &  K.'6S6).:;j?erPatte.. 
son,  J.'.  "  The  condition  of. the  bond  requires  two  ihinge— that ^e^ 
party  shall  prosecute  his  suit  with  effect,  and  also  prove  thatjhe^ 
title  was  in  dispute.  It  has  been  often  held  in  cases  of  .common 
replevin  bonds,  that  the  party  does  not  prosecute  his  suit  with  effect 
unless  he  gets  a  verdict,  and  I  do  not  see  how  I  can  put  a  different 
construction  on  this  bond..  I  cannot,  therefore,  certify  that  the 
plaintiff  has  prosecuted  his  suit  with  effect ;  and  whether  the  title  was^ 
m  dispute  is  therefore  immaterial."     We  may  observe  that  there 
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were  two  bonds,  one  to  tlic  sheriff  and  another  in  the  County  CoiBt, 
on  the  rcmoTal  of  the  pkuntiff,  the  forms  of  the  conditions  of  ivhidi 
jdre  stated  in  notes  to  the  abore  repent. 


MISCELLANEA. 


Tenant  for  years — LiahiUty  for  permissive  waste. — ^The  questioa 
-whether  a  tenant  for  years  is  liable  for  permissive  waste,  that  is* 
more  than  the  natural  wear  and  tear  arising  from  the  nse  of  the 
premises,  is  one  of  so  much  difficulty  and  importance,  that  we  make 
no  apology  for  introducing  the  following  able  remarks  of  a  con- 
temporary on  the  subject.  "Tliis  question,  though  on  several 
•occasions  before  the  courts  of  law  at  Westminster,  has  never  received 
any  determination.  In  the  most  recent  case  on  the  subject,  Harnett 
V.  Mditland,  (16  M.and  W.  257;  S.  C.  16  Law  Joum.,  134,  N.S.. 
Ex.)  this  question  was  fully  argued ;  the  case  however  was  de- 
termined on  the  pleadings,  the  declaration  being  held  bad  on  demurrer, 
as  it  did  not  thereby  appear  whether  the  defendant  was  tenant  for 
years  or  at  will,  and  in  the  latter  case  he  would  not  be  liable.  Bat 
the  opinion  of  Parke.  B.  appears  to  be  in  favour  of  the  affirmative ; 
Martin  v.  Gilham  (7  Ad.  and  E.  540 ;  S.  C.  2  Nev.  and  P.  568), 
was  also  decided  upon,  a  defect  in  the  declaration  which  charged  the 
tenant  with  using  the  land  in  an  '  unhusbandlike  manner ;'  which, 
in  the  opinion  of  the  court,  precluded  the  plaintiff  from  recovering 
€or  permissive  waste.  In  Beale  v.  Sanders,  (3  Bing.  N.  C.  850 ; 
S.  C.  5  Scott.  58),  the  court  held,  that  a  tenant  under  a  void  lease 
containing  a  covenant  to  repair,  was  a  tenant  from  year  to  year, 
under  the  terms  of  the  lease,  and  was  liable  for  permissive  waste. 
In  Jones  v.  Hill,  (7  Taunt.  332),  the  court  expressly  declined  giving 
any  opinion ;  holding  that  a  tenant  from  year  to  year  was  not  bound 
to  keep  the  premises  precisely  in  the  order  he  got  them,  and  that  there 
:ahould  be  some  allowance  for  wear  and  tear.  Gibson  v.  WellB, 
^l  N.  R.  290),  was  the  case  of  a  tenancy  at  will.  Young  r. 
Torriano,  (6  Car.  and  P.  12),  is  the  only  case  where  the  non-liability 
of  a  tenant  for  years  is  stated  in  direct  terms.  Before  the  statutes 
of  Gloucester  and  Marlebridge,  no  action  of  waste  lay  against  a 
tenant  for  years  (3  Inst.  302).  Th  the  cases  in  which  this  question 
was  raised,  it  was  contended  that  the  liability  thereby  created  was 
for  commissive  waste  alone,  the  words  being  '  qui  facient  vastum^ 
Lord  Coke  (Litt.  53,  a,  chap.  7,  Tenant  for  Years),  after  stating 
the  several  kinds  of  waste,  voluntary,  actual,  and  permissive,  says, 
that '  waste  may  be  done  in  houses,  by  pulling  or  prostrating  them* 


49f 

«r  bj  m[firki§  Hm  i^dm  to  be  anoopwj,  wlM^by  the  xifteiv  or 
other  tinJinni  ere  rotted.'  The  latter  woeld  eeem  to  nean  a  per* 
taamt  muk^  and  maiiy  of  the  examplea  giyen  are  pormiaiiye,  as  is 
•hewn  bf  the  ward  'waSm.'  whidi  hue  meant  to  pennit;  aa  where 
htmf,  '%omif€rih»  pale  to  decay,  whereby  the  deere  ia  die* 
pened*  at  waete,'  0b.  58,  a}{  and  it  it  waste  to  «^«r  a  wall  of  the 
eea  to  be  ia  deeay  (ih.  53,  a),  eeem  all  to  be  inataneei  of  permiBiive 
waste.  In  the  caae  of  Corbett  ▼.  Stonebooae  (a  BolL  Ab.  S16)u 
it  was  a^ndfed*  «nd  affimed  on  eppeal,  that  an  action  of  waste 
Bes  for  permitting  tibe  walls  of  meseuages  to  be  in  decay  and  oa^ 
fiqiaired  for  defoolt  of  daubing  and  plaistering.  In  Pomfiet  ▼.  Ricroft 
(1  Saoad.  333,  d,  note  by  Williams),  and  Greene  ▼.  Cole  (2  Saond. 
252,  c.  ed.  1845),  the  reporter  gives  a  precedent  of  a  dfckration 
ton  permiseive  waste  against  a  tenant  for  years.  From  these  antho- 
cities,  it  woold  seem  to  be  the  better  opinion,  that  an  action  for 
permisshne  waste  will  lie  against  a  tenant  for  years'  (1  Irish 
iorkt,  15e). 

JS§mfy  rmtraimmg  treqfOMset  m  tie  nature  ^f  wasU, — Speaking 

of  the  case  of  Davenport  v.  Davenport  (noticed  at  p.  138),  as  to 

non-interference    with    trespass    though   working   an    irreparable 

mischief  to  an  estate,  at  the  instance  of  a  party  out  of  possemion, 

it  is  said*  "  The  result  is,  that;  to  take  an  extreme  case,  thoi^h  a 

deffudant  might  be  a  most  notorioas  liar  in  his  county,  he  would 

kave  a  period,  ranging  from  six  months  to  two  years,  during  which 

lie  s^ght  without  the  possibility  of  hindrance,  utterly  strip  of  aU 

ili  timber  an  estate,  the  title  to  which  might  tarn  out  ultimateljf 

not  to  be  in  him.    That  such  is  the  state  of  the  law  has  been 

decided  with  great  reluetanoe,  bat,  we  believe,  most  correctly,  in  the 

case  referred  to,  of  Davenport  v.  Davenport ;  but  that  such  a  state 

of  the  law  is  an  intolerahle  abomination^  must»  we  think,  be  apparent 

to  any  one  who  considers  it  carefully.     It  rests  entirely,  as  we  ha^ 

aud,  npon  the  arbitrary  rule  of  pleading,  and  the  feudal  contempt, 

in  regard  to  real  estate*  of  every  thing  in  the  nature  of  a  mere 

fiiatteL     When  the  title  to  personal  property  is  in  dispute,  although 

the  nde  of  pleading   is    mabtained  in  full  force,  its  application 

iMoomes  mostly  harmless,  because  there  arises,  almost  of  necessity^ 

the   compensating   rule,  which  is  applied  even  in  regard  of  real 

estate,  if  the  ii^ary  threatened  is  destructive  of  the  substance  of  the 

property  ia  litigation.     If,  for  instance,  I  claim  the  title  to  a  mere 

eiiattel,  which  is  ia  the  possession  of  A.,  A.  will  be  restrained  from 

destroyiog  or  departing  with  it,  just  as  he  would  be  restrained  from 

digging  oat  coal  from  a  colliery,  and,  in  either  case,  although  he 

dhsaies  my  title ;  and  the  only  reason  why  timber,  and  other  things 

which  grow  out  of  the  lend,  are  not  so  protected,  seems  to  be,  that 

diey  are  not   aotnal^  what  is  termed   the  iaheritaace  (13  Jar. 

pt.  2,p.  114). 


Chaneerjf  fen,  ^c.-^'-J^a^tbtr  ndoction  imU)  be  mttk  in  (UMikff 
fees,  and  FairllaMrt  le  ftboat  «d  be  aibe^  oflddly  to  MnetioB  • 
ueasnre  for  die  pnrpoie.  Ite  oppoiiiwly  wSl  be  Uiken  to  mmA 
the  present  prseticfe'as  to  copies  of  autf^tiiis,  &c;  •  It  is  pvopusedtUt 
th^e  sludl  in  fhtiire  be  sapjplied  by  tke  sblidtor^  ifwitead^of  die  Clerlt 
of  RecordiB  and  Writs-— an  alten^ioli  Which  wtit'  be-  a  eonsidenbie 
'boon  to  the  profession,  without  e^aibg  any  additioBal  ^sists  on  the 
^ent  (18  LaWfitnes,  50).     '   *        , 

JVansfiri  of  shares. — ^The  InkAd/Ileyenoe  CoMiniisMonera  gtve 
notice  that  solicitors  are  liable  to  a  penflty  of  £500,  and  to  be  stradc 
off  the  roRs,  if  they  prepare,  &Cm  tranflbvB  of  shares  in  railway  and 
other  j[q0|t*8tock  companies,  and  omit  to  state  therein  the  true  sua 
paid*  or  iMNd  to  be  paid,  for  ench  tr^if^rs. 

*  J^OfHrl^nn  Examination.-^the  examination  for  Baster  Tenn, 
1849,  will  take  place  on  Taesday  the  first  of  May.  Where  the 
articles  have  npt  expired  premoaly  to  that  day,  bnt  will  expire 
during  the  term,  the  candidate  wSL  be  examined  conditionally,  pro* 
vided  the  articles  have  been  lejft  within  the  first  seven  days  of  term* 
and  answers  mp  to  that  thee.  Hie  can^Kdate  must  answer  in  three 
brandies  at  least,  and  of  these  common  Um  and  equity  must  be  two; 

•  Service  under  articles.^^Thert  is  a  Sefkms  mistake  in  one  ol  the 
'V^oks  of  practice  as  to  the  necessity  of 'an  articled  clerk's  cantumeuB 
service  for  five  years.  Neither  the  act  of  Parliament  nor  any  decision 
warrants  such  a  notiee.  It  is  possible,  indeed,  that  an  interral  in  the 
-service  might  be  so  long  that  the  comt  i^old  not  sanction  it.  A 
man  must  not  spread  his  five  years'  sefyice  over  a  quarter  of  a  ceii« 
tary,  but  we  have  known  an  interval  of  throe  years  duly  made  up 
wilJmut  any  objection  from  the  examiners  (37  L.  Obs.  472). 

Regislratien  of  muiuai  insurance  «oetffte9.«— The  nngular  bhmder 
committed  by  one  of  the  "  amenders"  of  the  bill  for  the  Joint*stock 
Companies  Registration  Act,  in  expressly  extending  its  operations  to 
mutual  assurance  societies  without  providing  fbr  the  peoiliarities  of 
the  constitutions  of  such  companies^  has  been  much  discussed.  But 
some  companies  on  the  mutual  piineiple  have  been  registered  under 
the  act ;  and  until  the  appearanee  of  an  article  on  the  subject  in  the 
*'  Law  Magazine  (vol.  ix.,  N.  &  f.  S8),  we  did  not  know  that  any 
one  thought  it  "  impossible  for  an  assurance  company,  starting  on  the 
pure  mutual  principle,  to  comply  with  the  requisitions  of  the  act, 
necessary  for  obtaining  a  certificate  of  complete  registration."  As 
the  difiiculty  has  since  been  actually  raised  and  insisted  on  in  practice* 
it  may  be  useful  to  consider  whether  it  is  really  insuperable.  *  * 
The  principal  difficulties  arise  out  of  the  requisition  that  the  deed  ie 
to  be  signed  by  at  least  one-fourth  in  number  of  the  subscribers,  who 
shall  hold  at  least  one-fourth  of  the' maximum  number  of  shares  in. 
the  company ;  and  that  every  director  shall  hold  at  least  one  share  in 


tfte  wnpnqr*  .  M><i^tiing  tnnt  npoA  tbe  oMiiiiog  ol  tbe  woid 
*/  diii«,^  i^idi  k  Bol  one  of  te  wordt  ttcpkinid  in  the  ioterprcte- 
tion  dttite.  In  iBftte  paitB  ofthe  act  it  aeemt  to  be  ned  to  denote 
exdoflfardy  a  abmt  in  a  joiiit-atock  or  capital,  aa  where  the  word 
!'  ^areholde^'  k  defined  to  mean  a  person  entitled  to  a  share  in  the 
cpjnpany,  and  ^p  haa  execnted  tbe  deed  of  aettlement ;  or,  in  the 
eaae  of  mittliil  hanefit  aoeietiea,  any  person  who  shall  be  an  assored 
member  theriof.  Here  the  *'  ahare"  held  by  aperson  interested  in  a 
joint-atod(  or  capital  seems  to  he  dlstiagaiahed  from  tbe  interest  of  a 
member  of  a  mntna!  society  in  the  concern ;  but  this  use  of  the  word 
doetf  net  imply  that  it  iamoapdble  of  a  more  extended  meaning.  The 
meaning  is  diat«  in  the  case  of  a  company  with  joint-stock,  the  share* 
Holder  mast  haTe  ezeCnted  the  deed  ;  in  the  case  of  a  mntnal  benefit 
society,  it  is  sutfident  if  he  be  an  assured  member.  No  meaning  is 
ixpresily  appropriated  to  the  word.  When  it  is  necessary  to 
ilnote  a  title  to  an  aliquot  part  of  the  joint  cental,  the  word  is  used 
bx  tbe  sense  of  a  share  of  capital ;  but  that  is  not  the  only  meaning 
.f>f  which  it  is  oapaUe.  A  share  is  not  necessarily  an  aliquot  part  of 
a^thing.  It  may  mean  a  portion  incommensurable  with  any  other 
^brtion;  and  it  may  be  used,  with  reference  to  an  associatioo,  to  denote 
other  thioga  than  a  portion  of  a  jomt-capital.  A  share  in  the  profits, 
B  abare  jn  the  bene&ta,  a  dbare  in  the  risks,  a  share  in  the  manage- 
ment«  of  any  oofteem  are  familiar  expressions,  and  may  mean  any  kind* 
amomt,  or  degfiae  of fitftieipation  in  the  things  spoken  of.  *  * 
We  have  now  diaenieed,  and,  we  think,  satisfactorily  disposed  of,  all 
the  objectiona  ^R^iich  have  been  urged  to  the  possibility  of  applying 
the  BegiatMion  Act  to  a  mutual,  society— objections  which  have  for* 
tonatdy  not  found  any  favour  in  the  Registrar's  office.  But,  even  if 
we  grant  to  the  objectors  that  the  word  "  share"  is  used  throughout 
the  act  exclusively  in  the  sense  of  an  aliquot  part  of  a  fixed  subscribed 
capital,  and  that,  every  company  to  be  registered  must  possess  such 
capital  and  be  worked  by  means  of  such  shares,  we  still  say  that  a 
company  may  be.  registered  on  the  purely  mutual  principle  (13  Jur. 
ft.  2,  p.  96 — 98). 


NOTES  OF  RECENT  LEADING  CASES 


COMMON    LAW. 


PRINCIPAL  AND  AGENT— Conirac/  by  one  principal  in  his 

oum  name  for  benefit  of  himself  and  another'^oining  both  principals 

m  action'^lCook  v.  Seeley,  17  Law  Joum.,  N.S.,  Exch.  286].— 

Where  a  contract  is  made  by  an  agent,  being  really  merely  such, 


Hnfe  fifficnlty  ma  arise  as  to  Hie  fmdpal's  xiglit  to  as  on 
ooMtnct,  for  it  19  devly  «elded  th«l  tke  ocnitoaet  4»f  the  agem  18 1^ 
die  pmcipal  («ee  Addiwrn's  Co«t  257— SGO ;  Bono.  Com.  L.  €»)4 
iNit  where  a  penon  is  lumBelf  a  priBoipal»  and  acta  alone  in  nrnptgt 
of  a  matter  in  wUdh  ano^er  is  also  hitoeatpd  (tiiis  joint  iateriil 
being  unknown  to  the  party  with  whom  he  dsala),  some  difficol^ 
baa  been  experienced  in  aaoertatoing  who  sfaoold  aoe.     Hie  gencni 
rale  in  determining  the  joinder  of  parties  to  simple  contivefts  is.  thii 
all  who  have  a  joint  legal  interest,  or  an  jointly  entided,  nmat  joou 
even  though  the  contract  be  in  terms  several,  or  be  entered  into 
with  one  person  only  on  bdialf  of  att ;  so  tlwt  where  the  coaBideB»> 
tion  moves  from  several  parties  jointly,  sooh  partioB,  as  havingllB 
joint  legal  interest,  should  be  joined  as  plaintiibin  saing  for  a  bicacii 
of  oontrsot  (Broom's  Pinties  to  Actions,  18,  2ndodit.)      In 
ance  with  this  rule,  it  has  lately  been  decided  timt  there  is  in 
soflkient  privity  of  contract  to  maintMi  an  action  if  the  pai^ 
tnally  making  the  contract  with  die  defendattt  waa  acting  lor  thn 
pkintiff,  and  iatended  at  the  time  to  make  the  contract  lor  hin|« 
tiiongh  the  defendant  was  not  aware  that  the  ooiiiiia;t  was  made 
for  the  plaintiff.      Though  the  name  in  whidi  the  oontnct  is  made 
is  prim&  fode  evidence  of  the  party  for  wliom  liie  contract  is  made^ 
yet  it  is  not  condnsive  (except  by  the  custom  of  trade  in  the  eaae 
of  bills  of  exchange).   Therefore,  v^ere  two  plaiotiib  aue  on  «  ccm» 
tract  between  them  and  the  defendants  as  baiakors,  and  it  appeawi 
at  the  trial  that  the  bank  aocooot  was  cq>ened  in  the  name  of  one 
only  of  the  plaintifia,  it  is  competent  for  the  phdntifisto  dmw  that 
tiie  oceonnt  was  opened  on  behalf  of  them  botii ;  mod  it  is  safl&cient 
to  maintain  the  action  if  it  is  proved  that  tiie  plaintiff  w^  actaB% 
opened  the  account  at  the  time  intended  it  to  be  the  account  of  tlm 
two,  without  showing  that  the  defendants  had,  before  the  ItotioB* 
any  notice  that  he  had  so  intended  (Cook  v.  Seeky,  17  L.  J.  Endi. 
286).     Per  Parke,  B. :    "  The  general  role  is  not  disputed  to  bn 
that  a  principal  may  sue  on  the  contract  made  in  the  name  of  his 
agent,  and  I  cannot  help  thioking  that  there  was  evidence  to  go  to 
the  jury  that  Farquhar  [the  co-plaintiff]  in  opening' this  account  with 
the  defendants  acted  for  both  the  plaintifls.     The  case  of  Sims  t* 
Bond  (5  Barn,  and  Add.  389)  decided  that  the  feet  of  the  monqr 
which  was  paid  into  a  banker's  account   belonging  to  particular 
persons,  is  not  evidence  that  the  aoeeunt  was  opened  for  them ;  but 
here,  in  addition  to  that,  there  are  the  letters  B.C.C.  in  the  paaa- 
book.     I  think  a  jury  should  decide  whether  these  letters  after  bin 
name  do  not  show  that  in  opening  the  account  Fai^uhar  acted  for 
both  the  plaiatiffiB;  and  there  was  also  the  letter,  which  was  evideoon 
the  aame  way.     Then  defendant's  counsel  argued  that  there  is  a 
poeidiaritf  in  the  eoatnet  of  a  banker^  whieh,  like  the  contract  la  n 
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SnnB  T.  Bond  yjnyprS)  ib  sn  wBthoitty  tint  too  buikuig'  oooomt  Bi^ 
be  opened,  nd  tlmt  it  nsy  be  shown  tHio  h  the  veri  eiMtooMr, 
l]ioi2g|ii  uie  Bune  cue  dectdet  thait  ninst  be  proved  vj  boto  Imb  the 
Dcre  uwueiBuip  or  ine  mouej. 

[BmnAjf  y.  BoOefT,  16  Mees.  and  WoIb.  644 ;  6.  C.  17  Law  Joon.^ 
N.  S.,  fixdi.  190]. — ^ne  vendor  of  goods,  and  ereii  Tietvalifcr 
food  (if  not  acting  in  the  way  of  hiB  trade),  is  not  boond  to  anawrir 
for  tfaor  goodncBB,  unless  be  expressly  waiiauts  them  to  be  sovod, 
good,  or  wholesome ;  or  nnless  he  knew  niem  to  be  otherwise »  and 
ham  osed  any  means  to  disgnise  them  (FaikinBon  y.  Lee,  3  Eaitv 
314).  Of  coarse,  we  are  ezceptmg  nrom  this  goods  ordered  of  h 
tradesman  in  the  way  of  his  trade  for  a  partiddar  porpose,  in  wyeh 
case  the  tradesman  is  considered  as  engagrag  that  the  goods  aappted 
are  reasonably  "fit  for  "the  pnrpos^  {Brown  ▼•  £dgfngton,  2  Btm.  anfl 
Gr.  279;  Shepherd  ▼.  Pyhns,  8  Man.  and  Gr.  868 ;  ptr  Ftote,  B., 
in  Idoiky  t.  Attenborough,  18  Jor.  284).  And,  also,  ^  case  o€« 
tradesman  sellhsg  Tictnals  fot  food  in  tho  way  of  his  tiMw,  Cor  Iff 
Bnch  victnaiB,  bo  sold,  torn  out  to  be  miBoand,  not  only  is  fStm 
tradesman  liable  criminally,  at  least  wlwre  he  had  knowledge,  bat  he 
iB  ^bk  to  an  action  at  the  soit  of  the  sendee,  lltongh  there  be  ao 
frand  on  Us  part,  or  warranty  of  the  soandsess  of  the  thing  Bold. 
Tins  is  so  laid  down  m  the  case  iirst  referred  to.  There  A., « 
ftnner,  bought,  in  the  public  market  of  a  coantry  town,  from  B,,  a 
botcher,  keeping  a  stall  there,  a  carcase  cf  a  dead  pig,  for  oonamp- 
tion,  and  left  it  hanging  op,  intending  to  retmn,  after  completing 
other  business,  and  take  it  away.  In  his  absence,  C,  a  fanner,  en 
Beetng  and  wishing  to  buy  it,  was  referred  to  A*,  as  the  owner,  and 
Ribseqnently,  on  the  same  day,  bought  it  of  A.,  the  original  bnyer» 
WTthont  any  warranty.  It  did  not  appear  6iat  any  secret  defect  ib 
it  was  known  to  any  of  the  parties.  It  turned  out  unsound,  and 
unfit  for  human  consumption ;  Held,  diat  no  warranty  of  sonndiieaa 
was  implied  by  law  between  the  fiainere  A.  and  C.  (Aira^  ▼• 
Bofhtt.  16  Mees.  and  W.  644 ;  B.  C.  17  L.  J.,  Exch.  190).  Per 
Farke,  B. :  "  There  is  no  difierence  between  the  sale  of  Yictuals  for 
food  and  other  articles,  than  this,  that  nctuaUers.  botchers,  and 
other  common  dealere  in  yictuals,  are  not  merely  in  the  same  sitaa^ 
tion  that  common  dealers  in  other  commodities  are,  and  Uable  under 
die  same  drcumstanceB  as  they  are»  so  lliat  if  an  order  be  aaatto 
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I^tn  to  be  exconted.  they  are  pfemoed  to  undertake  to  eoppty  a 
good  end  nercfaBntable  article,  but  they  are  also  liable  to  pttoiah- 
mcnft^lbr  adlmg  oomq>t  victuals  aa  a  common  nuisance,  by  Tirtae  of 
an  ancient  atatnte  (oartaudy  if  they  do  so  knowingly ; ,  probably,  if 
^ley  do  not) ;  and  are,  therefore,  reaponaible  ciyilly  to  those  cna- 
tpmera  to  whom, they  sell  aach  victoala,  for  anyapedal  or  partiealar 
bjory  by  the  breach  of  the  law,  which  they  thereby  commit." 
.^Liter  referring  to  the  atatnte  of  51  Hen.  8  (of  the  piUory  and 
tumbrel,  &c.),  for  enquiring  aa  to  corrupt  Tictuala,  &c.,  and  the 
punishment  of  partiea  offending,  the  learned  Baron  continuea: 
*Ll^  view  .of  the  caae  explaina  what  is  said  in  the  Year  Book^ 
9.  Han».  6,  tiiat  /  the  warranty  is  not  to  the  purpose,  for  it  is  ordained 
that  none  ahall  sell  corrupt  victuals,'  and  what  is  said  by  Tanfield, 
G.  B.,  and  Altham,  in  Cro.  Jac  197,  that  '  if  a  man  adla  victaala 
which  is  corrupt,  without  warranty,  an  action  lies,  because  it  ia^ 
againstjthe  commonwealth ;'  and  abo  explains  the  note  of  Lord  Hale 
(F,  N.  B.  94),  that  there  is  '  a  diversity  between  selling  corrupt 
wine  to  merchan^Use,  for  there  an  action  on  the  case  doea  not  lie 
without  warranty ;  otherwise  if  it  be  by  a  tavemer  or  victualler,  if 
it  prejudice  any.'  The  defendant,  in  this  case,  was  not  dealing  in 
the: way  of  a  common  trade,  and  was  not  punishable  in  the  least  for 
Wha^  he  did.  ;  He  merely  transferred  his  bargain  to  the  plaintiiF. 
He  falk  within  the  reason  of  the  former  part  of  Lord  Hale's  distinc- 
tion,  and  there  b^ing  no  evidence  of  warranty,  nor  any  of  fraud,  he 
is  not.liable.  and  tiie  plaintiff  ought  to  have  been  nonsuited."   . 

WARRANTY— Oa  sde  of  goodi — Pawnbroker— IMorief  t. 
AUmhorongh,,  13  Jur.  282]. — ^In  2  Stephen  Com.  66.  2nd  edit.,  it 
1$  had  down  (following  2  Black  Com.  451)  that,  by  our  law,  a  pur* 
chaser  of  goods  and  chattels  may  have  a  aatisfaction  from  the  seller, 
if  he  sdis  tkem  as  hU  own,  and  the  iiiie  prove  deficient,  without  any 
express  warranty  for  the  purpose.  It  is  added,  however,  in  a  note» 
thiat  this  doctrine  /'  is  questioned  in  a  work  of  ability  ;  vide  Chitty . 
aa  Contracts,  447,  where  Springwell  v.  Allen,  Aleyn,  91 ;  2  East, 
448,,note;  Co.  Litt.  101b;  and  Noy's  Max.  ch.  42,  are  cited. 
contrh;  vide,  on  thia  subject,  Allen  v.  Hopkins,  13  Mees  and  W.» 
103."  The  subject  of  warranty  of  title  on  sale  of  goods  has*  beo^ 
elaborately  CQnsidered  in  the  late  case  of  MorUy  v.  Attenhoroagh  (13 
Jur.  282),  and  the  law  clearly  laid  down  in  the  following  terms : — 
)..  There  is  no  implied  warranty  of  title  on  the  sale  of  a  specified 
ascertained  .chattel ;  in  order  to  render  the  seller  liable  for  a  bad 
title,  he  must  have  given  either  an  express  warranty  or  an  equivalent 
to  it,  by  declarations  or  conduct ;  or  have  practised  fraud,  as  by 
concealing  from  the  purchaser  that  he  had  no  title.  Such  expreae 
warranty  may  be  inferred  from  usage  of  trade  proved  in  fact,  or 
from  the  nature  of  a  trade  being  such  as  to  lead  to  the  concluaton 
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that  the  person  esrryiog  it  on  mnat  be  nnderstood  to  engage  that 
tiie  pnrehMer  shatl  enjoy  that  which  he  baja  aa  against  all  persons ; 
80,  for  inatance,  yriita  goods  are  bought  in  a  shop  professedly  carried 
on  for  the  sale  Of  ^obds.  Sembie,  that  on  the  sale  of  a  sped^cd 
6hatte],  aithou^^€¥e  ii  no  implied  warranty  of  title,  the  purchaser 
who  haA  been  ate^lslled  fo  ddtrer  it  ap  to  the  rttl  owner*  ma/ 
recover  back  -YA^  inoney  as  on  a  consideration  that  has  fiEiHed,  if  it 
was  the  understandhig  of  both  parties  that  the  bargain  should  be 
put  an  end  to  -  if  the  porchaser  should' not  tiaye' a  ^  good  title. '  A^ 
pawnbroker  who  sells  a  chattel  as  a  forfeited  pledge  only  u^dertalini' 
with  the  purcfitfser  that  the  subject  of  the^sale  is  a  pledge/ arid  irre-) 
deeniable,  and-tlJat  he  is  not  cognisant  of  any  defect  of  title  to  it! 
In  an  executory  cdntfact  of  pnVcfaase'arid  sale,  where ^  the' subject  is 
nnascertidned  and  is  afterwards  to  be  arranged,  '»emble,  that  both 
parties  must  be  taken  to  have  meknt  that  a  good  title  to  that  subject 
should  be  transferred.  "  From  the  authorities  in  our  law,  to  which 
may  be  added  the  opinion  of  the  late  Lord  Chief  Justice  Tlndal,  in 
Ormond  v.  -Huth  (14  Mees.  and  W.  651),  in  error,  it  would  seein 
that  there  is  no  implied  warranty  of  title  on  the  sale  of  goods,  and 
that,  if  there  be  no  fraud,  a  ventior  is  not  liable  for  a  bad  title, 
unless  there  is  an  express  warranty,  or  an  equivalent  to  it,  by  de« 
clarations  or  conduct,  and  the  question,  in  each  case  where  there  is 
no  warranty  in  express  terms,  wUl  be  whether  there  are  such  cif- 
CQOMtances  as  to  be  an  equivalent  to  such  a  warranty.  Usage  of 
trade  if  proved,  as  a  matter  of  fact,  would,  of  course,  be  sufficient  to 
raise  an  inference  of  such  an  engagement ;  and,  without  proof  of  such 
usage,  the  very  nature  of  the  trade  may  be  enough  to  lead  to  the 
conclusion  that  the  person  carrying  it  on  must  be  understood  to 
^ogBge  that*the  purchaser  shall  enjoy  that  which  he  buys,  as  against 
all  persons.  It  is,  perhaps,  with  reference  to  such  sales,  or  to  exe- 
CQtory  contracts,  that  Blackstone  makes  the  statement  above  referred 
to.  We  do  not  suppose  that  there  can  be  any  doubt  that  if  articles 
are  bought  in  a  shop  professedly  carried  on  for  the  sale  of  goods. 
Hie  shopkeeper  must  be  considered  as  warranting  that  those  who 
porchase  will  have  a  good  title  to  keep  the  goods  purchased.  In 
sach  a  case  the  vendor  sells  "  as  his  own,"  and  that  is  equivalent  to 
a  warranty  of  title.  But  in  the  case  now  under  consideration  the 
defendant  can  be  made  responsible  only  as  on  a  sale  of  a  forfeited 
pledge  eo  nomine;  though  the  harp  may  not  have  been  distinctly 
alaied  in  the  auetioneer's  catalogue  to  be  a  forfeited  pledge,  for  the 
anctieaeer  had  no  authority  from  the  defendant  to  sell  it  except  as 
such.  The  defendant,  therefore,  cannot  be  tdcen  to  have  sold  it 
snth  a  mcnre  exteDahre  liability  than  such  a  sale  would  have  imposed 
npon  faim ;  and  the  question  is;  whether  on  such  a  sale,  accompanied 
%ith  possession^  there  ii  any  assertion  of  an  absolute  title  to  sell,  or 


<Mly  am  ■Mfrtiim  tiat  the  MTtMe  has  b<«i  ytodydnittfc  hiai  wijl  the 
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in  our  jodgmtBt  it  ai^ean  mwaaonabie  to  coawdrr  the  pawa* 
iHcakflr.  from  ♦•^'»^  Datacs  of  hia  oocmiatiioiia  as  vndertakiBff'  anvyuiMK 
anore  than  that  the  anfaject  of  the  HAeia«  pledge,  and  iRedeeMblet 
and  that  ha  ia  aot  cognwaat  of  any  de&ct  of  tide  to  it. 

BILL  OF  EXCHANGE.  —  Campmi§  —  PaHMerm —  Aettpimtm 
em  behalf  of  m   name  ef   ame    \\I§»kim  ▼•    Morria,    16    Maee. 
aad  W.  877].      Indoraee  agakkat  three    defendanta   a»   aooeptoa 
of  m  bill  ol  exchaDge  drawn  oa  "  £.  M.  and  olhera»  tmteea 
of  Clarence  Temperance  Hall,   Liverpool,"    and  accepted  thaa: 
<*  Accepted  £.  M."  «  The  three  defeadttita,  with  E.    M.    and 
another,  were    the    five  tnuteea  of    a  body    of    perapna   aaac^ 
elated  together  for  the  purpose  of  bnilding  the  Tempetaace  HaU. 
Eo  M.  had  authority  frooa  all  the  trnateee  to  accept  the  biU  on  their 
behalf.     Held,  that  the  defcndaata  were  boand  by  the  aoocftanee, 
though  it  did  not  show  on  the  face  of  it  that  E.  M.  intended  to 
accepts  not  individoaUy,  but  for  himaelf  and  foor  othen  (Jenkina  ▼• 
Monia,  16  M.  and  W.  877).      Per  Pollock,  C.  Bw :    "  E.  M.  ae- 
oqpted  die  bill,  and  the  jury  found  he  had  authority  froaa  all  the 
traateaa  to  do  lo.     Then  hie  acceptance  did  not  io^port  that  he  ae- 
oqpted  merely  aa  an  individual,  hut  that  he  waa  the  party  whoae 
hand  perfomed  that  duty  by  direction  of  the  reat ;    and  the  aaece 
iMt  thai  he  needlessly  added  hia  name  to  the  acceptance  made  no 
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JURISDICTION  OF  EQUITY.— i^^Micr  c^ 
jmriadieium — [Rfoee  ▼.  Hf^elUa^en,  9  Beav.  579]. — ^The  ahaeooa  of 
a  remedy  for  a  supposed  wrong  in  another  place  ia  not,  of  itaelf, 
any  leaaon  for  the  Court  of  Chancery  asauaMag  a  juiisdictioa  on  the 
aubjecu  The  case  must  be  such  aa  to  bring  it  properly  wilbtn  the 
jariadiction  of  the  court  on  ether  grounds  (Ryvee  ▼•  f^eHmflMi, 

9  Be&v.  579;   also    in    15    Law    Jouro.,  N.  S.,  Ghana.    461; 

10  Jul.  697). 

E^UtaUe  jurietti€iioa,  en§im  of — IMoakioa  ▼•  AtL  Can., 
2  Cooper,  527]. — ^If  courts  of  common  Inw  in  ancieBt  ttaaeawure 
eonatitated  as  at  present,  and  the  Court  of  Chaneevy  did  not  emat 
aa  a  court  of  equity,  an  eqaitahin  joriadielien  nmat  baie  faaea 
possessed  by  sosae  other  courts  {MotUUem  v.  Jli,  Gem^  3  Cocfb  M7). 

MORTGAGE.— ilcceanlM^r  for  profUe^^otky  ^  mMLvmm — 
CoUaieral  9eeant^—[BeU  ▼.  Akeame,  1  Iriah  Jarist,  153}.— If  n 
oreditor  insnina  hie  dehlor'a  lile»  and  reccsvea  any  sum  from  tfie 
inaunnce  office*  it  will  not  neesaasfily  go  in  part  liimidaikin  of  the 


^.BlM]ni«U»4iIsn^4M;  6  Jam.  CoM«f«  306»  wbnv  tka  «w  of 

■Dt^pairtiMitlbgwkiay  iHfliiMuiia  tli<<M»olaaiogtgiy.  Ib 
•  lite  Me  in  Irdwdk  tk»  fMHiMi  VM  niMd  nkethar,  Umv«  bmg 
ft  INdiif  oa  tlM  U&  ol  tiM  debtor^aad  tka  craditor  eibctii^ 
Wng  pttd  the  mm  iMwud,  tint  pftynml  lawt  aotbe  hdd  pwtpaj* 
stti  ol  the  delM;.  It  le  lo  be  borne  in  maod  that  in  l^nglOTd  tben 
k  n  ilaMe  04  Ge*.  «»  0^  48)  b^'iibidi  BO  ineonmoecan  be  Baile  OP 
Ik  fie  ol  enj  p«ioB»  or  on  eoQF  other  evenl  iirfietaoever,  wherein  the 
for  whoee  benefit  eoeh  pnliey  is  made  bee  no  interest.    The 

ol  ^  penon  te  fihoee  benefit  the  poliey  ie  made  most  be  i»- 
asBled  thcreint  snd  he  camot  leeofer  any  greater  sun  than  the  amoiint 
of  his  intsieut  in  sodi  life  or  other  event.     In  IrehuMi  there  is  no 
■litnie»  and  eonscqaently  nothing  to  prevent  a  person  f^Mm-fpg  the 
Hsof  another,  though  he  haw  no  interest  therein.    It  has  accordingly 
kiely  hdd  in  that  eoantry  that  a  mortgagee  is  not  bound  to 
It  fin*  the  sasw  paid  to  him  on  foot  of  a  policy  efiected  in  Ire- 
land* en  the  hie  e£  hie  debtor,  when  the  premiwns  have  been  paid 
ham  hb  own  moneye,  and  there  is  no  contract  between  mortgagee 
and  BBortgagor  en  the  snbjeot  {Beii  ▼•  ^ileerae,  I  Ir.  Jur.  153).   la 
pnsg  jndgment  the  Lord  CheneeUor  said :  "  I  do  not  fed  warrsnted 
m  tibie  ceee,  ton  anything  that  hae  been  urged,  in  now  oYemUng 
Ilamphrey  ▼.  Ambm  (U.  and  Goa.  Flunket,  318).    That  was  de- 
cided, hi  1886,  on  yeiy  great  consideraiioo,  and  baa  not  smce  been 
OMomled  by  any  case  here  or  in  England.    It  was  contended  that 
4aa  ease  wee  diirtingniehed  from  it  by  saying  that  the  defendant  here 
inn  traslee,  as  m  exparte  Andrewe  (2  Rose,  418;   S.  C.  1  Mad. 
578),  but  tbst  has  not  been  sustained.     It  is  important  to  obserre 
that  aH  the  esses  in  Engknd  have  been  determined  on  the  statute, 
«B  the  gfoond  ol  the  paity  havmg  been  able  to  effect  the  insurance 
hy  leaeon  of  the  interest  he  aequired  by  his  debt.     In  the  case  of 
eD^arte  Aadrewa,  the  lespendent,  ae  a  trastee,  was  taken  out  of  the 
etatateby  his  interest  in  the  life  <tf  the  beakmpt's  wife,  without  which 
hm  eouU  net  have  eieeted  the  insurance.  The  court  held,  that  hating, 
hry  his  character  of  trusteeb  acquired  a  right  to  make  the  insurance, 
hm  eoald  not  ha^vea  benefit  for  hissself  from  it.     Sir  Thomas  Plamer 
-fii  that  case  aeye» '  It  ie  dear  that  a  trustee  never  can  use,  to  his  own 
benefit,  the  property  comesitted  tohistrust.    They  had  it  subject  to 
aUthe  jealoasy  with  whidi  the  court  regards  a  trastee  acting  on  the 
jmpeMy  fior  Ue  own  benefit*    They  never  oould  have  insored  unless 
flia  propaiiy  hs#  been  assigsart  to  them.     The  means,  therelore,  of 
■ryuiing  iiim  enasa  received  fimm  the  insurance  office  originate  with 
tta  bankrnpt  and  hia  wtfe }   they  diveet  themedves  of  all  dominion 
it  by  •»^™»*«if  it  to  trMtasSte    It  is  extremdy  difficdt  to 
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maintain  that  they,  as  trdalees,  Mug  aAoilvd  t]^  payment,  are  not' 
to  account  for  it  ai  an  advantage  made^of  fidodiary  pixiperty,  aoqmred 
pardy  by  their  own  net,  and  paiily  by  the  act  of  the  bankrapt.  Havingt 
beop  tlitla^ennbled,  by  the  act  of  buikrtfpCey,  to  obtain  jjMUt  of  their: 
I  i^t^  they  cannot  prove  the  whole,  ^ey  mnst  account,'  ft  is  difficiilt 
fo  bay  on  what  tienson  ▼.  Blackwtf •  (4  fttfre;  484 ;  S*  G,  14  Law. 
Joum.,  Ni  S.,  C%anc.  329 ;  9  Jur.  ^)  tumped';  8aye:thi8,;that  the 
creditor  had  only  a  right  to  effect  an- ihiilrance' against iheriskof  the 
husband  not  being  able  to  rednce  into  pbsiilession  the'  plpperty,  and 
that  that  risk  having  been  determined  by  the  de&ith'af  the^e,  there 
was  an  end  of  the  contract  altogether.  Thbagh  the  Vice*Chanc^or 
observes  on  the  case  of  Humphreys  v«Aral)in,1tMoe8itpt  appear  that 
his  attention  was  caUed  to:  the  difference  between  the  law  in  this 
country  and  in  England.  'Itwduld  be  hard  to  maintaiii  that  any  right 
could  be  founded  on  behalf  of  the  creditor  against,  his  debtor;  ^'U  die 
creditor  choose  to  pay  the  premiums,  how  could  he  recover  thein 
againt  the  debtor,  if  the  insiiranee  company  failed,  or  they  amounted 
to  more  than  the  debt  ?  And  it  ctfuld  never  be  said  thiit  the'  debtor 
should  have  the  option,  if  the  policy  proved  valuable,  to  claim  it ;  if 
worthless,  to  r^ect  it.  However,  Humphreys  v.  Arabin  has  decided 
the  question*  That  is  a  binding  decision ;  in  principle  there  is  nothing 
against  it,  and  I  am  content  to  abide  by  it  as  the  latr  of  the'couirt." 

PARTNERS.— 2>i9/»osjii^  of  share  to  co-partner^-^Misiake  in  value 
of 'share — Converting  the  partnership  property — [Knight  v;  Mwyori^ 
hanks,  13  Jur.  136]. — ^Although  the  correct  and  accurate  value  ofa 
ahare  of  one  of  the  partners  in  a  joint  concern  cannot  b§  asosiCained 
without  converting  the  property  of  the  concern  iiitb' money,  ascer- 
taining  the  surplus,  if  any,  after  satisfying  aH  demands  of  other 
persons,  and  after  taking  the- account  between  l^^j^gkCi^m' and  each 
partner,  add  finding  a  balance  due  to  or  fmin  'iMliljIpfcw  Miimrillji 
yet  it  is  lawful  for  partners  to  deal  with  each  odkarWMla^a  different 
way.  Tf  they  think  proper,  they  may  lawfoBjp  r^fm  the  atods 
takings,  valuations,  and  accounts  which  appeur  by  the  hodct  fmd 
the  accounts  kept  in  the  manner  known  to,  or  aoqcueseed  hi  h^V  tbiQ 
partners ;  and  the  subsequent  discovery  of  unintentional  inaoGCnQ|f 
vrill  not  be  ground  to  set  such  a  transaction  aside.  And  wheire  tiK 
partnership  business  was  carried  on  in  Van  Diemen's  land;  ahd  none 
of  the  partners  could  have  personal  knowledge  of  .the  partnersh^ 
transactions,  but  .they  were  obliged  to  rdy  on  the  reports  of  tiMI 
agents,  it  was  held  that  they  might  fishrly  deal  with  eaoh'ottier'  wiAi 
respect  to  their  shares  in  the  oonoem,  notwitfiataiiding  die  igwmiiBi 
tiiey  were  in  as  to  thdr  exact  value  (Knight  v.  Maijoribanks,  ma  i^> 

PARTNER6HIP.-*Qiie  parlnar  memker  of  $wo;firmS'-^Am^ 
suing  the  other— IRheam  v.  SmtlA,  18Lawj0nm^N.S.,GUme;  9^. 
—The  following  caaa  npon  the  efcet  of  oiaa  Am  Mng  itfMited  ao 
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anodtfr;  wttore^oQe  iadmdittl  it  a  memW  of  both  firms,  is  likely  t9 
be  mi^T|iiiit;in  Hs  molts.*  -It  appears  that  a  banking  firm  in  whicli 
A.  was  a  parkier*  brought  an  action  to  recover  a  debt  from  another 
oopartpership,  in  which  A.  was  also  a  partner.     The  latter  copart^ 
limhip  thereapon  filed  a  bill  to  have  their  aeoonnts  taken,  and  for 
an  injonction  to  restrain  the  action.      A  demurrer  to  this  bill,  for 
want  of  equity;  was  pot  in.  but  was  oTer^mled.  {Rheum' y.  Smitk,' 
nprd)»   .The  V.  C.  of  Eog^d  said:  /'It  strikes  me  in  this  way, 
that  if  there  was  a  partnership  of  A*  and  B./and'another  partnership 
of  B.  and  C./ and. the  partnership  of  A.  and  B.  became  indebted  to 
die  partnership  of  B.  and  C,  this  conrt  would  never  permit  execution 
to  be  issued  in  any  action  which  B.  and  C.  might  bring  against  A. 
a&d  B.,  until  it  was  aseertained  that  on  the  true  state  of  the  accounts, 
jn  which  B.  himself  is  involved  as  a  partner  with  A.  and  B.,  B.  and 
C.  would  be  entitled  to  take  out  execotion  for  the  whole  sum.   That 
cannot  be.    It  has  been  very  ingeniously  put,  that  there  cannot  be 
an  apportionment  of  the  assets  of  the  .partnership  until  the  debts  due 
to  the  partnership  are  got  in.      That  is  very  true  as  a  general  pro-» 
pontion ;    but  I  apprehend  this  court  would  not  allow  the  executioo 
to  be  taken  oat  by  B.  and  C.  against  A.  and  B.,  the  defendants  in 
the  action  at  law,  until  it  was  ascertained  that  theywere  entitled  to 
execution  for  the  whole,  on  a  due  statement  of  the  entire  account. 
And,  in  that  state  of  the  case,  it  appears  to  me  that  I  must  over-rule 
the  demurrer." 

POVERTY  AND  DISTRESS.—  Contract  not  set  aside  for,  where 
no/raud — IKnighi  v.  Mmjoribanks,  13  Jar.  136].— A  man  who  is 
in  distress  may,  nevertheless,  contract,  and  if,  being  in  ^stress,  he 
procures  other  persons  to  consent  to  an  agreement  which  he  would 
not  himself  have  requested  or  consented  to  if  he  had  not  been  ia 
'distress,  and  afterwards  successfully  urges  and  obtains  the  perform* 
anoe  of  that  agreement,  and  receives  the  money  secured  by  it,  and 
after  that  acquiesces  for  a  length  of  time  in  the  performance,  with« 
cmt  any  notice  of  dissatisfoction  or  complunt,  he  is  not  entitled  to 
act  attde  the  transaction,  on  the  mere  ground  of  his  poverty  and 
distress*  m  the  absence  of  any  deception  or  fraud  proved  to  have 
been  practised  upon  him  (Knight  v.  Marjoribanks,  suprS). 

SETTLED  ACCOUNT. — Opening — Jfhen  account  opened  gene-^ 
nUifn  emd  when  onif  Mnoed  to  surcharge  and  falsify — lAllfrey  v. 
AUfrtg,h3JvLr.2e9i  also  at  Rolls  in  10  Beav.  358;  17  Law 
Joom..  N.  8.,  Chano.  30;  11  Jur.  991]. — ^The  jurisdiction  of  courts 
of  equity  over  setUed  accounts  is  a  most  important  one, '  and  ia 
exercised  with  great  circumspection,  particularly  with  reference  to  the 
point  olre*opening  the  account,  or  merely  allowing  to  suroharga  and 
AJsify.  The  former  course  throws  the  whole  account  open,  and  the 
defeadanfe  has  to  prove  all  his  payments ;  whilst,  where  liberty  tp 
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mnbhinrn  ^vS  AUfr  cnlT  it  smtedt  tbo  boriia  af  woof  of  rnvn. 
|to.»  ID  tiia  aoeoiiBt  k  Annm  on  tbe  party  iapcadiiiig  It  (See  1 
Iteiell's  FneL  685.  Snd  edit ;  Friae.  £q.  106).  As  to  tile  rwh 
nhether  the  deone  ahell  be  for  an  open  aooovat  genei^dijr,  or  to 
wrcbarge  and  falsify  merdy*  it  ia  thus  laid  down  in  Temon  ▼• 
Vawdry  (2  Atk.  U9) :  "  If  there  ere  only  miatakea  and 
Uk  a  stated  account,  the  perty  objecting  shall  be  allowed  no 
than  to  sarcharge  and  fidsify^  but  if  it  is  apparent  to  the  conrt  tiuH 
(here  bas  been  finaod  and  imposition,  die  decree  most  be  that  llie 
whole  shall  be  opened  ^  (see  also  Wedderbnm  t.  Wedderbnm,  4 
Ifyl,  and  Cr,  41).  In  the  case  of  AUfrey  t.  Allfrey,  a  settM 
aocoont  was  opened  twenty-four  years  after  the  settlement,  and 
t^nrteen  years  after  the  death  of  tiie  acoonnting  party,  on  the  gtoond 
of  fraud :  and  it  was  there  laid  down,  as  the  r^e  of  courts  ol  eqdty* 
Ibat  if  there  are  only  mistakea^in  a  stated  aocoont,  the  party  obyeot* 
mg  shall  be  allowed  no  more  than  to  snrdiaige  and  fidsify ;  bat  if 
it  is  apparent  to  the  conrt  that  there  has  been  fraud  and  impontia^ 
the  account  will  be  opened.  However,  where  no  injustice  will  be 
done  to  the  objectmg  party  by  confining  the  decree  to  surcharging 
end  falsifyiog,  the  court  yidl  sometimes  make  a  decree  in  the  latter 
form  (Ahfi^  ▼•  All/rey,  13  Jur.  269).  Lord  Cottenham,  after 
referring  to  Vomon  ▼.  Vawdrey,  and  Wedderbum  ▼.  Wedderbm 
Imwd),  said :  "  It  is  obvious  that  that  is,  strictly  speaking,  ti» 
doctrine  and  principle  of  tbe  conrt ;  because  if  a  transaction,  whether 
it  be  a  deed,  or  an  agreement,  or  an  account  stated  and  settled, 
which  is  only  an  agreement,  be  proved  to  be  frandulent,  diere  la 
IMithing  on  which  anything  can  stand :  the  transaction  itsetf  ia  v^cnd. 
Xhen,  U  the  transaction  itself  is  void,  there  is  no  question  tiwit  eaft 
lemain  about  an  account  partially  settled,  or  settled,  except  so  fiv 
M  error  may  be  proved."  After  observing  that  in  some  cases,  aa 
Srownell  v.  Browneli  (2  Bro.  G.  G.  61),  and  Miller  v.  Craig  (6 
Beev*  433),  decrees  to  surcharge  and  falsify  merely  had  been  made  ilk 
esses  of  fraud.  Lord  Cottenham  proceeded:  *'  If  ^e  court,  under  the 
mrcumstances,  sees  that  justice  is  more  likely  to  be  done  by  tint 
form  of  decree  than  by  a  general  decree  for  an  open  aoeonnt,  the 
court  is  undoubtedly  justified  in  taking  that  oonrse  which  appears^ 
mder  the  circumstances,  as  being  most  likely  to  eflbct  justice  between 
Ihe  parties.  If,  however,  there  be  a  question  whsther  the  mm 
farty  is  likely  to.  suffer  injustice  more  from  one  form  of  decree  Aan 
ihe  other  form  of  decree,  theo  there  can  be  no  doubt  that  the  ooust 
0a^t  to  lean  towards  that  side  which  is  the  side  of  sninaocentandMa 
injured  party,  rather  than  to  that  side  which  is  tiie  nliiBdhig  psstf • 
It  is  impossible  to  ssy  that,  going  Uurough  an  open  aeooont  el-  • 
greet  length  of  time  standing,  which  the  paity  has  not  for  mSMy 
.  jesn  earpected  to  be  called  ofon  to  do,  he  may  not  he  egpoeedip 
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v^  gretl  Wdihjp,  and  umf  not  find  it  impossible  to  exonerate 
hioAself  from  oertldn  obTioos  charges  which  may  be  made  against 
bim*  and  which  he  most  be  sabject  to  until  he  can  relieve  himself 
from  them  by  e?idanoe.  On  the  other  hand,  it  is  qaite  obvious 
that  there  may  ba  an  otter  impoasibility  in  the  party  injured,  merely 
under  permisnon'  to  sorcharge  and  falsify,  to  discover  what  the 
fraad  waa»  or  what  the  error  was,  he  being  a  stranger  altogether  to 
tbe  transaction,  only  knowing  the  transaction  as  fiidsely  represented 
to  him  by  the  party  who  was  guilty  of  the  fraud ;  and,  therefore,  it 
would  be  in  vun  to  tell  him.  '  If  yon  can  point  out  an  error,  it 
ahaU  be  corrected,'  for  that  is  exactly  the  difficulty  under  which  he 
labours.  He  is  ignorant  of  the  transaction,  and  yet  he  is  called 
uqpon  to  prove  and  substantiate  an  error.  It  is  impossible,  therefore^ 
to  be  sure  that,  either  in  the  one  form  of  account  or  the  other« 
absolute  justice  will  be  done  after  the  lapse  of  a  great  number  of 
years.  But.  as  I  said  before,  the  court  will  lean  in  favour  of  the 
innocent  and  injured  party,  against  that  party  who  is  the  author  ot 
the  ftund." 

SPECIFIC  PERFORMANCE. — Volumtary  agreement  for  valuable 
€Oimderaiion  e^iforced — Ellis  v.  Nimmo — Agreement  to  grant  lease  to 
rebUian — [Moore  v.  Crofton,  3  Jon.  and  Liut.  438]. — In  the  case  of 
EQis  ▼.  Nimmo  (Uoyd  and  Gould's  Rep.  temp,  Sudgen,  333),  it 
was  decided  (after  a  review  of  the  dicta  in  previous  cases),  that  a 
poatnuptial  agreement  in  writing,  by  which  a  father  undertook  to 
make  a  provision  for  a  child,  will  be  specifically  executed,  being  a 
contract  founded  on  meritorious  consideration.  Tliis  decision  has  never 
been  acquiesced  in  by  the  profession,  and  has  now  been  overruled.  In 
Moore  v.  Crofton  (jntprd).  Sir  Edward  Sudgen  may  be  considered 
i|a  having  abandoned  his  previous  doctrine,  for  he  says,  "  The  defence 
then  is,  that  tiiis  is  a  voluntary  agreement,  and  therefore  without,  it 
in  said,  meaning  to  impeach  the  authority  of  Ellis  v.  Nimmo,  it 
cannot  be  enforced.  As  to  Ellis  v.  Nimmo,  I  think  it  was  decided 
«ipon  sound  prindples  of  equity  ;  hut  I  am  aware  that  the  opinion  of 
the  pn^fessian  is  otherwise.  Before  that  case  was  decided,  there  was 
«  general  impression,  that  a  volantary  contract,  though  meritorious, 
conld  not  be  enforced  in  this  court,  and  that  impression  has  not  been 
removed  [by  my  decision].  T  drew  the  distinction  between  a  mere 
roluntary  agreement,  and  a  voluntary  agreement  to  provide  for  a 
wife  or  a  chud,— I  did  not  carry  it  further — which  I  thought,  anf 
Sf^iU  think,  ought  to  be  enforced ;  but  I  consider  that  decision  to  be 
joverruled  by  the  current  of  opinion  and  authority,  and  I  have  no 
4^r6  to  support  it  against  the  general  opinion."  In  the  case  of 
Moore  v^  Crofton,  specific  performance  was  decreed  of  the  followin||^ 
^oatra^l  for  a  lease :  '  From  the  love  and  affection  I  have  for  yout 

my  first  cousin,  I  now  promise  and  engage  to  you,  your  hem  or 
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assigns,  during  my  natural  life,  in  ^reversion,  the  farm  of  C  — — -  » 
as  now  in  vour*  actual 'possession, 'at  £1  2s.  9d,*  per  acre/ as  now 
paid  and] payable  by  you.*  \  There  was  here  not  a  mere  meritorious 
consideration,  for  '  the  *  continuance  of  the^  rent  which  'was  reserved 
by  th?^former  lease  was  a  ra/wa We  consideration  for  the  promise  to 
grant  the  lease  in  Veversion.'  \  Sir  Edward  Sugden,  in  his  judgment,  ' 
said  :  "  Admitting  that'  the  objec'tidn  [namely,  that  a  voluntary  ' 
•rv.  agreement  even  for  a  meritorious  consideration  will  not  be  specifically 
p'erformed]  applies  equally  to  the  cases  of  voluntary  contracts  and 
voluntary  settlements,  can  it  be  sustained  in  the  present  case  ? 
Where*  there  is  "a  settlement  between  strangers, '  actually' executed, 
;f  Ae  court,  does'  not  weigh  in  very 'nice  scales' the'  adequacy  of  the 

.    *       consideration. '    This",  it  is  true,  is  a  contract,  resting  t«  fieri,  and 
therefore  there  is  a  difference;    but  no  person  can  dispute  that  the 
>       ,.       mere  mention  of  love  and  affection,  as  a  consideration,  cannot  remove 
M  -^         tlie 'other  valuable"  consideration,  namely,  the  continuance  of  the 
w*.  *c>. .  same  rent  which  was  reserved  by  the  lease  previously  granted.'     If 
-4^  ^i«*  «4ii:^g,\(ad^been  an  agreement  with  a  mere  stranger  it  would, have beea 
binding,  unless  it  were  shown  that  there  was  such  an  Inadequacy  ia' 
the''amount  of  consideration  as  was  demonstrative  of  fraud.      But  I 
.  49  ^^^  admit  that  a  man  may  not  enter  into  a  contract  with  a  rela- ' 
tion,  and  gpve  him  better  terms  than  he  would  to  a  mere  stranger. 
This  court,  though  it  will  not  execute  a  merely  voluntary  contract, 
Vfill  yet  execute  one  for  valuable  consideration,  and  will  not  weigh 
K  in  very  nice  scales  the  amount  of  the  consideration,  where  it  has' 

been  reduced  fairly  by  reason  of  the  relationship  of  the  parties." 

TRESPASS. — Injunction  to  restrain  trespass  in  nature  of  waste — 
Tturty  out  of  possession  —  [Davenport  v.  Davenport,  1 3  Jur.  2273- — ' 
The  interference  of  courts  of  equity  in  restraint  of  waste  was  originally 
confined  to  cases  founded  in  privity  of  title ;    but  now  those  courts 
4^  reach  cases  of  adverse  claims  and  rights  not  founded  in' privity,  as,' 

for,  instance,'  to  cases  of  trespass  attended  with  ^irreparable  mischief 
(2  Story's  Eq.  Jurisprud.  s.  918 ;  Pnnc.  Eq.  250,'251).  The  courts, 
however,  take,  a  difference  between  the  case  of  an  applicant  in  posses^ 
sion  and  one  out  of  possession.  If  I  am  in  possession  of  an  estate,' 
the  only  dV  principal  value  whereof  is  in  the  things  which  grow  od 
the  soil,  and  a  stranger  comes  and  cuts  down  my  trees,  he  may  be 
punished  for  having  done  so  by  process  of  law ;  but  the  Court  of 
Chancery  will  not  lend  its  assistance  to  prevent  him  from  continuing 
the  mischief,  because  he  is  a  mere  trespasser ;  but  if  my  estate  con* 
sists  of  a  mine,  and  the  stranger  is  digging  my  minerals,  or  if  it 
.consists  of  a  stone  quarry  or  colliery,  and  he  is  taking  away  the  stone 
or,  cods,  then  the  Court  of  Chancery  will  prevent  him,  although  the 
,  act  is  still  a 'mere  trespass  ;  and  the  reason  of  the  distinction  is,  that 
'  in  the  instance  of  cutting  timber  there  is  no  destruction  of  the  in- 
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beritanee,  whereas  taking  coal,  or  stone,  or  minerals,  is  taking  the 
anhstance  of  the  inheritance.    If  I  lay  claim  to  an  estate,  but  am  out 
of  possessioHt  whatever  may  be  the  vraisemblance  of  my  claim,  and 
'whatever  might  be  the  evidence  which  I  might  be  prepared  to  pro- 
dace  in  support  of  it,  if  the  person  in  possession  will  swear  by  his 
answer  to  facts  or  documents  displacing  my  title,  I  cannot  have  the 
slightest  assistance  from  the  Court  of  Chancery  until  the  hearing  of 
the  cause,  or  until  the  legal  right  has  been  determined  in  a  court  of 
law ;   and,  in  the  meantime,  the  person  in  poesession  may  strip  the 
estate  of  every  tree  on  the  face  of  the  earth.     It  would  seem  also 
that,  in  such  a  case,  he  may  even  destroy  the  substance  of  the  in- 
heritance.    These  principles  have  lately  been  fully  considered  in  the 
case  of  Davenport  v.  Davenport  ( 1 3  Jur.  227).     That  was  a  bill  by 
a  party  out  0/ possession  of  real  estates  against  the  party  in  posses* 
sion,  and  claiming  by  title  adverse  to  that  of  the  plaintiff,  stating  that 
the  defendant  had  been  in  possession  for  twenty  years,  and  that  the 
plaintiff  had  only  recently  discovered  his  title  to  the  premises,  and 
bad  commenced  an  action  of  ejectment  against  the  defendant,  and 
praying  an  injunction  to  restrain  the  defendant  from  committing  acts 
of  trespass,  alleged  to  be  productive  of  irreparable  waste.     A  de- 
murrer by  the  defendant  to  the  bill  was  allowed  with  costs.     It  was 
also  held,  in  the  same  case,  that  a  party  out  of  possession,  claiming 
real  estate  by  title  simply  adverse,  to  that  of  the  party  in  possession, 
cannot  be  heard  in  a  court  of  equity  upon  an  application  to  restrain 
the  party  in  possession  from  committing  acts  of  trespass  productive 
of  irreparable  waste,  until  he  has  established  his  title  at  law.     Sir 
James  Wigram  said :  *'  Whatever  the  origin  of  those  refinements  in 
cases  of  mines  might  be,  there  did  not  appear  to  be  any  case  in  which 
a  party  coming  into  equity  against  another  in  possession,  who  claimed 
io  be  entitled  to  cut  timber,  had  ever  obtained  an  injunction  to  restrain 
him  from  so  doing  till  his  title  had  been  established  at  law. .    In  the 
case  before  the  court,  the  defendant  had  been  in  possession  for  twenty 
years,  and  the  bill  contained  no  averment  that  she  did  not  cluim  a 
right  to  the  possession,  whether  she  might  ultimately  succeed  in  de-, 
fending  that  possession  or  not.     The  case  would  appear  to  be  a  proper 
case  for  an  injunction  if  there  had  been  an  admission  of  the  title  ;  and 
the  defendant,  by  demurring,  had,  in  substance,  admitted  the  title  on 
the  record,  whatever  might  be  the  result  on  the  trial.     The  difficulty, 
however,  was  how,  in  the  face  of  the  decision  in  Jones  v.  Jones  (3 
Mer.  161),  the  court  could  do  otherwise  than  follow  the  decision  in 
that  case.     It  was  true  that  there  were  many  grounds  of  demurrer. 
in  that  case,  but  the  court  had  refused  to  interfere  for  the  purpose  of 
staying  waste  as  between  heir  at  law  and  devisee  while  their  adverse 
righta  were  in  course  of  litigation.     In  his  judgment  in  that  case  Sir 
William  Grant  had  said  he  could  not  see  a  very  good  reason  why  the 
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ooint  v(AnA  interferes  for  fte  pifeservatSon  df  peno&al  |kropeitf 
pending  a  salt  in  the  EpelesiaBtlettl  Court,  ihonld  not  interpoae  to^ 
lyreaenre  real  property  pending  a  aut  concerning  the  validity  of  Hm 
devise ;  but  that,  as  a  condition  of  audi  interCerencet  the  court  would 
certainly  expect  it  to  be  shown  that  the  party  applying  was  proceed* 
ing  with  due  expedition  to  bring  the  question  to  a  decision ;  whereas 
the  plaintiif  in  that  case  had  waited  two  years  and  a«half  after  the 
commission  of  the  act  of  waste  complained  of  without  bringing  hitf 
action.  In  the  case  then  before  him  (tiie  Vice-Chanoellor)  it  did 
not  appear  how  long  the  plaintiff  had  waited  before  briogmg  his  great 
action  of  ejectment.  All  that  the  bill  alleged  was,  that  he  had  only 
very  recently  discovered  his  titie  to  the  premises  in  question ;  but 
much  weight  could  not  be  attributed  to  such  expressions  as  against  a 
party  who  had  been  in  possession  nearly  twenty  years.  Though  it 
was  to  some  extent  to  his  surprise  and  regret  that  the  law  should  be 
in  its  present  state,  yet  he  could  not,  on  demurrer,  overrule  tiie  deci- 
sion of  Sir  WilUam  Grant.  The  plaintiff,  if  he  thought  he  could 
sustain  his  bill,  might  have  recourse  to  a  higher  tribunal ;  but  the 
principle  was  well  settied,  that  a  party  out  of  possession  must  esta* 
blish  his  right  at  law  before  he  comes  into  equity/' 

ooNvxTAiroiink 

ABSTACT  OF  TITLE.— l^l^a  perfect. — ISlackhum  v.  SmUk, 
2  Car.  and  Kirw.  561.] — A  perfect  abstract  of  title  is  one  which 
shows  8uch  a  titie  as  enables  Uie  purchaser  to  complete  his  purchaser 
Therefore  where  A.  had  contracted  to  sell  lands  to  B.,  and  B.  after- 
wards contracted  to  sell  them  to  C„  and  agreed,  amongst  other  things* 
to  furnish  C.  with  a  full  and  sufficient  abstract  of  tide,  &c.,  and 
before  any  conveyance  by  A.  to  B.,  A.  died ;  it  was  held,  that  B. 
having,  before  A.'s  death,  delivered  to  C.  an  abstract,  bringing  the 
titie  down  to  the  contract  by  A.  to  sell  to  him,  had  jicrformed  his 
agreement  (Blackbum  v.  Smith,  2  Car.  and  Kirw.  56 . ).  Per  Rolfe, 
B. :  "  The  agreement  cannot,  I  think,  be  taken  to  mean  that  the 
seller  was  to  deliver  a  perfect  abstract,  that  is,  an  abatement  showing 
a  faultless  title ;  for  if,  ex  hypothesi,  this  were  the  case,  what  meaning 
would  there  be  in  the  stipulation  that  Uie  purchasers  should  have  a 
month  in  which  to  make  objections  to  the  titie  ?"  See  Braybrooke 
V.  Inskip  (8  Ves.,  jun.  436),  where  Lord  Eldon  said  :  "  As  to  the 
question  when  the  abstract  was  complete,  the  abstract  is  complete 
whenever  it  appears  that  upon  certain  acts  done,  the  legal  and  equi* 
table  estates  will  be  in  the  purchaser.  That  may  be  long  before  the 
titie  can  be  completed."  See  also/Mr  Lord  Gifford,  in  Lewm  v.  Guest; 
I  Russell,  325,  329. 
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Ai  comamm  fav. — ^It  hu  ben  said  that  a  oontract  entered  ioto  on 
%  Sunday  waa  iOflfgal  at  the  eomnon  law,  for  ChristiaQity  was  part 
ef  tbe  law  of  land,  bol  thia  has  been  denied  (ComynB  ▼.  Boyer,  Cro. 
Elis.  485;  Dmry  v.  Lafontaine,  1  Taunt.  136).  In  Rawlins  App. 
mi  West  Derby  Re^ond.  (1<>  J<ur.  2GS;  8.  C.  13  Law  Joam.«  N. 
&«•  C«  P.  70),  it  was  said  in  argnment  that  all  acta  performed  on  • 
Sonday,  except  judicial  acts*  were  legal,  and  C.  J.  Tindal  there  said : 
'*  Ai  eommiw  law  many  things  done  upon  a  Sunday  were  held  to  be 
vaBd.  An  entry  upon  lands  to  preserve  an  estate,  a  demand  of 
poasession,  and  (as  we  shall  presently  more  fully  see)  contracts  not 
ssade  in  the  way  of  a  person's  ordioary  calling,  may  all  be  made  oa 
a  Sunday."  It  may  be  here  stated  that  in  that  case,  it  was  held 
thnt  serviee  of  a  notice  of  daim  by  a  voter  upon  the  overseers 
on  Sunday  (being  the  last  day  for  service)  was  valid. 

29  CJuu,  2,  €.  7.-^The  imlidity  of  a  contract  on  Sunday  now 
reata  indisputably  on  the  provisions  of  the  29  Chas.  2,  c  7,  com- 
numly  called  the  Lord's  Day  Act.  By  s.  1,  no  tradesman,  artificer, 
woslunan,  labourer,  or  other  person  whatsoever,  shall  do  or  exercise 
any  worldly  labour,  business,  or  work  qf  their  ordinary  cattinfM,  upon 
the  Lord's  day,  or  any  part  thereof  (work  of  necessity  and  charity 
alone  excepted).  There  are  enactments  applying  to  service,  &c«,  of 
jtt^ml  process,  travelling  by  boats,  &c.,  with  which,  however,  we 
aie  not  now  concerned. 

It  is  to  be  first  observed  that  the  statute  applies  only  to  such 
persons  as  have  some  4irdiuaiy  calling  (See  Fennell  v.  Ridler,  ^ 
£arm.  and  Cres.  406 ;  Bex  v,  Whitnash.  7  Bam.  and  Cr.  602).  The 
words  ol  the  statute,  after  enumerating  certain  callings,  are  "  or 
other  person  whataoever*"  which  would  appear  to  be  universal  in  its 
appticaiion ;  but  we  are  to  bear  in  mind  tha^  as  the  general  principle 
in  the  construction  of  a  statute,  when  there  is  an  enumeration  of 
particalars  with  a  general  class,  the  general  expressions  are  to  be 
caoofiaed  to  persons  or  drcumstances  ejwdem  generis — ^in  fact,  the 
nik  or  maxim  nosdhur  d  sociis  is  applicable  to  them  (per  Coleridgo^ 
J^  Cooper  V.  Harding,  7  Q,  B.  Rep.  941 ;  Broom's  Max.  455, 456, 
dndediL).  It  has  been  doubted  whether  an  attorney  is  within 
4bese  general  words ;  no  doubt  he  is  pursuing  his  ordinary  calling  in 
advf^ng  dients,  &c.,  but  then  he  is  not  pursuing  the  same  kind  of 
lalxNiy  as  that  of  the  persons  mentioned  in  the  statute.  The  point 
has  not  finally  been  decided,  but  tbe  tendency  of  the  opinion  of  the 
Covt  of  Ib(dbe«ier»inFeate  v.Dtsken,  1  Cromp.  Mees. and  Boseoe, 
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p.  422,  was  to  consider  an  attorney  aa  a  person  not  within  tbe  act. 
It  was  not  necessary  to  decide  the  point  as  the  basiness  was  a  personal 
undertaking  by  theattomey,  which,  as  Lord  Lyndhnrst  justly  obsenred^ 
was  clearly  something  ti//m  hia  ordinary  calling*  even  supposing  that, 
as  an  attorney,  he  came  within  the  statate.  Mr.  B.  Alderson  ob- 
aerved  that  the  words  "  other  person  *'  (ander  which  only  could  an 
attorney  be  considered  as  included)  could  mean  only  persons,  efusdeni 
peneris  with  the  preceding  enumeration  (See  Sandiman  v.  Breach,  7 
Bam.  and  Ores.  100). 

Pursuing  ordinary  calling, — These  observations  lead  us  to  remark 
that  the  statute  applies  indeed  to  persons  having  ordinary  callings, 
but  only  affects  them  when  they  are  pursuing  sach  ordinary  calling. 
Hius,  in  the  case  of  ^  Rex  v.  Whitnash  (7  Bam.  and  Ores.  596)  it 
tvas  held  that  the  hirrag  of  a  servant  by  a  farmer  on  a  Sunday  is 
good.  In  this  case,  Mr.  J.  Bayley  said  :  "  I  am  of  opinion  that 
this  act  of  Parliament  does  not  prohibit  labour,  business,  or  work 
of  every  description ;  and  that  the  hiring  of  a  servant  by  a  fJEumer 
On  a  Sunday  is  not  work  or  business,  within  the  meaning  of  the 
act  of  Parliament.  I  also  think  that  it  is  not  labour,  business,  of 
Work  of  the  ordinary  calling  of  the  fieu*mer.  He,  like  every  other 
person  who  requires  servants,  must  hire  them.  The  tme  construc- 
tion of  the  words  "  ordinary  calling  "  seems  to  me  to  be,  not  that 
without  which  a  trade  or  business  cannot  be  carried  on,  but  that 
which  the  ordinary  duties  of  the  calling  bring  into  continued  action. 
Those  things  which  are  repeated  daily,  or  weekly,  in  the  course  of 
trade  or  business,  are  parts  of  the  ordinary  calling  of  a  man  exer- 
cising such  trade  or  business,  but  the  hiring  of  a  servant  once  in  the 
year  does  not  come  within  the  meaning  of  those  words."  And  this 
|>rinciple  was  applied  to  a  still  more  doubtful  case,  for  in  the  ease  of 
Scarfe  v.  Morgan  (4  Mees.  and  W.  273 ;  S.  C.  2  Jur.  569)  it  was  held 
that  the  statute  did  not  extend  to  the  case  of  an  agreement  made  by 
a  farmer,  that,  in  consideration  of  a  certain  sum,  a  mare  belonging 
to  another  person  shall  be  covered  by  a  stalHon  which  is  his  property* 
and  occasionally  used  for  the  purpose  of  covering  mares.  The  con* 
tract  was  both  made  and  executed  on  the  Sunday.  The  contract 
was  not,  however,  directly  within  the  ordinary  business  of  a  farmer. 

Contracts  not  public, — The  statute  includes  every  description  of 
businejBS  when  it  is  a  man's  ordinary  calling  within  the  meaning  of 
the  statute ;  that  is,  it  is  equaUy  applicable  to  a  concealed  or  secret 
contract  as  to  a  public  one.  Indeed,  in  Bloxsome  v,  Williams  (3 
Bam.  and  Cres.  232),  the  court  inclined  to  adopt  the  opinion  that 
the  statute  only  applied  to  public  violations  of  its  provisions.  How- 
ever, in  the  subsequent  case  of  Fennell  v.  Ridler  (5  Bam.  and  Cre«. 
408),  the  same  judge  held  that  the  statute  applied  equally  to  private 
^nd  concealed  transactions  on  a  Sunday.    Mr.  J.  Bayley  there  said: 


CONTRACTS   ON    tUNDAT.  143 

"  There  is  nothtog  in  the  act  to  ehow  that  it  was  passed  ezdunTely 
(or  promotiog  public  decency,  and  not  for  regulating  private  conduct ; 
and  though  I  expressed  a  donbt  upon  this  point  in  Bloxsome  r. 
Vniliamsy  I  am  satisfied,  upon  farther  consideration,  that  it  would  be 
a  narrow  construction  of  the  act,  and  a  construction  contrary  to  jtf$ 
spirit,  to  give  it  such  a  restriction."  The  Court  of  Common  Fleas 
in  the  case  of  Smith  ▼.  Sparrow  (12  Moore,  366)  held  the  same. 

Agent. — The  statute  applies  where  a  contract  is  entered  into  by 
the  medium  of  an  agent,  who  transacts  the  business  in  the  course  of 
his  ordinary  calling,  just  the  same  as  if  the  principal  had  entered  into 
it  in  the  course  of  his  ordinary  calling.  The  contract  is  void  as  to 
the  principal ;  and  so  it  is  though  the  objection  is  taken  by  the  party 
at  whose  request  it  was  entered  into  on  the  Sunday  (Smith  v.  SpaF-» 
row,  4  Bing.  84 ;  S.  C.  12  Moore,  366). 

Complete  and  binding  contract. — ^The  contract  is  rendered  void  only 
where  the  whole  of  its  terms  is  fixed  and  concluded  on  the  Sunday. 
The  contract  to  be  within  the  statute  must  be  such  as  will  give  a 
right  of  action  oh  its  non- performance  (see  Bloxsome  v.  Willrams, 
3  B.  and  Cr.  232,  and  Smith  v.  Sparrow,  4  Bing.  84).  In  the  for- 
mer case.  A.,  not  knowing  that  B.  was  a  horse  dealer,  made  a  verbal 
bargain  with  him  on  a  Sunday  for  the  purchase  of  a  horse,  and  the 
price,  which  was  above  £10,  was  not  specified,  and  the  horse  war- 
ranted, but  it  was  not  delivered  till  the  following  Tuesday,  when  the 
jDoney  was  paid  ;  it  was  held  that  there  was  no  complete  contract 
till  the  dehvery  of  the  horse,  and  consequently  that  the  contract  was 
not  void  under  the  statute  of  29  Chas.  2,  c.  7.  The  case  of  Smith 
V.  Sparrow,  shows  that  a  distinct  subsequent  act  will  not  of  itself 
prove  that  the  contract  was  imperfect  on  the  Sunday.  Mr.  J. 
Gazelee  there  said :  "The  plaintiff's  subsequent  assent  was  an  assent  to 
the  contract  made  on  the  Sunday,  and  there  is  no  evidence  to  show 
that  there  was  any  subsequent  contract.  There  is,  therefore,  no 
analogy  between  the  circumstances  of  this  case  and  those"  of  Sann- 
derson  v.  Jackson  (2  Bos.  and  Pull.  238),  where  an  inchoate  con* 
tract  was  completed  by  a  subsequent  writing ;  but  here  the  whole 
contract  was  completed  on  the  Sunday."  The  act  being  illegal^ 
of  course  the  confirmation  of  it  will,  in  general,  be  also  illegal. 

Fresk  subsequent  contract. — We  must  distinguish  between  a  con- 
tract intended  to  be,  and  which  in  fact  is  perfect  on  a  Suaday, 
and  a  case  where  there  is  a  mere  inception.  The  mere  inception  on 
a  Sunday  will  not  render  the  subsequently  completed  contract  void  ; 
the  contract  made  on  the  Sunday  must  be  one  that  gives  a  right 
of  action  in  order  that  it  should  be  affected  by  the  statute.  See 
Williams  v.  Pteul,  6  Bing.  653  ;  S.  C.  4  Moo.  and  Pay.  532.  and 
the  explanation  thereof  in  Simpson  v.  Nicholls,  3  Meetf.  and  W.  240  ; 
S.  C.  6  Dowl.  355  ;  2  Jur.  82.     The  doctrine  of  these  cases  is  that 
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if  there  be  new  and  distinct  terms  of  contract  at  a  time  sabseqiieiit 
to  the  Sunday  (supposing  there  is  a  good  consideration),  this  new 
4SontFact  will  be  regarded  by  itself,  and  will  conseqnently  be  valid* 
But  the  mere  subsequent  assent  by  the  buyer  is  not  sufficient  to 
effect  this  result*  In  the  case  of  Smith  ▼.  Sparrow,  Mr.  J.  Gazelee 
said :  "  It  is  unnecessary  to  enter  into  any  nice  distinctions,  or  to 
decide  whether  a  contract  would  be  binding  if  all  the  terms  of  it 
yfrere  agreed  on  a  Sunday,  and  a  writing  containing  them  signed  the 
first  thing  on  Monday  morning."  C.  J.  Best  thought  that  such  a 
contract  could  not  be  supported. 

Executed  contract. — If  the  property  passes  by  delivery  to  the 
person  from  whom  the  value  is  sought  to  be  obtained,  this  will  raise 
a  contract  for  the  price  of  the  goods  so  passed.  In  Simpson  ▼. 
Nicholls,  and  Scarfe  v.  Morgan*  a  distinction  was  taken  between 
executed  and  executory  contracts.  In  the  latter  case,  Mr.  B* 
Farke  said  :  "  Though  in  the  case  of  an  executory  contract*  the  law 
will  not  assist  a  party  to  recover  compensation  for  the  violation  of  an 
agreement  rendered  illegal  by  statute,  still  if  the  contract  be 
executed,  so  that  a  property  in  the  goods,  either  general  or  special, 
has  passed  thereby,  there  the  property  must  remain."  In  the  former 
case.  Mr.  B.  Parke,  alluding  to  Williams  v.  Paul  (6  Bing.  653),  says  : 
"  In  one  point  of  view  the  case  may  perhaps  be  supported,  namely* 
that  though  the  contract  is  illegal,  being  made  on  a  Sunday,  the 
property  in  the  goods  passes,  although  no  action  can  be  maintained 
for  them." 

One  party  ignorant  of  other's  ea//iii^.— Suppose  that  onfe  of  the 
parties  was  ignorant  that  the  other  party  with  whom  he  is  contracting 
is  acting  within  the  ordinary  course  of  bis  calHng  or  business,  wiB 
the  contract  be  altogether  void  ?     To  hold  the  contract  void  would 
be  doing  manifest  injustice.     If  one  only  of  the  contracting  parties 
violates  the  statute,  is  the  statute  sufficiently  enforced  by  holding  the 
contract  void  as  to  the  guilty  party  only  ?     Ih  other  words,  does  the 
statute  merely  preclude  the  guilty  party  from  enforcing  the  contract  ? 
It  has  been  held  that  where  one  of  the  parties  did  not  know  the  busi- 
ness of  the  other  party,  and  was,  therefore,  ignorant  that  such  party 
was  violating  the  act,  he  might  sue  on  the  contract^  for  it  is  not  opea 
to  the  offender  to  set  up  his  own  breach  of  the  law  as  an  answer  to 
the  claim  of  the  innocent  party.      See  Bloxsome  v.  Williams,  3  6. 
and  Gres.  283;   and  Fennell  v.  Ridler,  5  Bam.  and  Cres.  40^. 
In  Smith's  Mercantile  Law   (p.  474,  4th  edit.)   it  is  supposed 
that  the   Court   of  Common  Pleas  doubted   this  case,  but   this 
iiras  not  on  the  point  we  are  now  considering;  it  was  on  the 
distinction  between  a  public  and  private  breach  of  the  statute.     Mr. 
Smith  says :  "  It  has  been  said  that  a  contract  of  sale  is  not  voifl 
against  a  person  ignorant  that  a  vendor  was  exerciMng  his  ordinaiy 
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MiR^^ ;  b«t  tiris  it  fMitioiiiaile/-  ItwiUbtimhTtfeMMlhi* 
Am  is  BO  groond  for  tint  doubt.  In  FeancU  ▼•  Bidbr  it  «u  kdi 
Aaft  »  bono  dealer  cannot  meintiin  an  action  opon  awidwl  lor  flio 
•ale  and  warranty  of  n  bone  made  by  bim  i^on  ft  Swdny.  b 
Harywnr  t.  WQliaaM*  whidi  was  an  action  of  aaaaflipeit  for  breaah 
of  tbe  wanranty  of  a  bone»  tbe  defendant  alene  wao  in  the  cTuroiaa 
rfbb  ordinarycalluig»and  it  appeared  tbat  tbe  pWntfff  did  not  knoir 
wbat  his  calling  was»  ao  that,  in  fact,  defendant  waa  the  only  peraon 
who  had  violated  the  atetnle :  tbe  eoort  bcMthat  it  would  be  against 
joaiioe  to  allow  the  defendant  to  take  advantage  of  his  own  wrong» 
80  as  to  deicat  tbe  righta  of  the  plaintiff,  who  wna  innooeBt*  And, 
for  the  like  reason,  in  an  action  by  the  indorsee  against  the  acceptor 
of  a  bin  of  exchange  which  was  drawn  on  a  Sunday,  it  was  held  that 
the  plabtiff  might  recover,  there  being  no  evidence  that  it  had  been 
accepted  on  that  day.  Bnt  the  court  said  that  if  it  had  been  accepted 
on  a  Sunday,  and  such  acceptance  had  been  made  in  the  ordinary 
cacDhig  of  the  defendant,  and  if  tbe  plaintiff  was  acquainted  with  this 
circomstance  when  he  took  the  bill,  he  would  be  precluded  from  re- 
covering on  it,  though  tbe  defendant  would  not  be  permitted  to  set 
np  bis  own  illegal  act  as  a  defence  to  an  action  at  tbe  suit  of  an  inno- 
cent holder  (Begbi  v.  Levi.  1  Cromp.  and  Jervis.  180). 

Liberal  construction. — ^The  act  has  always  received  a  liberal  con- 
atrucUon.  its  object  being  to  turn  away  people's  attention  from  secular 
sffmrs  on  the  Sabbath  (ezp.  Middlelon.  3  Bam.  andCres.  164  ;  see 
5  B.  and  Cr.  409  ;  4  Bing.  88).  But  still,  as  observed  by  Mr.  J. 
Bayley  (7  Barn,  and  Ores.  599).  though  the  act  ought  to  be  so  con- 
Btrned  as  to  advance  tbe  objects  contemplated  by  the  Legislature, 
this  is  not  to  be  done  so  as  to  make  every  work  or  business  done  on 
the  Lord's-day  illegal. 

Delivery  and  acceptance  of  goods  on  Sunday, — ^We  may  conclude 
this  subject  with  a  notice  of  a  very  recent  case  as  to  the  effect  of  an 
acceptance  on  a  Sunday  of  goods  previously  ordered  by  parol,  with 
a  ^ew  to  satisfy  the  requirements  of  tbe  statute  of  frauds.  The 
poiint,  as  will  be  seen,  was  not  actually  decided.-  A.  agreed  to  pur- 
chase of  B.  a  carriage,  then  standing  in  tbe  shop  of  B.,  A.  at  the 
same  time  desiring  that  certain  alterations  might  be  made  in  it.  Tlie 
alterations  having  been  made,  the  carriage  was,  at  A/s  request, 
placed  in  the  back  shop.  On  Saturday,  the  Hth  of  November.  A; 
called  at  the  shop  and  requested  B.  to  hire  a  horse  and  man  for  bimV 
imd  to  send  the  carria^  to  his  house  on  the  following  day.  in  ordef 
tliat  he  might  take  a  dri^e  in  it,  A.  having  previously  intimated  his 
intention  to  take  the  ^triage  but  a  few  times  ih^oirder  that .  as  he  Was 
going  to  take  it  abroad,  it  miglXF  pii^the  Custom  House  as  a  second- 
|Mil.«*rn^es    ^:ednmgeimwMCQOv^gfyikKA  toawi  luiB&hfA. 
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^Htfmwb  nfmed  to  take  or  pny  for  the  carriage.  Hdd;  tliiLt  thettr 
mm  a  aafllcie&t  aeceptance  of  the  carriage  bj  A.  hefbre  Sunday,  ih^ 
ISth  of  November,  within  the  1 7th  eection  of  the  29  Car.  2,  c.  % 
to  entitle  the  plaintiff  to  recover  upon  a  count  for  go«>d8  bargained 
and  aold.  €lmre,  whether  the  statute  29  Car.  2,  o.  7»  avoids  a  pre* 
parol  contract  for  the  sale  of  goods  where  the  delivery  took 
on  a  8anday  ?    Beaumont  v.  Brengeri,  5  Com.  Bench  R.  SOU 


£AST£R  TERM  EXAMINATION  QUESTIONS. 


COMMON    LAW. 

I.  Are  there  any  circumstances  under  which  a  feme  covert  caii 
«ue  alone,  and  what  are  they  ?  II.  Can  a  landlord  distrain  the 
goods  of  lodgers  for  rent  due  from  his  own  tenant  ?  III.  When  a 
landlord  distrains  for  rent,  within  what  time  must  he  proceed  to  sell 
the  goods  distrained  ?  IV.  What  is  the  period  limited  for  enforcing 
a  simple  contract  debt  ?  and  what  steps  are  requisite  to  prevent  the 
operation  of  the  statute  of  limitations?  V.  What  are  the  con- 
sequences of  joining  too  many  plaintiffs  in  an  action  of  contract  ? 
VI.  When  an  action  of  contract  is  brought  against  one  only  of 
several  partnersi  what  step  ought  the  defendant  to  take  ?  VII.  II 
a  writ  of  summons  cannot  be  served  on  a  defendant,  what  steps 
should  be  taken  to  compel  his  appearance  ?  VIII.  What  facts  most 
be  stated  in  the  affidavit  on  which  an  application  for  a  writ  of  capias 
to  hold  to  bail  is  grounded  ?  IX.  If  a  plaintiff  brings  back  the 
Tenue,  when  changed  by  the  defendant,  ppon  the  usual  undertaking 
to  give  material  evidence  wilhin  the  county,  and  fails  to  do  so,  what 
will  be  the  consequence  at  the  trial  ?  X.  After  what  period  of 
iime  is  the  necessity  of  proving  the  execution  of  a  deed  dispensed 
srith  ?  XL  When  the  attesting  witness  to  a  deed  is  dead,  what  ts 
(he  proper  mode  of  proving  the  execution  of  it  ?  XIL  What  is  the 
meaning  of  a  judgment  non  obsktnte  veredicto  P  and  what  effect  has 
it  on  the  action,  and  especially  the  costs  ?  XIIL  When  a  judgment 
has  been  recovered  from  a  registered  officer  of  a  joint-stock  companya 
can  it  be  enforced  against  the  individuals  forming  that  company^ 
smd  by  what  means  ?  XIV.  When  a  party  gives  a  warrant  of 
attorney,  by  whom  must  it  be  attested,  and  what  must  the  atteata* 
fion  state  ?  XV.  What  is  the  first  proceeding  in  aa  f^OB;  of 
^ectment  ?     Upon  whom  must  it  be  served,  imd  where  I         , 

L  What  is  the  nde  in  equity  as  1»  tnae  InRisg  ot"  Ml' faaili^r 
iriisf  JMDStmimidl    IL  flNiftt  ihir  ralmiiiirtnns' fif     iiii?hI>i  ir*-*^ 
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jxKftt  far  gmeral  rdief  ?  III.  Mention  the.prinetpcl  etaea  in  vbieb 
a  Ml  most  be  accompanied  by  an  affidavit,  and  how  is  the  omiaaioii 
of  such  an  affidavit  taken  advantage  of  ?  IV.  What  periods  after 
appearance  are  allowed  to  a  defendant  for  potting  in  his  defence  i 
In  what  cases  is  fbrther  time  allowed,  and  how  is  it  ob^ned^ 
V.  When  most  a  plea  be  accompanied  by  an  answer  ?  VI.  Stato 
ahortly  the  several  steps  for  obtaining  a  full  answer  ?  VIL  What 
matters  interrogated  to  in  the  bill  is  a  defendant  protected  from, 
answering  ?  VIII.  What  is  the  difference  between  an  evasive  and 
an  insufficient  answer,  and  how  are  they  respectively  treated  ?  IX. 
State  the  different  ways  in  which  a  plaintiff  tacitly  waives  his  right 
to  except  to  an  answer  for  insufficiency*  X.  An  answer  serves  two 
dis^nct  purposes ;  what  are  they  ?  XI.  What  papers  and  doco* 
ments  is  i^  defendant  compellable  to  produce  on  motion  for  the 
plaintiff's  inspection?  XII.  When  is  security  for  costs  required 
from  a  plaintiff  ?  XIII.  What  is  the  difference,  in  effect,  between 
taking  a  bill  pro  confesso  and  filing  a  traversing  note  ?  and  to  what 
proceedings  at  law  may  they  be  compared  respectively  ?  XIV. 
Explun  the  purport  and  effect  of  setting  down  a  cause  on  bill  and 
answer ;  and  with  what  proceedings  at  law  does  it  correspond  ? 
XV.  If  a  plaintiff  changes  his  residence  after  filing  the  bill,  and  then 
amends,  what  is  his  duty  with  respect  to  such  change,  and  what  ia 
the  consequence  of  neglecting  it  ? 

BANKKUPTCT. 

I.  What  are  the  three  conditions  required  to  constitute  a  bankrupt  t 
II.  Give  shortly  the  general  description  of  a  trader  within  the 
meaning  of  the  bankrupt  laws,  and  state  the  principle  which  de- 
termines whether  the  person  is  such  a  trader,  in  respect  of  the 
extent  of  his  trading.  III.  What  must  be  the  nature  of  the  petition- 
ing creditor's  debt?  IV.  State  shortly  the  several  steps  which 
must  be  taken  for  putting  a  trader  in  the  Court  of  Bankruptcy.  V. 
Before  whom  should  the  petitioning  creditor's  affidavit  be  sworn  I 
and  may  the  solicitor  for  the  fiat  administer  the  oath  ?  and  must  the 
petitioning  creditor  attend  personally  on  opening  the  fiat?  VI. 
What  means  has  a  person  of  annulling  a  fiat  which  has  been  im- 
properly issued  against  him  ?  and  within  what  time  can  he  do  so  ? 
Vn.  Specify  generally  the  kind  of  debts  which  may  be  proved  onder 
a  fiat.  yin.  What  is  the  rule  with  respect  to  contmgent  debts  i 
IX.  What  is  the  rule  with  respect  to  debts  for  which  the  creditors 
hold  securities  ?  X.  When  must  the  bankrupt  surrender  ?  What 
ia  im|died  in  sneh  sorrender  ?  and  what  are  the  consequences  of 
neglMtmg  to  sorrender  in  doe  time  ?  XI.  Explain  the  purport, 
Hl^,  aad  elect  of  an  «' adjoomment  siatf  ifte**  of,  the  bankropt's 
eiaminatioB*    Xth  What  is  the  effect  of  the  ceitiicate  i  and  what 
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tSuBtt  fiftTe  tkft.  OmvI  of  Bankraptcj*  tbit  wiuniiMiuuv  i' » tbd  tte  c^o* 
ditore,  respectiTdf •  b  giMsting,  sns^Ang,  or.  witliho1dii)g  it  ? 
Zm.  To  what  extent  >nd  under  w&at  eirettii»tanee8»  may  a  traded 
tiBigii  his  effcets  at  a  seeoritsr  f or  or  in  pqnnent  of  an  antecedent 
debt,  without  committing  an  net  of  bankroptcy  ?  XIY.  What  actB 
of  a  joint  stock  company  will  be  deemed  acts  of  bankraptcy  ?  XV. 
State  the  rights  of  the  assignees  as  to  property  in  the  banhmptTs 
possesrion  at  the  time  of  the  fiat«  but  belonging  to  other  persons. 

ooMTBTiJicnni. 

I.  What  is  the  largest  estate,  or  interest  in  land,  that  can  be 
conveyed  by  one  person  to  another  ?  II.  What  are  the  present 
modes  of  conve3raiice  for  passing  away  freehold  land  ?  III.  How  is 
copyhold  land  usually  conveyed,  t«  e,  by  what  mode  of  'assoranoe  ? 
IV,  If  land  be  conveyed  to  the  use  of  A*,  and  the  heirs  male  of  his 
body,  what  estate  does  he  take  ?  V.  By  what  means  can  a  tenant 
in  tail  convert  his  estate  tail  into  an  estate  in  fee  ?  VI.  If  land 
should  be  Conveyed  to  the  use  of  A.  and  R,  and  their  h^rs»  what 
would  be  the  nature  of  the  estate  which  they  would  take  ?  YII.  If 
it  be  required  to  pass  land  by  deed  to  A.,  B.,  and  C«,  as  tenants  in 
eommon  in  fee,  what  words  shonld  be  used  in  the  operative  part  of 
ttie  deed  to  vest  such  an  interest  in  them  ?  VIII.  State  shortly 
such  covenants  on  the  part  of  a  vendor  of  land  as  in  his  conveyance 
to  a  purchaser  he  is  usuaUy  required  to  enter  into.  IX.  In  what 
manner  should  a  testator  execute  his  will  to  make  it  valid  ?  X.  If  a 
person  die  intestate,  without  leaving  father,  ?rife,  or  child,  but 
leaving  a  mother,  a  brother,  and  two  children  of  a  deceased  brother, 
how  would  the  surplus  of  the  intestate's  estate  be  distributable  ? 
XI.  If  an  intestate  die,  leaving  a  deceased  brother's  daughter,  and 
two  grandchildren  of  a  deceased  sister,  how  would  the  surplus  be 
£stributable  ?  XII.  If  a  person  is  desirous  of  selling  a  lessehold 
estate,  and  is  unable  to  produce  the  original  lessor's  title,  what 
course  should  he  pursue  to  obviate,  as  far  as  possible,  any  objection 
to  be  taken  by  a  purchaser  on  that  account  ?  XIII.  In  case  a  lease 
of  lands  in  Middlesex  be  not  registered.  wQl  the  registering  an 
lunignment  of  it  cure  that  omission  ?  XIV.  Is  a  purchaser  of  an 
estate  sold,  subject  to  a  trust  for  payment  of  debts  generally,  bound 
to  seie  to  the  application  of  the  purchase  money  ?  XV«  Would  a 
contract  for  the  purchase  of  hmd  be  impeachable  or  not  by. a 
vendor,  on  the  ground  of  considerable  inadequacy  of  considerationt 
but  not  of  fraad 
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T.  What  al^  the  two  principal  divisions  of  cri^oet'  and  ofifbncea  > 
!^.  What  ib^thd'efTectof  a' convfetieii  fbrlK  bffcadc^'m  tither  of  tite 
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S^Mmm  wt  eltMbs  nis  the  nd  udrf  pMottd  pupwty  of  the  paiiy 
^OBvieted?  III.  What  inhamia^  wnA  ham  WMtf  mA  whtt  krodft 
«f  H  oe  tibere  ?  Mid  gm  uMlaiices  in  eaeh.  IV»  If  a  party  is  cod« 
dieted  of  Ml  offcDca  which  oecaBiooa  a  ftcAdtm  of  his  property^  and 
awfergoes  the  pmnshinent  of  traiuipaitatioii  or  iaqMisonment  for  tho 
offence*  is  he  enabled  to  hare  and  retain  property  acquired  sub* 
•o^oeDtly  to  the  expiration  of  the  term  of  his  poniahueot,  notwtth- 
stending  the  preTiooa  forfeiture  ?  V.  What  is  now  the  law  with 
respect  to  amendoBeats,  where  there  is  a  varianoe  between  written  or  < 
{rated  evidence  and  the  recital  of  it  in  the  indietment  or  informa- 
tion  ?  yj.  How  can  questions  of  law  in  crimiBal  cases  be  submitted 
to  the  consideration  of  the  judges  ?  and  has  there  been  any,  and 
what,  recent  alteration  m  the  law  on  this  sobject  }  VII.  What  is  an 
Mr  a/lcw  information,  and  by  whom  and  where  filed  ?  and  must  it  be 
■obmitted  to  a  grand  jury  before  it  is  filed  ?  VIII.  What  is  a  criminal 
Informaition,  and  how  obtained,  and  where  filed  ?  IX.  If  a  man  be 
coomted  of  peijury,  what  effect  has  it  upon  him  as  a  juryman  6r 
witness  ?  X.  Where  several  persons  have  been  indicted,  and,  at 
the  dose  of  the  prosecutor's  case,  it  appears  that  there  is  no  evidence 
against  one  of  them,  how  can  such  person  be  called  as  a  witness  for 
the  others  ?  XI.  Is  the  counsel  for  a  prosecution  bound  to  call 
every  witness  named  on  the  indictment  ?  or  how  can  they  be  called 
to  enable  the  prisoner  to  cross-examine  them  ?  XII.  Is  the  oath 
of  the  mother  of  an  illegitimate  child  alone  sufficient  to  charge  a 
person  as  the  putative  father  thereof?  or  does  it  require  to  be  sup* 
ported  by  any,  and  what,  kind  of  confirmatory  evidence  ?  XI IL  If 
a  person  admit  himself  to  be  the  father  of  an  illegitimate  child,  can 
the  overseers  of  the  poor  of  the  parish  in  which  it  is  bom  take  a 
promissory  note  for  payment  of  a  sum  of  money  for  its  maintenance^ 
and  maintain  an  action  against  him  upon  it  in  default  of  payment 
thereof?  XIV.  Has  the  court  any,  and  what,  power  with  regard 
to  the  allowance  of  the  costs  of  a  prosecution  ?  XV.  On  an  in- 
lormation  for  a  misdemeanour,  where  the  prosecutor  does  not  proceed 
to  trial  according  to  his  notice,  is  he  liable  to  any,  and  what,  costs 
pf  the  party  accused  ? 


NEW    COUNTY    COURTS. 


r  Replevin  [oa/a,  1 29]  ^Bond  to  Bker^'-^wrisdktmi. — ^It  has  ktdy 
been  decided  that  the  court  of  the  sheriff,  as  diatinct  from  the  new 
gonnty  ;Coart«  has  no  jprisdietioa  to  entartam  j|d  action  or  plaint  of 
IfUplevin  ^f  gopds  distrafa>«d>  ^^<^  ^"^^  bc^eirtefid  in  th«»  new  ceiirt 
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baying  juriadiction,  ii^  the  diatrict  wherein  the  distress  wm  takesu 
Also»  and  as  a  necessary  consequeooe  from  the  pneceding^  that  a 
r^pkTin  bond  oQi?4itione^,/br  the  obligor  to  appear  at  the  ne2;t  sheriflTa. 
eoort  (that  not  being  .a  conrt  held  under  9  &  10  Vict*  c  95),  and 
th^  and  there  to  p^op^cote  his  suit  .with  effect*  ia  insofficient  (Ed« 
a&onds  V.  Challis^  13  jnr*  389). 

Ckar  liable  trusts  jwUdicUon  in  ccmaUy  eourts.'r-A  bill  has  been  in« 
trpduced  into  Par^alnent.  for  giving,  jurisdiction  to  the  new  cooDtf 
.  qoi\rts  oyer  small  charitii^.  .  The  8th  section  of  the  bill  transfers  to 
the  county  courts,  the  jqrisdictipn  now  exercised  by  the  Court  of 
Chancery  over  charities  whose  income  does  not  exceed  £30,  subject* 
however,  by  the  9th  section  to  a  stay  of  proceedings  in  the  matter 
of  appointing  a. new  Jtru8tee,.if  any  existing  trustee  shall  give  notica 
of  his  widh  to.hav^  the  matter  heard  by  a  Master  of  the  Court  ot 
Chancery;  subject. also  by  the  12th  to  an  appeal  to  the  .Court  of 
Chancery,  if  the  judge  of  the  county  court  shall  think  the  case  a  fit 
one  for  appeal.  The .  provision  as  to  costs  appears  to  be  very  nn* 
satisfactory,  and  ought  to  be  made  n^ore  precise. 

New  judge. — Mr.  Serjt.  Herbert  Jones  has  been  appointed  to  sucf 
ceed  Mr.  Starkie  as  judge  of  the  county  court  for  the  Clerkenwell 
district.  Mr.  Jones  was  called  to  the  bar  in  1828,  and  took  the 
coif  in  1842 ;  he  is  a  member  of  the  South  Wales  circuit. 

Costs  —  Judgment,  by.  default  and  writ  of  inquiry, — A  plaintiff 
obtaining  a  judgment  1^  default  in  the  superior  courts,  even  though 
he  executes  a  writ  of  inquiry^  and  less  than  £20  be  .recovered,  will 
not  be  deprived  of  his  costs,  as  such  a  case  is  not  within  the  9  &  10 
Vict.  c.  95,  8.  129  (aeed  v.  Shrubsole,  38  L.  Obs.  53). 

Exlended  jurisdiction* — ^There  can  be  little  donbt  but  that  the  juris-* 
diction  of  the  county  courts  will  be  extended  by  increasing  the  amount 
in  respect  of  which  they  shall  adjudicate^  and  by  giving  them  an 
equitable  jurisdiction.  These  will  be  important  alterations  and  pecu* 
liarly  acceptable  to  country  practitioners,  particulsrly  if  some  reason- 
able scale  of  costs  be  promulgated  at  the  same  time.  Without  this 
any  extended  jurisdiction  will  be  injurious.  A  writer  in  the  Jurist 
(vol.  xiii,  pt.  2,  p.  174);  after  some  very  sensible  remarks  aa  to 
giving  the  courts  an  equitable  jurisdiction,  says ;  "  There  b  another 
point,  to  which  we  trust  attention  will  be  paid,  and  that  is  the  reten- 
tion for  the  public  of  the  services  of  really  educated  and  respectable 
legal  practitioners..  It  is  a  question,  whether  the  effect  of  the  pre- 
aent  county  courts  jurisdiction  would  not  be  more  beneficial  to  the 
public,  if  for  demands  at  least  above  £10  the  scale  of  costs  were  sodi 
as  to  induce  educated  solicitors  to  practise  in  the  county  courts,  or 
at  l^ast  were  not  such  as  almost  entirely  to  exclude  them.  The  tme 
principle  has  always  appeared  to  us  to  be  this :  that  either  no  agenta 
it  all  should  be  employed,  or  that  the  properly  edocated  and  reapeet-* 
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•Ue  piaclitiopcr  tloiie  •hould  be  cmployad.  HcDee.m  certain  ca8ee« 
ire  thoeid  ny  for  commoii  law  euea  under  £\0,  and  in  equity  eaiet 
ttnder  £50,  it  ahoold  be  oompulaory  on  partiea  to  conduct  their  own 
caaea ;  they  ahonld  not,  in  anch  caaea,  be  aDowed  to  appear  by  any 
pentm  wfaaterer.  Bat  in  caaea  above  the  partienhr  fixed  mioimam, 
Ae  eoeta  to  be  allowed  in  taxation  ahonld  be  inch  aa  to  enable  par« 
tiea  to  arafl  themaelvea  of  the  advice  and  aaaiatance  of  profeaaional 
men  who  have  a  profetaional  repntation  at  atahe.  We  trust,  that« 
if  the  juriadietion  of  the  county  coarta  be  extended  in  amount  at 
common  law.  and,  in  point  of  juriadietion,  to  eqnity,  this  point  wiU 
be  kept  in  ticw.  If  it  is  not«  the  county  courta  will  be  less  useful 
ihan  they  aaight  be," 

Recovery  of  poseeeeicm  qf  tmM  tememmU  [ante,  pp,  69,  122]— 
Xml  £50 — Time  for  deiivering  posseeeiom  —  Previous  judgment-^ 
NMttUy. — By  s.  1 22  of  the  County  Courts'  Act,  a  judge  roaj  order 
poaaesaion  of  premises  to  be  delivered  to  the  landlord  where  the  rent 
doea  not  exceed  £20,  and  no  fine  has  been  paid ;  but  the  warrant  to 
the  bailtf  must  order  delivery  to  be  made  within  a  period  not  being 
less  than  seven  nor  more  than  ten  daya  from  the  date  of  the  warrant. 
In  a  late  case  it  wae  decided  that  the  judges  of  the  couoty  courta 
have  jurisdiction  in  all  cases,  under  sect.  122  of  the  9  &  10  Vict* 
c  95,  whatever  may  be  the  value  of  the  premiaea,  if  the  rent  doea 
not  exceed  £50  per  annum,  and  there  ia  no  fine.  Where  a  plaint 
was  levied  under  sect.  122,  and  judgment  given  for  the  plaiotiff,  but 
poaseasion  was  not  ordered  to  be  given  till  six  months  after  the 
order  was  made,  which  the  landlord  treated  aa  a  nullity,  and  again 
acpplied  for  a  second  order,  when  possession  was  ordered  to  be  given 
-within  the  time  specified  in  that  section,  on  application  forji  prohibi- 
tion to  restrain  the  plaintiff  from  farther  proceedmgs,  on  the  ground 
tliat  a  pnor  judgment  had  been  recovered  and  waa  unreversed  :  held, 
diat  the  prior  judgment  was  a  nullity,  which  the  plaintiff  was  entitled 
to  treat  as  such,  and  that  the  second  plaint  waa  properly  levied  (in 
re  Fearon  v.  Norvall,  13  Jnr.  325).  Per  Patteson,  J. :  "A  doubt 
arose  in  my  mind,  whether,  upon  the  true  conktmction  of  the  1 22nd 
section,  it  would  apply  at  all  where  the  tenant  appeared.  I  have,  how- 
ever, looked  carefolly  into  the  rules  and  forms  framed  in  pursuance 
of  tbe  act,  from  which  it  would  appear  that  the  judges  seemed  to 
have  considered  it  did  apply.  In  conformity  with  this  view,  my 
brother  Erie  decided  tbe  case,  in  re  Fearon  v.  Norvall  (17  Law 
Jonm.,  N.  S.,  Q.  B.  161  ;  okte,  p.  69).  I  must,  therefore,  abide 
hy  the  ruling  there  laid  down,  viz.,  that  the  defendant's  appearance 
does  not  oust  the  jurisdiction  of  the  court  as  to  the  effect  of  the  foi'- 
mef  judgment.  It  appears  to  have  been  tbe  intention  of  the  act  that 
€btre  should  be  an  adjudication  of  the  right,  and  an  order  for  the 
defendant  to  deliver  op  possession  forthwith,  or  in  default  a  warrant 


y 

^y  iMOC.  Ia  oMbt  to  i>btriB  pdMwnoh  inMm  mI  hm  Ibte  womk 
aorfftore  than  ten  dear  dayfl.  Heie  the  crder  was  for  ddhwriBg: 
]^oue«sioB  on  theMth  Deseiaiber,  vliieh  iirder ^nm bejbod  tlie  jqrm 
iietioii  of  the  judge.  The  indioMk  ferQehiiog  tiut  ddksiAtf,  le^naA 
another  plant;  when  an  olijeetian  ia  taken  in  tkt  natore  of  a  plsa  of 
jadgment  recovered,  vhtch.  no  donht  generailr -speaking,  wodd-te 
^  valid  answer.  If  a  jndgnent  ia  -given  in  oneof  theaaperior  oonfta; 
it  matters  not  in  soeh  eases  vdiether  it  is  good  or  bad,  aa  it  earn  te 
aaviewed  by^a  writ  of  error ;  bot  in  a  eaae  like  the  present  themls 
no  possible  way  of  rrrersio|r  ^  fenaer  jndgment.  I  diink,  dmre^ 
fsM,  the  hittdloxd  was  at  libeitj  io  tseat  it  aa  a  anility." 

t 


MISCELLANEA. 


Paumbroker^Initrt$l>'^9mry. — ^In  a  ease  of  Fiteh  v.  Roehtad 
(not  yet  reported),  the  ViceOhancdlorof  Enghmd  held  that  a  trsoa* 
aetion  between  a  borrower  and  a  pawnbisakcr,  where  the  enm  lent  ea> 
Oeeded  £\0,  and  tiie  interest  resmod  was  £15  per  oent«,  win  illegal^ 
on  the  ground  that  the  foras  and  aatare  of  the  instraments  conati* 
tuting  the  agreement  between  the  parties  showed  the  transaotioQ  ta 
be  a  pawnbrokw*^  transaction.  A  writer  in  the  Jwriat  impngas  this  do^ 
deion.     He  says :  By  the  1st  sect  of  3  &  8  Yicte.  37,  any  peraoa^ 
^wnbroker  or  not  pawnbroker,  may  agree  for  any  amoant  of  inleresi 
/an  any  loan  exceeding  £10,  secured  apon  any  kind  of  personal  aooa* 
rity—- of  pourse,  aosong  others,  apon  any  deposit  of  any  chattel.  Tlia 
3rd  section  prevents  the  repealing  of  the  pawnbrokers'  act.     What  it 
does,  therefore,  is  this :  it  leaves  it  lawful  lor  pawnbrdsers  to  take  £U 
per  cent.,  and  no  more,  aa  prescribed  by  e.  99  and  40,  Geo.  3,  upon 
loans  of  £10«  and  it  leaves  subsisting  the  sdence  of  the  Pswnbrekar^ 
act  as  to  the  interest  whidi  may  be  taken  by  a  pawnbroker  i^xm  loaaa 
above  £10,  and  it  leaves  him,  therefore,  at  liberty  to  do  what,  aft 
.common  kw,  or  by  the  ststute  ]aw,  is  left  lawful  by  the  39  and  40 
Ctco.  3 ;  that  is,  to  take  any  amount  of  interest  on  any  loan  exceediBg 
£]  0.     We  submit  with  great  deference  to  the  high  authority  of  tha 
learned  judge  who  decided  Fitch  v.  Rochfort,  that  this  is  the  traeoosip 
atmction  of  the  39  and  40  Geo.  3,  and  2  &  3  Vict,  and  that  it  i» 
quite  immaterial  what  be  the  form  of  the  contract  between  the  pawntft 
and  pawnbrok^,  except  in  so  ftir  as  it  may  be  material,  for  the  par* 
pose  of  avoiding  penalties,  that  the  pawnbroker  should  comply  with 
the  formalities  prescribed  by  the  6th  snd  subsequent  sections  of  the 
Pawnbrokers'  Act."     The  above  case  of  Fitch  v.  Rochfort  has  siaoe 
heen  reported,  and  the  decision  of  the  V.  0.  has  been  reversed*    Wa 
shall  notice  the  case  under  the  head  of  "  Recent  Leading  Ctuet" 


Wm^ri^  Vf^fi^P94  titkM  Mb  of  goods  m^pn^^Moiif .— In 
Sgipoioe  .^o  uie  caaes  c^^Money  ▼.  Attmboroogh  .(«tfe,  p.  130--^ 
XZSiy  Old  of  Bomby  V*  BbUett  or  RoHett  («i/e,  pp.  129, 130)»  tha 
fcPyuag  ojbmiv^iit.have  apfeaved  ip.  the  Irish  Jariat  (roL  I,  paxt 
3»  pi  196)  :  A  coDtemporasy.  kgal  journal  (13.  Eug.  Jar.  141«paxt 
jQ  4»lMaimig.  w .  the  case  of  Morley  v.  Attenboroogh*  says : — ^That 
sp  lar  at  Ae  jodgnent  of  the  Court  proceeded  on  the  supposed 
9fmkigj  between  warranty  of  title  and  of  quality,  the  ainalc^  it 
jfefident,  as  a  shop-keeper  does  not  warrant  Che  quality  of  the 
gpo^  aold  by  hini»  thqogh  he  is  now  to  be  considered  as  warranting 
t^e.  To  these  observations  we  cannot  assent.  To.ns  the  aoalogjr 
Uppears  extremely  dose,  if  not  complete.  No  doubt,  a  shop-lLceper 
^bes  not,  in  every  case^  .warrant  the  quafity  of  goods  sold  by  Ubj 
because  thej  are  capable  of  examination  by  the  vendee ;  but  so  it  ia 
in  the  case  of  warranty, of  titles  where  it  is  in  the  power  of  the 
pprchaHfy  to  ascertain,  or  the  drcnmstances  of  the  sale  are  such  as 
to  put  him  upon  enquiry  as  to  the  state  of  the  title,  no  impCed 
jwraatj  wJ(  arise,  Bajley  v.  Meril  (Cro.  Jac.  386) ;  Dyer  v.  Har« 
l^ve  (10  Yes.  507).  On  the  other  hand,  where  the  purchaser  has 
Ap  qjiportuQity  of  examining  the  goods,  merely  ordering  them  firoi4 
t^  ah<ykeeper»  there  is  an  implied  warranty  as  to  their  fitness  for 
the  partiealar  purpose  they  are  required  for,  as  in  Bnrnby  v^  Rollit^ 
the  Court  holding  that  if  the  purchase  had  been  from  a  professed 
dealer,  and  under  the  same  circumstances  which  occurred  with  the 
defendant,  in  that  case  there  would  ba?e  been  an  implied  warranty 
of  the  quality  of  the  meat,  at  least  its  fitness  for  use  (See  Browne 
▼.  EdgintottI  3  M.  and  Gnu  279  s  Chanter  ▼*  Hepkios,  4  M.  and 
W^.  399 ;  Jones  V.  Bright,  5  Bing.  533).  The  conclusion  arrived 
•t  by  the  same  journal— £Eaf  as  no  implied  warranty  of  quality  arose 
from  the  contract,  when  the  porehaaer  has  had  full  opportuni^  him- 
self of  examining  the  subject  of  the  purchase,  that  consequent^  the 
maxim  caveat  ea^ior  was  inapplicable  to  the  case  of  warranty  of 
title  of  goods,  where  the  purchaser  has  not  the  means  of  exercismg 
his  own  judgment,  is,  we  think,  deficient  in  analogy,  if  the  rule  we 
ponoeive  deducible  from  the  authorities  be  the  true  one,  viz :  that  ti^ 
^aaes  of  warranty,  whether  of  title  or  quality,  if  the  purchaser  have 
liie  means  of  aacertabing  the  true  state  of  facts^  he  takes  on  himself 
the  responsibility,  and  no  warranty  is  created.  If,  on  the  contrary^ 
Ae  vendor  has  the  sole  means  of  knowledge,  and  the  subject  be 
purchased  in  the  usual  place  of  sale,  under  ordinary  circumstance^^ 
and  there  is  nothmg  in  the  sale  such  as  would,  put  e  cautious  pur« 
chaser  on  inquiry,  a  warranty  of  title  will  be  implied*  The  decision 
of  the  Court  on  the  particidar  case  before  them,  is  in  direct  accord- 
ance with  the  view  we  have  taken.  The  sale  being  notoriously  of 
navedeemed  ple4gai«  the  puEchaser.  in  the  view  of  the  law,  must  have 
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Wn  «ware  thai  he  could  have  no  bettttr'titfe  Otdi^hiB  'v^nior  hidt 
liiliidi^  necessarily  was  oae  qoilified  by  the  litwi  respeetiiig  pami^ 
iirokers* 

THntify  IVrm  EgmmmiuM.'^Tbm  Esanunattoa  for  Tkmity  Ten^ 
1849,  has.been  fixed  for  Tjoeeday  the  5th  of  June. 

Vice'Cktmc9lhr  of  Duchy  of  Lanetukr.^^Tbh  office,  ivhich  had 
liecome  yacant  by  the  death  of  Mr.  Horace  IViss,  has  been  eon^ 
ferred  on  Mr.  W.  F^  Wood/  of  the  equity  har»  and  M.  P.  fior 
Qxford. 

Repeal  o/certificale  dttif. '^Tht  Incorporated  IaW  Society  haife 
epplied  to  Lord  Eobert  GrosveHor  to  take  dharge  of  the  biB  for  the 
repeal  of  the  certificate  duty  on  ftttomejs,  and  to  fix  an  early  day  for 
bringing  in  the  measure.  It  appears  that  1S3  pactions  are  ready  to 
be  employed  when  the  motion  cornea, on  (S8  L.  Obs.  50). 

JLow  sociefM.-— The  union  of  the  great  body  of  attorneys  add 
aolidtors  throttghout,  the  kingdom  is  ^ridently  the  first  great  step  tb 
be  attained.  If  the  inajority  of  them  were  enrolled  as  members  m 
aome  of  the  Tarious  law  societies  in  town  and  eoontiy  •  there  is  scarcely 
any  right  and  just  object  which  might  not  be  speedily  efiected*  "Bj 
their  own  personal  influence,  aided  by  the  press*  the  grieranod 
nnder  which  the  profession  labours,  would  soon  be  redressed  (38  L. 
Obs.  27). 


as 


NOT£S  OF  RECENT  LEADING  CASES. 


aauiTT. 

EXECUTORS.— 7aib'n^  henefieUlf  where  irudefiil—NeH  of  km. 
^— It  is  laid  down  by  Blackstone  (2  Com.  515)  m  general  terms*  that 
when  all  the  debts  and  legacies  are  paid  by  an  executor,  the  sarplns  moat 
be  paid  to  the  residuary  legatee,  if  any ;  if  none,  the  surplus  would  go  to 
the  executor  (except  it  appeared  to  have  been  the  testator's  intention 
that  it  should  not,  in  which  case  the  next  of  kin  would  be  entitled). 
It  is  true  that  by  the  U  Geo.  4  and  1  Will.  4,  c.  40,  tt  is  provided 
that  unless  it  shall  appear  upon  the  will  that  the  executor  was  in- 
tended to  have  the  residue,  he  shall  be  deemed  by  a  court  of  equity 
to  be  a  trustee  for  the  next  of  kin  ;  but  still  questions  arise  inde« 
pendently  of  this  statute,  for  it  only  applies  to  persons  dying  after 
the  Ist  of  September,  1 830.  And  s.  2  provides  Uiat  nothing  therein 
contained  shall  affect  or  prejudice  any  right  to  which  any  executor^ 
if  the  act  had  not  been  passed,  would  have  been  entitled,  in  cases 
where  there  is  not  any  person  who  would  be  entitled  to  the  testator's 
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mapieuif  HifmtA  tf  ^9  Jam.  CoiiTe^.  bf  S«i«6t  mod  BMMtt 
J253,  254).  And  tlie  qoestioii  may  itfll  arm  whether  the  beqiMtk  df 
«  vendOB  to  an  cseenftor  omtel  tte  Itenefiaal  iotere»t.  With  mich  li 
bequest  the  act  doea  not  inltclere,  leavmg  it  to  be  decided  accordmg 
i«o  ordnnrf  nilea  of  uiaaUauiion  (IM.).  A  caee  hat  raceatly  been 
reportad  in  whidi  the  law  ^rior  to  the  etatote  wai  fnUy  considered, 
md'le  was  satiifMforily  settled  that  where  there  ii  a  distiiict  noni* 
nation  of  an  executor  aAer  a  gift  of  property  to  the  person  named  u 
'Wfecatdr,  tiie  eBeentor  doef  aot  tdce  the  resldoe  after  performmg  the 
trttsta,  in  ezcioslon  of  flie  next  of  kin.  In  the  case  referred  to  it 
appeared  tfiat  a  testator  beqneadied  aU  his  property  to  "  A.,  hisexe- 
cntors,  adaiisistimteqrs,  or  iasipis«  to  and  for  the  serend  nses,  intenta, 
ftnd  porposes  feOowing/'  llien  followed  certain  tmsts,  whieh  did 
-not  eoeiimst  the  entire  propeity  ;  and  at  the  end  of  the  will  came 
iihe  fbUowiag  olaoae ;  '*  Lastly,  I  nouinaite,  constitute,  and  appoint 
the  aforesaid  A.  exaeotor  of  this  my  last  will  and  testament."  'Hie 
testator  died  befiore  Ae  passing  of  the  11  Geo.  4  and  I  Will.  4, 
e*  40.  Held,  revenbg  the  deciidon  of  the  Vice-Chsncellor  of  Eng- 
land,  that  A«  was  a  trustee  of  the  residae  for  the  next  of  kin  of  the 
fescator.  The  decision  of  Sfa*  William  Grant  m  Dawson  v.  Cbrfc 
(15  Yes.  409)  overmled.  Mapp  v.  Elcock  (Id  Jar.  290).  Per  Lord 
Chancellor :  "  It  is  contended  that  if  the  property,  instead  of  being 
left  to  an  executor  in  trasft,  or  to  a  third  person  in  tmst,  be  left  to 
the  execntors,  not  as  each,  but  m  their  own  names,  upon  trusts  which 
Cail  or  do  not  exhaust  the  property,  those  trustees,  in  their  character 
of  executors,  ame  entitled  to  the  residae  as  incident  to  their  office. 
I  cannot  see  any  principle  for  this  distinction.  If  the  office  and 
jprirate  character  of  the*  person  appointed  executor  are  to  be  con* 
sidered  as  distinct,  it  would  seem  to  be  immaterial  whether  the  trustees 
lift  the  same  persons  who  are  named  executors  or  strangers ;  and  if 
the  two  characters  are  to  be  considered  as  united,  the  case  of  a  gift 
to  an  executor  in  trust  is  complete.  It  seems  to  be  admitted  that 
Bfiibinaon  t.  Taylor  (2  Bro.  C.  C.  589)  negatived  the  supposition  that 
a  gift  in  trust  to  the  "  executors  hereinafter  named"  was  so  different 
ifinom  a  gift  to  a  person  by  name,  who  is  afterwards  appointed  executor, 
JBs  to  operate  as  a  transfer  of  the  residue  from  the  next  of  kin  to  the 
executor.  Tt  would  be  to  be  regretted  if  the  title  to  property  was  to 
depend  on  such  unsubstantial  distinctions.  The  difference  is  merely 
in  the  mode  of  expression  for  the  purpose  of  pointing  at  the  same 
ndjyidoal ;  but,  unless  this  distinction  can  be  maintained,  it  would 
«eem  that  Robinson  ▼.  Taylor  ought  to  have  governed  the  decision 
jn  Dawson  v.  Clark.  Bir  William  Grant,  however,  in  that  case, 
xnmtioned  the  distinction,  and  in  effect  held  that,  although  a  gift  in 
trust  to  his  executor,  A.  B.,  would  entitle  the  next  of  kin,  a  gift  in 


tni0t  to  A.  B^  whom  be  afterwasd^  appwntrf.  Un  eiecniiir»  wa|l4 
entitle  the  execotoc  to  the  residue..  No  cme  ■ppein  to  hare  beoi^ 
lefsnred  to,  and  no  earlier  caaa  haa  beqn  prodocad  aaaetioiiaig  aaoh 
a  diatinctMB.  Wheu.the  ease  of  Ikwaoo  ▼.  Clark  canM  before  £^uc^ 
EAdon  on  appeal  (reported  in  18  Vea»  2^7)»  he  dedded  it  apon  % 
point  that  doea  not  anae  in  the  preient  caae  ;  hot  he  aooat  dia^ell^ 
egprBBBcd  hia  opinion  that  the  ^iatinoiion  relied  npon  between  di^t 
oaae  and  Bnhinimn  ▼•  T^lor  oopld  sot  be  maJntamfd,  and  abowed 
dearly  he  would  not  have  aMnned  the  decree  on  the  iproand  on  irhidk 
Sir  William  Grant  decided  it.  It  ia  true  that  in  Soathonae  v.  Bab; 
(8  Yea.  396)  Sir  Wittiaa  GouMt  aeemcd  dispoeed  to  think  time 
groanda  aatia&ctorj.  No  one  can  be  move  inclined  than  I  am  to 
pay  every  deference  to  the  opinionand  jiodgment  of  that  moatendnent 
jndge.  but  I  cannot  adopt  the  fmonda  on  which  be  acted  in  that  caae. 
The  view  taken  by  Lord  Eldon  appearato  me  to  be  perfectly  correct 
and  to  be  fonnded  on  the  tme  principlBa  which  h»ve  r«|pdaled  the 
deeiflions  on  this  Bobject." 

CX)NV£RSI£)N.— JBm/  M/o/e  ordered  to  be  ooU^To/orm  peari 
t^  ker  real  ami  pereonal  eeiaie — Heir  amdmui  qf  Ate  Retd  andfem 
nmd  estate— [FluU  w.  Warren.  16  Sim.  1242  S.  C.  12  Jnn  810]» 
-r-The  mere  drcomatance  that  nalty  ia  directed  to  be  converted  into 
peraonally  will  not.  deprive  the  heir  of  hia  rigihta — to  do  that  thcv^ 
mnat  be  a  diapoaition ;  for  nothing  ia  taken  away  from  the  heir  e^^oei^ 
it  ia  diapoaed  of  to  aome  one  elae.  ThiiB»  Ixird  Brougham  ha 
Aafiphlett  v.  Parke  (2  Rusa.  and  MyL  227)«  aaya :  "  The  genoal 
principle  appeara  to  be  that  the  heir  muat  be  effectoally  diapUoe^ 
tibat  he  ia  not  to  be  dia{daced  by  inteence  or  implication,  hot  thafc 
there  mnat  appear  a  dear,  aubataative.  and  undeniable  intent  on  tho 
part  of  the  deviaor  or  teatator  to  ezdode  iiim;  otherwiae.  neither 
can  the  next  of  kin,  aa  being  entitled  nnder  the  atatule  of  diatnbn* 
tiona,  take  from  the  executor,  nor  can  reaiduary  legatees*  whether 
Ihey  be  the  ezecatora  or  apecific  kgateea  of  the  rendae,  take  moio 
than  that  which  ia  in  ita  natue  residue*  to  the  prejudice  of  the  dauna 
of  the  heir  at  law.  And  the  eKeeotera  will  hold  aa  a  reaoltiiy 
troat,  whatever  would  have  gone  to  the  heir  at  law  if  he  had  oqfc 
been  exduded,  the  proof  lying  on  the  reaiduary  legatee  to  diaplaoa 
the  heir,  and  aubatitute  himself.  *  *  The  inquiry  always  ia»---> 
haa  the  heir  at  law  on  each  individual  caae  been  auffidently  removed 
to  let  in  the  reaiduary  legatee  to  that,  which*  whether  it  continuea  tp 
be  land,  or  whether  it  baa  been  converted  for  a  apedfic  purpoae  into 
nmney,  iaonly  money  till  the  purpoae  ia  anawered  or  iiula,  and  whicfat 
in  the  latter  caae,  aa  a  reaulting  trust*  will  then  revert  to  the  heir  at 
law?"  In  the  caae  of  Flint  V.  Warren*  it  appeared  that  a  testatrix  b|T 
her  will,  alter  expreuing  an  intention  to  diapoae  of  all  her  real  aift^ 
jeraonal  eatate  aa  thfrmaJtBr  asentione^  gnre  oertain  lqp«iea»  uA 


^pfoiated  A*  and  B.' bar  mtntani,  ad  ««re  to  tkn  vi^ 

^  lawM  |w«en  and  auAbarkies  to  nmitlTirt  ani  mtni§n  kmr  frrfilpnld 

wtad  into  aBone^.and  aha  dkactod  that  the  a^t  sioiiejr  ihuoU  iona 
partol  har  red  and  panoial  ailMte ;  and  fiv  Ummo  end  ereiy  otiMC 
paqMie  oonaectad  «kh  her  pnperty,  whether  leel  or  penoneL  aha  in* 
mated  A.  and  B«  and  theaornvorof  than,  end  iuaheira»eieciitoQiu 
end  edminiitiBton*  vitih  har  fnU  eothorky ;  endahedireeled  that  tap 
mdtf  poeid  el  aorplae  of  flMnejw  ihoeld  be  peid  aa  aha  ahonld  kf, 
eny  fatore  waling  or  will  disect;  ehe  did  not»  Jbowever,  anke  enp'* 
fatore  asitii^  or  wilL  After  her  deith,  A»  end  B.  aoM  her  laal 
eitatea.    Her  pefaooai  eilele  wee  anffioent  to  pay  har  debta  an4 

lagacM^  It  ana  held  that  har  haiia,  end  not  har  nest  of  kiOaWia 
entitled  te  the  aaonefa  prodnosd  hf  theaale  {Fimi  r.  ^erraa.eipf^« 
Per  v.  a  of  En^hnd :  "There  are  no  worda  of  gift  to  take  tha 
pnaeeeda  of  aale  of  sael  ealate  ewi^  baui  the  heir.  It  ia  e  aeltlei 
cide  thet  nothing  takea  from  the  heir  except  a  gift.  There  iaae 
^ecienition  of  iiilmtiiu&.  *>»^*>nfe  thet  ii  ■hall  he  <vm»m^»<«<1  as  timtt  e£ 

my  peraoneJ  eatate,  and  no  gift  at  alL  I  aaa  not  at  liberty  to  aajp 
that  the  aoney  doee  not  hekxig  to  the  heir*  I  waa  pertiealariy 
eiraek  with  the  jodgment  of  Lord  Bnw^Mun,  in  Anphlett  a.  Faifca^ 
(2  Rnaa.  end  Myl.  221) :  thatxeae  waa  nach  eooaidered,  and  tham 
wraa  no  appeal,  thoogh  the  partieaaieateted  to  hare  been  diaaetiafied# 
The  true  conatrnctioo  in  thia  ceae  ia»  thai  aa  the  fond  ia  not  given 
nwny  it  belonga  to  the  heir." 

£X£€UTOBS.-^I>a/y  of  encMioru  te  ttJaag  cmre  -rf  tetafar> 
pnftrtf  Luibiiiff  for  iosme  Wifful  deftmlt  JBjfeaUore  carg^wg 
mm  ireda— [£tribMa  v.  Booth,  1 8  Law  Joum.,  N.  8.,  Chane.  26], 
<r-Tlua  caae,  aa  to  the  dutiea  and  liebilitiea  of  exeootora,  pertioeleify 
with  reject  to  thw  carrying  on  a  trade,  the  right  of  the  ceatut  qaa 
treata  to  a  fall  aooonnt  and  ioqairy  aa  to  the  property  and  the  liabili* 
6ea  of  the  peraonal  repreaentatirea  of  the  ezecotora,  well  deaenrea 
mention,  thoogh  ita  detaila  are  aomewhat  complicated.  A  taalatDC» 
wpho  WM  carrying  on  the  boaineaa  of  a  brewer*  in  partoerahip  with 
^no  other  peraona.  made  hia  will  in  1802»  and  thereby  gare  all  hia 
nal  and  peraonal eatate  to  hia  aon  J.  K.  and  threeother  peraona,  open 
treat,  to  aUow  hia  wife,  during  her  life,  to  have  the  use  of  hia 
fiffnitare,  plate.  &cl,  of  which  an  inventory  waa  to  be  taken ;  and 
then,  upon  tnist,  either  out  of  the  income,  or  by  aale  or  mortgage 
nr  other  diiq[K)aition  of  hia  real  or  peraonal  eatate,  to  raiae,  io  the£rat 
jplaee,  £8,000  for  hia  yoonger  children,  and  then  to  pay  hta  wife  an 
nnnnity  of  £365  during  her  life,  and  subject  theieto,  the  teatataf 
directed  hia  tmateea  to  pennit  hia  aon,  J.  K.,  to  take  the  annnal 
prodooe  and  proilatif  hia  real  and  peraanel  eatate  during  hia  life, 
nnd  after  hia  deceaae  it  waa  given  to  the  ohildren  el  J.  IL    Hie 


feMlor  then  direcMd  that  in  tnt  hto  )km  sliould  punetiiAllf  pay  fte 
flom  of  £8,€00  M  It  came  dae,  and  also  tlie  antiiiitf  of  £S65,  the 
tnltees  alMMtld  permit  him  during  his  fife  to  reoeiTe  the  annnal  pro- 
daee  and  inoome  of  the  testator's  real  and  personal  estate  for  his 
own  use.  The  testator  also  appointed  his  Ibar  trustees  and  his  wife 
his  eJieootors  and  ezeeotrix.  The  testator  afterwards  parehaaed  the 
diares  of  his  partners,  and  carried  on  the  business  in  partnerattp 
with  his  son.  He  died  on  the  14th  of  September,  1803.  AH  the 
teecittors  proved  the  will.  J.  K.,  die  son  and  last  surviying  eie- 
entor,  died  in  the  year  1831,  having  become  a  bankrupt  in  the  yeai^ 
1816,  up  to  which  time  he  carried  on  the  business.  The  execatan 
took  no  precaution  to  preserve  the  brewery  property  for  the  benefit 
of  J.  K. ;  and  from  the  time  of  the  bankruptcy  of  J.  K.,  the 
brewery  continued  in  possession  of  his  assignees  until  1824,  when 
the  equity  of  redemption  therein  was  released  to  the  mortgagee.  In 
1815,  J.  K.  made  an  absolute  assignment  of  certain  leasehold 
booses  in  consideration  of  £450.  No  inventory  had  ever  been  taken 
df  the  furniture,  &c,  bequeathed  to  the  widow  for  her  life,  who  died 
in  the  year  1824,  and  no  part  thereof,  or  the  proceeds  thereof,  was 
fer^coming.  A  debt  of  £2,990  due  from  the  testator's  estate  to 
one  of  his  late  partners  had  been  converted  into  a  debt  of  £5,000 
three  per  cent,  consols.  A  part  of  the  testator's  personal  estate  at 
his  death  consisted  of  canal  shares,  some  of  which  the  executors 
neglected  to  realise  until  the  year  1810,  and  one  of  the  executors 
had  received  several  hundred  pounds  by  way  of  commission  fof 
business  done  by  him  on  account  of  the  testator's  estate.  Held,  on 
hOl  filed  in  1845,  by  three  of  the  children  of  J.  K.,  deceased,  against 
the  personal  representatives  of  the  deceased  executors,  that  the 
idaintiffs  were  entitled  to  an  account  and  inquiry  as  to  all  the  pro- 
perty which  the  testator  possessed  at  his  death,  and  what  had  become 
thereof,  and  what  steps  the  executors  took  for  the  purpose  bf 
recovering  or  receiving  any  part  of  the  property  which,  without  thdf 
wttAil  default,  they  might  have  received.  Held,  also,  that  as  to  the 
furniture  and  converted  debt,  the  Master  ought  to  have  liberty  to 
state  special  circumstances,  and  that  there  ought  to  be  a  direction 
that  if  the  Master  could  not  satisfiftctorlly  take  the  inquiry,  he  should 
be  at  liberty  to  state  the  circumstances  that  created  the  difficulty^ 
To  autfhorise  executors  to  carry  on,  or  to  permit  to  be  carried  on,  n 
trade,'  the  property  of  a  testator,  which  they  hold  in  trust,  iheti 
ought  to  be  the  most  distinct  and  positive  aatfaonty  and  direction 
given  by  the  will  for  that  purpose  {Kirkman  v.  Booth,  18  Law  J;; 
N.  S.,  Chanc.  25).  "^ 

COMMON   lAW. 

PARTIES  TO  ACTION.— S*partfftf  aeiion  where  joint  tovenantees 
^  DUeittimer  h^  nMe  tovefmntee.  -^  [W^therett  v.  Langeton,  I'Tfixcb; 
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]^. JS94;  & C  17  Uw  Jov^,  N.  8.»  Etch*  3aS.>r-*TiMw  fam 
qI  late  yem  been  nuiDy  demons  m  tp  the  pi«|i««  to  snevlwrft  Umm- 
are  aerend  cQvenaDtewi  (aae  HopkiMOft  v.  Lee,  14  h$m  Jamtn,  N«  &i 
Q^  B.  101 ;   Bradboxae  ▼.  BolfieM,  14  Meet,  and  W.  664 ;   Folay 
T«  ^ddttbrooke,4  Q.  B.Rap.  197  s  WooMmv.Sfedieaoai.  12Mafla. 
apd  W«  134).    Sopat  of  tbeia  caeca  tamed  vpon  tba  intant  qIAb 
cQ^nxkMAUipM,    But  ia  the  oaee  we  are  aboalto  aolioe  so  each  point 
aroee.    A.«  by  indanture,  coTenuitfd  wkh  B.  aad  C^  their  eseeaton » 
administrators*  aad  aeeigne,  to  pay  a  eom  of  money  to  be  he&d  by 
tliem  00  certain  troete.     C  did  aetaieeot  to  or  czecote  the  daai» 
apd  Bttbaegofntly  by  an  iadeiktare*  to  which  aeither^A.  nor  B.  were 
partiea.  diaclaimcd.  all  the.  traete  of  the  firet  iadcataiie.     It  waa  held 
(xjx  the  Ezehequer  Chaaber)  that  Bt  coald  not  eoe  A.  alone  upon  the 
covenant  doriog  the  lifetiaae  of  C.  {IVeikirell  v«  Lankan,  taptd). 
The  ex»ct  point  had  never  before  been  delerniined.     In  Petrie  r* 
B«ry  (3  Bam.  and  Crea.  353>  the  action  was  brought  by  one  of  three 
covenantees  alone,  the  declaration  allegiag  that  the  othera  did  act 
aeal  the  deed.     Bat  as  it  was  clear  such  partiee  might  sue  together 
with  those  who  had  sealed,  it  waa  held  they  were  boond  to  do  so, 
and  that  .the  action  ooold  not  be  maintained  without  them.     Bnt  in 
that  case  Abbott,  C.  J.,  expressly  qoahied  his  jndgment,  saying 
"  We  are  not  called  upon  to  consider  the  effect  of  an  express  die* 
claimer,  renunciation,  or  refusal  by  the  other  coyenanteee.  for  nothiag 
of  that  kind  is  alleged."     In  the  prio<npal  case  the  plaiotiff'a  mam 
contention  was  as  follows  :  Many  authorities  showed  that  by  a  dia* 
claimer  or  declaration  o{  non^assent  on  the  part'  of  onetroatee  an 
eatate  wiU  vest  wholly  in  the  other.      So  also  by  the  assent  of  one 
coTena^tor,  the  result  would  be  to  vest  the  contract  only  in  the  other* 
Further,  as  the  original  nature  of  a  joint  covenant  did  not  prevent 
one  suing  alone,  in  case  he  survived  another,  so  also  it  ought  not  to 
have  that  operation  in  the  present  instance.    The  ooart  (in  oror) 
were,  however,  of  opinion  that  it  followed  as  a  eoneeqnence,  from  tvfo 
woU-established  principles  of  law,  that  no  disclaimer  coald  have  the 
effect  of  enabling  one  joint  covenantee  to  soe  alone.     Those  roles  of 
law  were — first,  in  order  to  make  a  binding  contract,  the  aasent  of 
both  parties  was  necessary ;   next,  a  right  to  sue  upon  a  contiaot 
waa  not  assignable  by  the  act  of  the  party  who  had  soeh  right. 
In  applying  the  first  principle  it  is  to  be  observed,  the  meanmg  of 
the  words  of  the  covenant  in  the  present  case  waa  that  the  de« 
fendant  would  pay  the  two  covenanteea;    bat  that  meaning  was 
the  8anie»  whether  they  accepted  the  covenant  or  not ;   and  the 
aoeeptance  and  the  refusal  of  the  other  did  not  alter  the  sense»  ao 
as  to  convert  it  into  a  covenant  to  one  only.     There  had,  there* 
fiire,  been  no  original  assent  by  the  covenantee  to  any  bate  jomt 
eontract,  which  did  not  m  itadf  embrace  two  eeparate  ountrsati. 
Secondly,  the  dieclaimer,  which  was  no  doabt  intended  to  have  the 


goatractv  omU  not  hiffo  llMit  €ifotl'>  btCMHC-tte  lignt'  of  mbq^  ifftl 
li*t  by  kv  —■gpilile  by  act  6l  the  party.  In  the  ease  of  sorrivori 
■Up  the  right  ef  Minn  wn  tfanrfened  by  opention  of  law,  not  %f 
act  of  the  party.  Then»  too.  th6  analogy  aoaght  to  be.drewn  Irani 
where,  apoa  a  deviae  or  eovreyanee  to  two,  the  diaelaiaier  ol 
haa  been  held  to  vest  the  estate  wholly  in  the  other,  waa  in* 
applicable  here,  becanae  there  the  aahject  dealt  with  was  not  a  mere 
personal  oontnict  bat  an  interest  m  land,  asid  joint  oorenantees  and 
obligees  on  personal  contracta  differed  materidly  from  jomt  tenants 
of  eataCea  in  land  in  respect  of  their  power  of  dealing  with  tiieir  rights. 
Sodi  were  the  groonds  upon  which  it  was  held  the  defendant  had 
inourred  no  liability  of  being  saed  by  the  pkintiff  alone,  but  whether 
his  liability  to  be  sued  in  a  joint  action  was  pot  an  end  to  by  the 
disclaimer  of  one  covenantee  was  an  independent  point,  which,  thoogh 
mneh  argued,  it  became  unnecessary  to  decide,  and  as  to  which  the 
conrt  withheld  any  intimation  of  opinion." 

CONVaTANGINO. 

ANNUITY. — Chargvug  fee  simple  in  possestion — Inrolmeni  not 
neeeeeary — Power  to  appoint — Conveyance  to  wee  to  bar  dower. — [Doe 
Dem.  Butler  ▼.  Kensington,  8  Q.  B.  Rep.  429.] — ^We  have  before 
(pp.  80,  81)  noticed  a  case  as  to  the  contents  of  a  memorial  of  an 
annnity,  and  now  we  have  to  call  attention  to  an  instance  in  which  ft 
memorial  of  an  annnity  is  not  requisite.  By  s.  10  of  53  Geo.  3,  c 
141  (requiring  inrolment),  the  act  is  not  to  extend  to  Scotland  or 
Ireland,  nor  to  any  annuity  or  rent- charge  given  by  will  or  by 
marriage  settlement,  or  for  the  advancement  of  a  child,  nor  to  any 
annuity  or  rent  charge  secured  upon  freehold  or  copyhold,  or  cus- 
tomary lands  in  Great  Britain  or  Ireland,  or  in  any  of  his  Majesty's 
possessions  beyond  the  seas,  of  equal  or  greater  annuid  value  than 
the  said  annaily,  over  and  above  any  other  annnity,  and  the  interest 
of  any  principal  sum  charged  or  secured  thereon,  of  which  the 
grantee  had  notice  at  the  time  of  the  grant,  whereof  the  grantor  is 
seised  in  fee  simple  or  fee  tail  in  possession,  or  the  fee  simple  whereof 
in  possession  the  grantor  is  enabled  to  charge  at  the  time  of  the  grant, 
or  secured  by  the  actual  transfer  of  stock  in  any  of  the  public 
fonds,  the  dividends  whereof  are-  of  eqnal  or  greater  annuel  value 
than  the  ssad  aaauity,  nor  to  any  voluntary  annuity  or  rent-charge 
granted  without  regard  to  peeoniary  considerations  or  money's  worth, 
nor  to  any  annuity  or  rsnt-charge- granted  by  anybody  corporate,  or 
under  any  aatharity  or  tn»t  created  by  act  of  Parliament.**  On  a 
aonewhat  aiflsttar  danse  in  the  repealed  act  of  17  Geo;  3,  c.  26,  s.  S^ 
Load  KsBftm;,  m  Hatosy  ▼.  Hdes  (7  Teta  Rep.  1$6),  said*;  <«I 
lUnk  4k-'  olfeot  t  of  die*  IdgistaDnre  was  tot  pieveilt  persous»  who  'lia4 


A 


laumio^cukittt.  t<t 


•muntiet ;  but  tfacr  thooglit  tittt  «  penoo  idio  eoold  bring  « 
tol  leciiiity  to  mvket  wis  not  iiil»iect  to  radi  impontSoot,  and 
1iierefoi«  they  prorided  hf  the  kit  daose  that  tiie  act  shoald  not 
extend  to  any  annnity  leeiirad  by  lands  of  equal  or  greater  annval 
Talne  wbereof  the  grantor  is  seised  in  fee  simple,  or  fee  tail.  Now, 
what  estate  had  tfie  gfintors  of  this  annuity  ?  They  had  the  power 
orer  the  fee  simple,  and  it  seems  as  if  Lord  Tlinrlow  thought  in  the 
case  cited  (Shrspnel  t.  Vernon,  2  Bro.  C.  C.  268),  that  soch  a  ease 
came  within  dw  exception  in  the  act.  The  grantors  had  the  contnd 
over  the  estate ;  they  went  to  market  with  a  good  title."  In  a  late 
case,  the  above  section  of  tiie  53  Geo.  3,  e.  14,  so  far  as  regards  a 
party's  being  able  to  diarge  the  fee  rimple  in  posseMion.  wts  con- 
ndered.  It  appeared  that  lands  were  conveyed  to  snch  nses  at  K. 
abonld  appomt ;  and  in  defudt  of  and  nntil  appointment,  to  K.,  and 
Lis  assigns  for  K/s  life ;  and  from  and  after  the  determination  of 
that  estate  in  K.'s  fifetime,  to  a  tmstee  for  K.  and  his  assigns,  and 
to  bar  dower ;  and  from  and  after  K.'s  decease,  to  K.'s  heirs  and 
asngns.  Held,  that  during  K.'8  life  estate,  and  before  such  appoint- 
ment, K.  was  a  party  enabled  to  charge  the  fee  simple  in  possession 
^th  an  annuity  within  the  meaning  of  statute  53  Geo.  3,  c«  141,  s. 
10,  and,  therefore,  the  annuity  (being  of  the  value  required  by  that 
chmse)  ^d  not  need  inrolment  under  sect.  2  (Doe  d.  Buller  v.  KeU' 
.shifftmi,  8  Q.  B.  429).  Lord  Denman  said:  "The  lands  on  which 
the  annuity  was  secured  were  freeholds,  and  of  greater  annual  value 
than  the  annuity,  beyond  any  other  annuity  or  the  interest  of  any 
other  principal  sum  charged  thereon.  *  *  The  property  was  con- 
veyed to  such  uses  as  Lord  Kensington  should  appoint  by  deed  or 
wfll ;  and,  in  defeult  of,  or  until  soch  appointment,  to  the  use  of 
lizmself  for  life ;  remsinder  to  a  trustee  for  his  life,  in  trust  for  him* 
self  and  to  bar  dower ;  remainder  to  his  heirs  and  assigns.  The 
tentb  sect,  of  53  Geo.  3,  c  141,  corresponds  to  the  eighth  sect,  of 
17  Geo.  3,  c.  26,  contdning  the  same  grounds  of  exception  and 
more ;  it  is  to  be  construed  in  the  same  spirit,  and  what  the  spirit 
ought  to  be  is  laid  down  by  Lord  Kenyon,  in  Halsey  v.  Hales 
(mprd).  'Within  the  rule  there  laid  down,  we  are  of  opinion  that 
ZiOrd  Kensington  had  jMiMr  to  charge  the  fee  in  poeeesium.*' 

COPYBOLD8. — Surrender  without  admUeion — Httebtmd  and  wife 
'^^Vobmtary  conMyance^^Defectwe  esecution  of  a  power — [Sowerbf 
y.  Qutteridge^  18  Law  Joum.,  N.  8.,  Cbanc.  9]. — It  is  a  general 
role  of  courts  of  equity  not  to  relieve  against  tiie  omission  of  requi- 
otes  in  an  instrutntent  Irfaieh  is  vohmtary  and  not  founded  on  valu- 
able Consideration.  In  other  words,  an  imperfect  voluntary  instru- 
ment cannot  be  enforced.  Hiis  haJi  lately  been  decided  in  the  case 
'of*  n  stirrender  of  oopyboUs  where  there*  was  no  admianon.     A 
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woman  seiaed  of  a  copyhold  eacecoled  a  aiirrendec  jointly  with  her 
husband  to  each  uaes  as  her  husband  should  appoint,  and  in  default 
of  appointment  to  him  m  fee,  but  no  admittance  was  entered  under 
the  surrender.  The  husband  then  executed  a  conveyance  of  tha 
copyholds  to  a  purchaser,  but  still  no  admittance  was  entered. 
The  plainti£P,  who  claimed  under  the  purchaser,  filed  a  bill  to 
restrain  an  action  of  ejectment  by  the  copyhold  heir  of  the 
wife,  and  to  compel  a  surrender  to  complete  his  title.  It  waa 
held  that  the  husband  of  the  copyholder  had  no  power  to  make  perfect 
that  title  which  he  as  a  volunteer  and  without  consideration  took  im- 
Pjerfectly,  and  no  person  daimiug  under  him  could  ask  that  his  de- 
fective title  should  be  made  complete ;  and  the  bill  was  dismil^d 
with  costs  (Sowerby  v.  GuUeridge,  18  J^aw  Joum.,  N.  S.,  Chanc.  9). 
It  will  be  observed  that  there  waa  a  purchase  for  value,  and  un- 
doubtedly as  against  the  husband's  heir  the  purchaser  would  have 
been  entitled  to  relief,  but  here  he  was  seeking  relief  against  the 
wife's  heir,  against  whom  the  surrender  as  being  an  imperfect  instru- 
ment was  invalid.  In  other  words,  if  the  purchaser  had  claimed 
under  her  he  might  have  had  relief  as  a  purchaser  for  value.  The 
V.  C.  said  :  "  Certain  cases  were  cited  in  which  the  coort,  where 
there  has  been  a  power  to  appoint,  has  relieved  against  defective 
execution,  when  it  was  for  valuable  consideration*.  No  doubt  that  ia 
the  law  of  the  court.  *  *  It  appears  to  me  that  this  case  has  no 
resemblance  to  the  case  of  a  power  well  created  but  imperfectly 
executed ;  here  there  was  no  attempt  on  the  part  of  the  husband 
and  wife  to  vest  the  copyhold  fee  in  the  husband,  but  merely  a  volun- 
tary instrument,  and  left  imperfect  because  there  was  no  admittance^ 
and  the  husband  had  no  power  to  make  perfect  that  title  which  he« 
as  a  volunteer,  took  imperfectly."  The  L.  C,  on  appeal,  said : 
"  This  is  perfectly  voluntary,  no  consideration  moving  to  the  sor* 
renderor  at  all :  a  transaction  totally  imperfect,  incapable  of  con* 
f erring  any  legal  title  at  all,  and  a  court  of  equity  is  caUed.upon  and 
asked  by  the  interposition  of  equity  to  compel  the  performance  of  n 
voluntary  transaction  of  that  sort.  It  was  not  contended  at  the  bar 
that  could  be  so.  The  whole  case  ^as  put  upon  the  mistaken  notion 
that  the  case  was  against  the  heir  of  the  husband,  not  against  tho 
heir  of  the  wife.  It  is  admitted  that  if  yon  want  an  equi^  against 
the  heir  of  the  wife  you  must  show  some  consideration.  Being  a 
deed  purely  voluntary,  the  court  will  take  the  view  the  Vice*Chaa« 
cellor  took." 

DEVISE.— Mortgage— Words  m^Jfidmii  to  pan  legal  estaU  i» 
mortgaged  property.— [Doreue  v.  Dohertg,  I  Ir.  Jur.  220.]-r-It  ia 
laid  down  in  1  Jarman  on  Conveyancing  by  Sweet  (v.  d,  pp^  4fi^ 
785),  that  *'  it  may  be  considered  as  aetUed  thf^  the  l^j^afiilo  ia 
a  mortgage  m  fee  will  pass  nnder  a  gil(  ^  j^c^soji^  for  fi»wqr»^ 
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iei»t  if  tfie  wofd  'hein*  oceoni  ifa  tbe  Uontalioa  of  the  legatee's  iHi^ 
tcrest/'  dtmg  Exp.  Barber,  5  Sim.  451 ;  and  Maycher  n 
Thooiaa,  6  Sim.  115;  8.  C.  3  Moo.  and  So.  684.  In  a  late 
Irish  case,  which  we  are  aboat  to  mention,  it  waa  soggeated  that 
«s  the  new  Willa  Act  makes  the  word  "  heirs  "  unnecessary,  no 
implication  can  now  be  derired  either  from  the  presence  or  absence 
o€  that  word  in  the  dense.  The  case  was  this :  A  testatrix,  who 
died  possessed  of  a  mortgage  in  freehold  lands,  after  reciting  that 
«he  was  possessed  of  several  sums  of  money  lent  and  advanced  to 
aevenl  persons,  and  charged  upon  freehold  and  other  lands,  gave 
and  devised  the  same  unto  S.  D.,  and  G.  H.  O.,  upon  the  several 
trusts  therein  mentioned,  and  after  giving  several  pecuniary  and 
specific  legacies,  proceeded  thus  :  "  I  leave  all  the  rest,  residue,  and 
remainder  of  my  property,  of  what  nature  or  kind  soever,  I  may  did 
possessed  of,  to  the  said  G.  H.  O.,  in  trust  for  the  children  of  Wm« 
O."  Held,  that  the  legal  estate  in  these  mortgaged  premises  passed 
to  S.  D.  and  G.  H.  0.  (Doreus  v.  Doherty,  1  Irish  Jur.  220.)  Pet 
Figot,  C.  B. ;  "  The  coart  should  endeavour  to  construe  the  will 
iRrith  reference  to  what  was  present  to  the  mind  of  the  testatrix  at 
,  the  time  she  made  it.  It  was  passing  in  her  mind  that  she  had 
•ome  fre^old  estates,  as  may  be  inferred  from  this  that  she  couples 
the  statement  of  the  money  itself  with  that  of  the  land  on  which  it 
was  charged.  Looking  at  the  whole  will,  and  having  reference  to 
the  authorities,  I  think  it  may  be  reasonably  intended,  that  she  de« 
▼ised  as  well  her  estates  in  the  mortgaged  premises  as  the  mortgage 
Itself." 

INSURANCE!. — Covenant  to  insure — Performing'-^Delay  in  in^ 
surtng,^[Doe  dem.  Darlington  v.  Ulph,  13  Jurist,  276.] — ^The 
following  case  shows  the  necessity  of  strict  and  early  performance  of 
covenants  in  leases.  The  defendant  had  occupied  premises  under  aa 
agreement  for  three  years,  ezpirmg  at  Michaelmas,  1845,  by  which 
it  was  agreed  that  D.  should  grant  a  lease  to  him  at  the  ezpiratioii 
of  that  time,  subject  to  the  covenants  in  the  ground  lease,  including 
a  covenant  to  insure  the  premises  at  all  times  after  the  date  of  the 
lease,  and  to  keep  them  insured,  to  the  satisfaction  of  the  lessor  and 
tile  ground  landlord,  with  a  power  of  re-entry  for  breach  of  covenant* 
At  the  expiration  of  the  agreement,  disputes  arose  between  the 
parties,  and  defendant  filed  a  bill  in  chancery  for  a  specific  perform* 
once.  On  the  12th  of  January,  1847,  in  pursoance  of  a  decree,  D« 
granted  a  lease  according  to  the  agreement,  ante  dated  Sept.  29, 
1845.  Defendant  did  not  effect  an  insurance  until  the  18th  of 
Vshroary.  In  ejectment  to  recover  the  premises,  on  the  groond  oC 
#odeitore,  it  was  held  that  the  defendant  had  not  insured  within  a 
s^einoDdble  time  from  the  execution  of  .the  lease.  And  eemble,  by 
inghtmam  J^diefaidant  waa  boond  to  have  had  the  premises  faiaiiie^ 
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«,  09^  18  Jur.  S76). 

LEASES.— DoHtftf  qf  two  houes  with  ri§Mt  of  ealiy—Farm  qf 
9taimff  r9««»|yy-— CmItoc/  for  oaim  Jiirf—irfly  ■JZ#raintn«|f  Am! 
4^90111.^— [B^^  ▼.  Phinn,  3  Com.  B.  Bep.  976.]*--We  kate  befotia 
(p.  l«^6)  tpoken  of  the  neoetsity  for  ezercisiDg  care  in  ti»  framiaig 
Ike  covenuits  and  conditioiiB  in  leaaes,  and  the  eaae  jnat  cited  ia^ 
good  example  in  point.  Befiore  mentioning  it,  we  maj  ehaarve  thai 
it  ia  hid  down  in  Seven's  Vend,  and  Pordi  (p.  169.  voL  ^ 
*'  Where  the  eatate  agreed  to  be  leased  was  oompriaed  with  othen  in 
an  original  lease,  under  which  the  leieor  had  a  right  to  re-enter  lor 
breach  of  covenants;  so  that  the  under  lessee  mig^t  be  evicted 
without  any  breach  on  his  part,  it  was  held  by  Sir  J.  Leadi,  V.  d 
(Feldes  v.  Hooker,  3  Madd.  R.  193),  that  he  waa  not  boond  to 
aeoept  the  title  'with  an  indemnity/'  In  the  ease  we  before  allnded 
to,  A.  paid  a  deposit  upon  a  contract  for  the  pnrchaae  of  the  lease, 
3ec^  of  a  public-house.  It  bmg  afterwwds  discovered  that  tka 
Lonse  was  comprised  with  another  in  an  original  lease,  under  whiiA 
the  lessor  had  a  right  to  re-enter  for  a  breach  of  covenants  in  respect 
of  ejlAer  house ;  it  waa  held  that  A.  was  not  bound  to  accept  the 
titie  with  an  indemnity^  but  might  recover  back  the  depoait,  with  the 
expenses  incurred  in  investigating  the  title  {Bhke  v.  Phhm,  3  C.  BL 
076 ;  also  in  16  Law  Joum.,  N.  8.,  C.  P.  159). 

LEASES.*— LtoAi/t/y  of  aooignee^^^Covenant  of  indnuuty. — ^jr« 
09tor's  liability.— ICollins  v.  Crouch,  13  Jur.  361.]—- Oiialeasee  as* 
signing  over  his  lease  he  usually  takes  a  covenant  to  indemnity  him 
against  the  covenants  in  the  original  lease,  which,  indeed,  ia  very 
neoessary  as  to  express  covenants  (see  Woolveridge  v.  Steward,  1 
Cr.  and  Mees.  644 ;  Harley  v.  King,  2  Cr.  Mees.  and  Roac.  1 8). 
Hie  benefit  of  this  covenant,  however,  in  the  case  of  thedeath  of  the 
nsaignee  would  appear  firom  the  following  ease  not  to  be  soestenuve 
aa  hatlierto  supposed*  In  the  case  alluded  to  the  declaration  by  a 
kaaee  against  the  executor  of  the  assignee,  upon  a  covenant  to  ia^ 
damnify  the  lessee  against  breaches  of  covenant  in  the  leaae,  alleged 
non-payment  of  rent,  land-tax,  and  rates.  It  appeared  that  b^oM 
the  brnch  of  covenant  deHsudaht  had  assigned,  and  had  applied  dM 
asutiey  received  therefor  to  the  payment  of  simple  contract  debts,  ft 
was  held  that  the  defendant  was  not  liable  to  the  action  (Colfiav  r^ 
Crouch,  EMCMtor,Sfe.,  13  Jur.  861).  Per  F|tteson»  J. :  "  This  is  noi 
nn  aotion  by  a  person  entitled  to  sent  as  rent,  but  by  Ae  repsBscntni 
t^  el  an  original  lessee  against  the  representative  of  the  assignee  of 
iheleaae,  upon  a  covenant  to  indemnify  the  leaaee  against  bitiaiihra 
%f  covenant  by  the  asrignee,  not  upon  a. covenKut  to  pay  rent;  imd 
K^  appeared  that  before  the  covetentin  question  wns 'bvelMi,  tim 
kmm  had?  kee^.di^posed  dt^  by  the  defendant  ia  payteent  oi  sinyjpi 
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coutract  debta;  and  ftovglitlie  deekration  alleged  breaflhea of  eo^« 
QBDt  before  llie  death  af  the  defendant'a  testator,  fhoie  wera  aot 
(nroired*  *  *  Here  the  executor  had  parted  with  1^  leaae,  aa« 
aocoidxng  to  the  eaae  of  Read  ▼.  Blunt  (5  Siip.  567),  before  the  VlM^ 
Chancenor,  he  is  entitled  to  do,  the  da^  before  a  breach  of  eorcnaat 
occma.  There  ia  no  aathority  for  saying  that  the  exeeotor  is  bound 
to  Veep  in  his  hands  assets  to  answer  for  contingent  breaches  of  oof«« 
iiant«  eren  if  this  had  been  a  coTenant  for  payment  of  rent ;  stiH  leei 
fa  the  case  of  a  ooTenant  to  indemnify/'  And  Mr*  J.  Erie  also  stated 
Aat  the  covenant  was  merely  a  corenant  to  indemnify  and  not  il 
covenant  to  pay  rent,  and  therefore  as  the  defendant  had  assigned 
before  breadi  and  applied  the  assets  he  could  not  be  liable ;  an  im« 
broken  covenant  standing  upon  the  same  ground  as  a  nmple  eontmci 
debt. 

MORTGAOE.—Crtfoffoa  of  tenancy  between  mortgagee  and  mart^ 
gagor — Diatrahnng/nr rent, — [^fVest  v.  Fritch,  1 8  Law  Jonm.,  N. S.i 
tdxch.  50J] — ^A  mortgage  deed,  executed  by  the  mortgagor  only,  eott« 
tatned,  in  addition  to  the  usual  clauses,  the  following :  that  *'  fot 
better  securing  the  interest,  the  mortgagor  does  hereby  attorn  and 
become  tenant  of  the  premises  to  the  mortgagee  at  the  yearly  rent  <£ 
liAO,  payable  half-yearly,  so  long  as  the  principal  sum  shall  renuuii 
aecured."  The  mortgagor  having  continued  in  possession  of  the 
premises,  and  having  made  several  of  these  half-yearly  paymentt* 
which,  however,  were  described  in  the  receipts  given  by  the  mort« 
gagee  as  being  "  for  interest."  Held,  that  the  relationship  of  land- 
lord and  tenant  existed  between  the  parties,  and  that  the  former  had 
^e  right  to  distrain  for  the  amount  of  a  half-year's  rent.  We$t  r* 
-FHTcA,  18  Law  Joum.,  N.  S.,  Exch.  60.  Per  Rirke,  B. :  •*  We  aH 
think  that  the  subsequent  occupation  connected  with  the  covenant  hi 
the  deed,  constituted,  as  between  the  mortgagee  and  mortgagors,  the 
Telatlonship  of  landlord  and  tenant  upon  the  terms  of  that  covenant. 
That  being  so,  the  defendants  bad  a  right  to  distrain  for  the  rent  m 
arrear."  See  Doe  dem.  Garrod  v.  OUey,  12  Adol.  and  Ellis,  481 ; 
fi.  C.  9  Law  Joum.,  N.  S.,  Q.  B.  379.  It  should  be  noticed  that  m 
the  above  case  of  West  v.  Fritch,  it  was  said  by  Mr.  B.  Parke,  an^ 
conceded  by  plaintiff's  counsel,  that  the  deed  not  having  been  ex6« 
cnted  by  the  mortgagee  it  could  not  operate  as  a  lease— that  is,  ndt 
«o  as  to  enable  the  mortgagee  to  maintain  covenant  for  the  rent,  bat 
that  he  might  distrain. 

POWER.-a-J?,r«nilioa  of,  hg  will  made  before  the  power — 1  Ffcf. 
€••  26,  »$.  24  and  27. — IStilhnan  v.  Weedon,  1 6  Sim.  26;  S.  C.  IB 
Iaw  Joum.,  N.  8.,  Chanc.  46.]— By  s.  24  of  7Will.  4  and  1  Vfct 
Cp  26,  a  wS  is  to  be  construed  to  speak  and  tske  effect  as  if  executed 
immeiiatdy  befove  the  death  of  ^e  testator,  mdess  a  contrary  !nteci« 
tion  appears.     By  s.  27,  a  ^neral  gift  in  a  will  ia  to  mdadeeatctes 
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oyer  which  the  testator  has  a  general  power  of  appointmeat,  and  soch 
devise  is  to  operate  as  an  execution  of  snch  power,  unless  a  contrary 
intention  shall  appear  hy  the  will.  This  extends  to  both  real  and 
personal  property  (see  Frankcombe  v.  Hay  ward,  9  Jur.  344 ;  Pidgeley 
y.  Pidgeley,  1  Coll.  255).  In  a  late  case.  A.,  being  entitled  to  a 
ihard  of  a  testator's  residuary  estate,  bequeathed  all  the  efects  due  to 
him  from  the  estate  to  his  nine  children.  The  estate  was  then  unad-* 
mimstered,  but  it  was  afterwards  administered,  and  certain  debts  doe 
to  it  were  allotted  to  A.  as  his  share  of  the  residue ;  after  which  he 
settled  the  debts  iu  trust  for  himself  for  life,  remainder  in  trust  fo^ 
his  sons  and  daughters,  or  any  of  them,  or  any  of  their  children,  as 
he  from  time  to  time,  by  deed  or  writing,  to  be  by  him  duly  executed 
imd  attested,  or  by  his  will  should*  appoint.  It  was  held  that  under 
the  combined  operation  of  the  24  and  27  sects,  of  the  7  Will.  4  and 
1  Vict.  c.  26,  the  will,  though  made  before  the  power  was  created, 
ms  a  good  execution  of  it  (SiillmanY,  Weedon,  suprci).  The  V.  C. 
of  England,  after  referring  to  sects.  24  and  27,  said :  "  The  words  in 
a.  27  are,  '  which  he  may  have  power  ;'  and  my  opinion  is  that  those 
words  must  be  taken  in  connection  with  the  former  section,  which 
prescribes  the  time  when  the  will  is  to  speak ;  and  it  is  there  expresslj 
declared  that  the  will  shall  speak  from  the  death  of  the  testator* 
Therefore,  the  only  possible  question  is  whether,  the  testator  having* 
pB  on  the  1st  of  January,  1848,  used  the  expression :  '  all  the  effecti 
due  to  me  from  the  estate  of  H.,'  these  words  could  have  been« 
Jbefore  the  1  Vict.  c.  26,  considered  as  an  execution  of  the  power  in 
the  deed,  provided  the  will  h^d  been  executed  after  the  deed.  And 
it  appears  to  me  that,  although  those  sums  were  not,  strictly  speaking, 
due,  yet  no  one  can  read  the  will  without  seeing  that  that  expression 
describes  the  very  sums  which  were  made  the  subject  of  the  deed  ol 
settlement."  The  reporter  (Mr.  Simons)  seems  to  question  the  con* 
stmction  put  by  the  V.  C.  on  sect.  27,  that  the  power  intended  in 
the  statute  was  not  a  general  power.  And  certainly  Mr.  Hayes 
(1  Convey.  392,  5th  ed.)  favours  this  doubt. 

WILL. — Signature  at  foot  or  end* — [Sfnee  v.  Bryer,  13  Jurist, 
289.]— By  sect.  9  of  7  Will.  4,  and  Vict.  c.  26  (the  New  Wills'  Act), 
every  will  is  to  be  signed  at  the  foot  or  end  thereof  by  the  testator, 
or  by  some  other  person  in  his  presence,  and  by  his  direction. 
There  have  been  many  decisions  as  to  this  provision,  in  the  last  of 
which,  it  was  held  that  the  words  "  at  the  foot  or  end  thereof,"  in 
the  above  section,  are  to  be  construed  strictly,  and  therefore  where 
a  will  terminated  within  an  inch  of  the  bottom  of  the  third  page, 
but  the  signature  was  on  the  fourth  page,  it  was  held  that  (he  will 
was  invalid,  although  the  testatrix,  at  the  time  of  the  exeoation^ 
explained  to  the  witnesses  why  she  so  signed  {Smee  v«  Brger^  13 
Jar.  289). 
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We  have  before  giTen  a  short  analym  of  this  act  (pp.  63 — 65), 
«id  inteod  to  notioe  the  cases  in  our  "  Abridgment  of  Practice 
CBaes,"  but  we  have  thoaght  it  would  be  asefol  to  give  here  a  cod- 
Ikected  view  of  some  of  the  principal  decinons  on  the  act. 

The  first  qoestion  is  what  companies  are  within  the  act  ?  and  this 
hts  been  disooseed  in  several  cases  before  his  Honour  the  Vice-* 
Crhanoellor  Knight  Bmoe.  In  the  Heme  Bay  Pier  Company's  case 
(18Law  Jonm.,  N.S.i  Chanc.  71  ;  S.  C.  12  Jor.  1064),  the  company 
was  formed  for  the  purpose  of  making  a  pier  or  Jetty  for  landing 
goods  and  passengers.  It  had  power  to  make  landing  places^ 
quays,  &c. ;  to  erect  toll  gates,  &c. ;  and  to  take  tolls.  It  did  not 
appear  Uiat  it  bad  or  contemplated  any  other  basiness  than  that  of 
affording  landing  accommodation  for  goods  and  passengers  from 
Tessels,  and  taking  tolls  therefrom.  The  coart  thought  it  not  clear 
that  the  company  was  within  the  meaning  of  the  act ;  and  that  the 
jorisdietion  ought  not  to  be  exercised  except  in  reference  to  com- 
panies clearly  and  beyond  all  doubt  within  the  meaning  of  the  act. 
The  next  case  is  that  of  the  Agricultural  Cattle  Insurance  Company 
(Id  Jor.  75).  In  that  case  the  company  was  formed  for  the  pur* 
i^ose  of  insuriag  against  the  losses  arising  by  mortality  among  all 
Itinds  and  descriptions  of  animals.  The  court  held,  as  in  the  case 
first  referred  to,  that  the  act  was  not  to  be  applied  except  in  cases 
inrhich  are  ckariy  within  its  scope,  and  free  from  difficulty ;  and  the 
petition  was  dismissed.  These  cases  seem  to  call  for  no  observation  ir 
Unquestionably,  takmg  tolls  for  the  landing  of  passengers  or  the 
l%e,  or  taking  premiums  for  insuring  against  any  contingency,  has 
never  been  considered  a  strictly  commercial  or  trading  occupation, 
although  it  may  be  a  profitable  business ;  and  it  would  require  a  con« 
uderable  stretch  of  imagination  to  fix  upon  companies  of  either  of 
the  kinds  referred  to  in  the  above-mentioned  cases  the  character  of 
comptaiitB  formed  for  commercial  or  trading  purposes.  The  next 
caee  that  was  decided  is  the  London  and  Manchester  Direct  Inde« 
indent  Railway  Company's  case  (13  Jor.  182).  In  that,  the  com* 
pany  was  an  uneompleted  railway  company-^that  is,  a  company 
fornsd  for  constrttcting  and  working  a  rsilway,  but  not  carried 
beyond  -  the  foraialion  of  the  company,  and  the  allotment  of 
ehares,  &c. ;  in  iset,  not  carried  to  the  point  of  obtaining,  nor  even 
applying  for«  the  sanction  of  the  Legislature.  The  court  dedined  to 
apply  the  act  of  Parliament  to  such  an  association,  intimating  again 
that  the  cottit^was  only  to  pat  the  law  in  force  in  a  case  to  which 
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the  Legtalature  bftd  plainly  and  disdncdy  said  that  it  should  applf. 
On  appeal  thie  decUion  has  been  over-rnled  by  the  Lord  Chancellor* 
wl^o  decided  that  such  %  eomfmy  cMne  witfaiii  theiiopenttaoB  of  ^ 
act  (13  Jar.  3!I5).  His  lordship  said:  "Here  is  an  association 
formed  for  the  purpose  of  making  a  railway,  of  mannfisustaring 
eegmes,  &c.,  for  the  purpose  of  deriving  proft  on0r  «ay  or  anotber* 
either  by  using  them  for  the  purpese  of  canyiBg  y^pda  and  paaaeifc^ 
gers  for  a  profit,  or  for  the  purpose  of  lening  tbeos  4o  others  for  that 
purpose ;  bat  in  either  osee  it  is  a  speeulation,  haiiiig  profit  for  ita 
(^|ect.  *  *  I  have  no  doabt  whateyer  that  the.iaaKafaoture  of  a 
xaslway,  for  the  porpoees  I  have  neBtioned.  is  a  cossveraal  specula** 
tioB  within  tiie  terms  of  tke  7  &  8  Vist.  e.  Ul."  With  lOl  deferam 
to  his  lordship,  it  appears  to  us  that  hia  asual  persj^oacity  is  noA 
▼istbie  in  his  judgoient,  and  we  diink  it  not  isapvohaUe  that  the  de« 
cisioa  will  be  reversed  oa  the  fpoA  wUch  is  neiw  pending  in  tha 
IxNrds. 

It  baa  been  decided  that  a  mining  oompany*  formed  on  the  "  co$f* 
hook"  principle  be/ore  the  passing  of  the  aot.  ii|  not  witlun  ita 
operatioa.  The  oonstraotion  of  the  statute  is,  that  the  second 
einuse  is  confined  in  its  operatioa  by  the  tat«  and  laerely  adds  to 
the  description  of  the  eorapanies  which  are  to  be  efilected  by  the 
description  and  operation  of  the  first  dauae  (exp.  Wyl4»  IS  Jar.  133), 

The  next  question  is.  who  is  a  oootributery*  and  wdkat  is  the  inten* 
tion  of  the  act  with  regard  to  the  liabilitittB  of  thei  members  of  an 
association  which  is  within  it?  And  it  has  been  decided*  oDlhelatter 
point,  that  the  act  does  not  touch  the  qaestioA  of  liaUlity  to  the  third 
parties,  but  only  the  liabilities  of  the  members  uilfr««(exp»  Fenwick 
rr  the  North  of  England  Jomt  Stock  B«iking  CottpiAy.  IB  Law 
Joom.,  N.  S«,Chano.  112;  S.  C.  13  Jnr.  204).  As  <o  what  makes 
a  party  a  contributory,  the  following  oases  hwve  beevt  deddsd  ;*— A 
latiier  boQght  shaves  for  andm  tfaeamneof  hia-son»wbo  was  a  ounor* 
The  vendor  declared,  panraant  to  the  mies  of  the  oorapany,  that  the 
parchaserwaaofagt,  and  the  porchaaer  entered  into  a  deed  containing 
the  usnal  covenants  with  respect  to  the  shares ;  afterwards  the  father^ 
by  deed  with  the  company,  reciting  the  purchsse  of  the  du^res  fov 
Us  son,  covenanted  that  he  should,  on  coming  of  age^  execute  tha 
deed  of  settlement,  and  in  the  meantime  fulfil  all  Us  lialNlities* 
The  father  received  all  the  dividends.  It  was  held  that  tiie  fiither 
was  a  contributory,  althoagh  the  son  was  llie  person  registered  in 
the  books  of  the  company  (exp.  Rsaveley,  re  the  Nofth  of  England 
Joint  Stock  Bank,  18  Law  Joonu  N.  B.,  Chanc.  110  a  S.  G.  1 2  Jnr^ 
1065).  The  gfoond  of  the  decision  vr*s,lh«t  the  father  had  eontcacted 
widi  the  company;  and  when  thateireaeBStaaQe  didiiotexiat»  bot  thero 
was  merely  a  pardiase  of  shares  far  som  with  Ike  lather's  monef, 
nnd  the  shares  were  taken  io  the  Mast  iof  t  Imle^  whoie  naiw 
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ahme  wm  r^fMlered  as  a  ibaraholder,  the  ooort  held  the  lather  not 
a  coDlribatorff  akhongh  there  waa  an  agreeaieiit  between  the  &ther 
and  the  troilee  that  the  divideada  and  profits  shoold  be  paid  to  tiia 
father  daring  the  minority  of  the  sons.     By  the  same  instrument  it 
was  sgreed  that,  on  their  attmning  their  ages,  the  shares  were  to  be 
transferred  to  the  sons ;    and  the  father   indemnified  the  trnatea 
against  lialulity  in  respect  of  the  said  shares.     A  sbardiolder  in  a 
joint-stock  banking  eompany  died,  and  his  exeoatrix  proved  his  wtU. 
His  estate  was  insolvent*     She  never  reodved  any  dividends  on  the 
shares,  nor  did  any  act  reqoired  by  the  deed  of  settlement  of  the 
company  to  make  hersdf  owner  of  the  shares.     On  the  wiading^np 
of  the  company  ander  the  11  &  12  Viet.  c.  45,  the  executrix  was 
bdd  to  be  a  contributory,  as  executrix  of  her  testator,  in  respect  of 
the  shares  held  by  him  (exp.  Thomas,  13  Jnr.  274).     As  to  the 
eiroomst&ncca  that  give  rise  to  the  application  of  the  act  generally, 
this  point  has  been  consideced  in  two  cases — exp.  Wylde,  above 
<nted,  and  exp.  Trontbeck  (13  Jnr.  part  1,  p.  157).     In  the  former 
ease  it  aras  heU  that  the  act  was  not  intended  to  apply  to  the  case  of 
a  solvent  company,  or  a  company  that  can  carry  on  its  affsirs,  merdy 
to  settle  a  qnarrel  between  an  tndividaal  shareholder  of  the  company, 
akboogb  the  company  may,  in  point  of  form,  have  acted  so  as  to  be 
under  the  5th  artide  of  Uie  5Ui  section  of  the  statute.     The  act  is 
intended  to  enable  oompaniea  that  are  insolvent,  or  that  for  other 
veasons  cannot  go  on,  to  be  wound  up.  and  the  conditions  of  the  5th 
oectioo  are  intended  as  tests  of  that  insolvency  or  incapacity ;   and* 
Aeiefore.  in  the  case[second1y  referred  to.  exp.  Trontbeck,  the  act  was 
held  to  apfily,  althouf^  thore  were  no  outstanding  debts,  and  there 
was  a  decree  for  an  account  and  coatribution  in  a  suit  in  equity,  on 
the  ground  that  the  company  could  not  go  on,  and  that  the  very 
thing  the  act  intended  was  to  afford  a  company  in  such  a  position 
the  means  of  avoiding  the  insurmountable  difficulties  attending  the 
winding-up  by  a  soit  in  chanoery.     In  fact,  as  the  Lord  Chancellar 
aaid  in  exp.  Wyld  (13  Jor.  185),  "the  act  professes  to  deal  with 
companies  unable  to  meet  their  pecaoiary  engagements ;  not  only 
Irave  we  that  as  the  title  c^  the  act,  but  it  is  obvious  from  the  whole 
jslmctuie  of  the  act,  and  from  the  injuries  intended  to  be  remedied, 
it  was  not  intended  to  deal  with  companies  that  were  solvent,  carry- 
iDg  on  their  bosiiiess*  that  might  be  prosperous,  or  at  least  could  not 
ooBse  within  the  description  of  companies  'unable  to  meet  their 
peeuniary  engagements,' canying  into  efiect  that  provision  of  fumish*- 
ing  the  means  in  the  event  of  the  companies  failing  to  answer  the 
pvpose  for  which  they  were  created — to  ladlitate  the  recovery  of 
debts  from  audi  companies-— to  do  justioe  between  shareholderB, 
MUne  of  whom  might  be  called  on  to  pay  the  obligations  of  the  cora- 
p«uv  beyond  their  shasa  of  the  vesponaMliiies.    The  obyect  of  this 
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act,  and  of  the  former  one  (7  &  8  Vict.  c.  1 1 1),  was  to  afford  •otne 
lest  by  which  it  should  be  ascertained  whether  the  companj  did  of 
did  not  fall  within  the  description  of  a  company  nnable  to  meet 
their  pecuniary  engagements — ^in  short,  a  sort  of  act  of  bankruptcy 
of  the  company.  The  former  act  dealt  with  it  as  an  act  of  bank^ 
ruplcy,  caMed  an  act  of  bankruptcy,  and  provided  certain  tests.  The 
same  identical  tests  that  are  applied  to  traders  as  evidence  of  their 
insolvency  are  applied  as  tests  to  the  companies  (see  teats  ena- 
merated,  ante,  p.  64) ;  and,  in  the  event  of  the  test  being  applied, 
and  the  company  not  being  able  to  remove  that  test,  it  considers  that 
as  an  act  of  bankruptcy  in  effect,  and,  therefore,  subjects  the  com* 
pany  to  the  operation  of  the  provisions  for  winding-up  the  concenu 
But  all  those  tests  are  applied  simply  for  the  purpose  of  coming  to  a 
safer  conclusion  as  to  whether  they  do  or  do  not  fall  within  the 
description  of  companies  whose  affairs  require  winding-up,  and  as  to 
whom,  therefore,  the  policy  of  the  act  was  intended  to  apply.*'  It 
has  also  been  held  that  the  circumstance  that  a  suit  is  dependhkg 
on  behalf  of  shareholders  to  make  the  directors  personally  liable  for 
certain  losses,  is  no  objection  to  a  contributory  obtaining  an  order 
under  the  act  (ezp.  Walker,  18  Law  Journ.,  N.S.,  Chanc.  81).  In 
a  case  to  which  we  have  before  referred,  when  considering  what 
companies  are  within  the  act  (Agriculturist  Cattle  Insurance  Com- 
pany, ante,  p.  167),  which  was  brought  before  the  Lord  Chancellor 
by  way  of  appeal  (see  13  Jur.  415),  it  was  decided  thatto  indncethe 
court  to  make  an  order  for  the  dissolution  and  winding-up  oi  a  joint- 
stock  company  under  the  11  &  12  Vict.  c.  45,  there  must  be  shown 
to  exist  one  of  the  tests  of  insolvency  enumerated  in  the  first  aiz 
clauses  of  sect.  5,  or  some  other  test  efusdem  generis;  the  cowt, 
however,  will  not  look  into  the  pecuniary  affairs  of  the  company  to 
judge  whether  the  order  should  be  made  (Agriculturist  Cattle  In* 
surance  Co.,  13  Jur.  416).  In  this  case  it  was  also  hdd  that  the 
retirement  of  a  large  body  of  the  proprietors  cannot  be  considered  a 
dissolution  of  the  company  within  the  meaning  of  the  7th  danse 
of  sect.  5. 

By  the  8th  clause  of  the  5th  section  a  discretionary  power  is 
given  to  the  court  to  wind  up  the  affairs  of  the  company.  The 
words  of  this  clause  are,  "  Or  if  any  other  mutter  or  thing  shall  be 
shown  which,  in  the  opinion  of  the  court,  shall  render  It  just  and 
equitable  that  the  company  should  be  dissolved."  The  Lord  Chan- 
cellor (Agriculturist  Cattle  Ins.  Co.,  13  Jur.  415),  referring  to  the 
clause,  said  that  the  meaning  of  it  was  difficult  to  discover,  the  words 
being  so  large  and  indefinite.  "  The  clause  was  no  doubt  so  worded 
in  order  to  include  all  cases  not  before  mentioned,  but  of  course  it 
cannot  mean  that  it  should  be  interpreted  other  thwa  efusdem  generis  ^ 
that  there  must  be  something  in  the  management  and  condoct  of 
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the  company,  which  shows  the  coart  that  it  should  no  longer  be 
allowed  to  continae,  and  that  the  concern  ought  to  be  woond  up. 

We  may  here  notice  that  by  s.  123  of  the  act  the  judge  may  refer, 
or  direct  the  Master  to  refer,  the  matters  to  the  district  commis- 
sioners of  the  Court  of  Bankruptcy  or  judges  of  the  county  court 
(who  are  appointed  masters  extra  of  the  Court  of  Chancery  for  the 
porposea  of  the  act),  and  to  direct  that  such  district  commissioners 
or  judges  shall  have  all  the  authorities,  &c.,  given  by  the  act  to  the 
Master.  In  a  late  case  an  order  had  been  made  on  petition,  on 
lervioe  on  a  member  of  the  company  under  sect.  10  of  the  act.  A 
petition  was  then  presented  by  the  same  petitioners  under  the  123rd 
section,  praying  that,  instead  of  the  proceedings  being  taken  before 
t)ie  master,  the  same  might  be  removed  to  a  district  court  of  bank* 
roptcy.  The  court  made  the  order  on  service  of  the  petition  on  the 
same  party  who  had  been  served  with  the  former,  although  the  123rd 
section  does  not  provide  for  any  notice  (ezp.  Renshaw,  13 
Jur.  274). 


RECENT  STATUTES  (12  &  13  Victoria). 


Excite  and  Stamps  and  Taxes  OonsoUdaiion  Act^Appreliension  and 
Detention  of  Suspected  Persons  tn  Ireland^-'  VicS'Chiardians  of 
Unions  in  Trehnd — BtuJdngham  Assizes — Appointment  of  Otwr- 
seers  in  Cities  and  Boroughs — Indemnity  Aci^^Laresny  Amende 
ment  Ad — Maintenance  of  Poor  in  Houses  not  being  Workhouses 
"^Costs  of  Distraining  for  Poor  and  Highway  Rates, 

Excise  and  Stamps  and  Taxes  Consolidation  Act.  Chap.  1 — This 
act  ia  no  otherwise  important  than  as  consolidating  the  boards  of 
excise  and  of  stamps  and  taxes.  This  consolidated  board  is  to  be 
called  **  The  Commissioners  of  Inland  Revenue." 

Apprehension  and  detection  of  suspected  persons  in  Ireland,  Chap.  2. 
— ^This  act  provides  that  persons  imprisoned  in  Ireland  for  high  trea- 
son, &c.,  may  be  detained  till  Ist  September,  1849,  and  shall  not  be 
bailed  or  tried  without  an  order  from  the  privy  council. 

Vice-guardians  of  unions  in  Ireland.  Chap.  4. — ^This  act  provides 
that  in  cases  in  which  boards  of  guardians  have  been  dissolved,  and 
paid  odicers  appointed,  the  poor-law  commissioners  may  continue 
them  for  a  certain  time. 

Buckingham  assizes.  Chap.  6. — ^This  statute  repeals  the  act  of 
21  Geo.  2,  c.  ,  which  provides  for  the  holding  of  the  summer 
asaizea  at  Buckingham,  on  the  ground  that  the  holding  of  the  said 


in 

assizes  at  the  said  time  is  inconYenient  to  the  inhabitants  of  the  said 
county  at  large.  By  s.  2,  the  power,  &c.,  of  3  &  4  Will.  4,  c.  71, 
proyiding*  for  the  appomtment  of  convenient  places  for  the  holding 
of  assizes  in  England  and  Wales,  by  order  from  the  privy  council, 
is  to  extend  and  apply  to  the  county  of  Buckingham,  and  every 
place  therein. 

Appointment  of  overseers  in  cities  and  boroughs.  Chap.  8. — This 
act  was  passed  in  consequence  of  doubts  which  were  entertained  as 
to  the  proper  authority  for  the  appointment  of  overseers  of  parishe* 
comprised  within  certain  cities  and  boroughs  under  the  provisions  of 
43  Eliz.  c.  2  (see  Abr.  Crim.  Jjsw  Cases,  p.  16).  It  is  provided 
(s.  1 )  that  justices  of  the  peace  having  jurisdiction  in  certain  dties 
and  boroughs  shall  have  the  exclusive  right  of  appointing  overseers. 
Sect.  2  repeals  that  part  of  43  £liz.  c.  2,  e.  10,  which  renders  iSbt 
mayor,  &c.,  liable  to  penalty  of  £5  for  default  of  nominating'  over- 
seers of  the  city,  &c. 

Indemnity  Act.  Chap.  9. — ^This  act  indemnifies  such  persons  in 
the  United  Kingdom  as  have  omitted  to  qualify  themselves  for  offices 
and  employments,  and  extends  the  time  for  so  doing  until  the  25th 
of  March,  1850. 

Larceny  Amendment  Act.  Chap.  1 1  .*-This  act,  which  extends  to 
England  and  Ireland,  after  reciting  the  7  &  8  Geo.  4,  c.  29,  and 
9  Geo.  4,  c.  55,  provides  that  transportation  shall  be  done  away 
with  in  cases  of  simple  larceny,  and  for  felonies  by  those  acts  made 
punishable  like  simple  larceny.  But  by  s.  2,  tenants  and  lodgers 
stealing  from  bouses  or  apartments  let  to  them,  if  the  value  exceed 
£5,  are  to  be  punishable  as  before  the  passing  of  this  act.  And 
(s.  3)  larceny,  &c.,  aiter  two  previous  summary  convictions  under 
recited  acts,  or  10  &  11  Vict,  c  82,  or  11  &  12  Vict.  c.  59,  or 
7  &  8  Geo.  4,  c.  30,  or  9  Geo.  4,  c.  56,  are  to  be  punishable  aa 
before  the  passing  of  this  act.  Section  4  provides  that  in  indict- 
ments against  persons  so  twice  summarily  convicted,  it  shi^  l>e 
sufficient  to  state  the  fact,  and  certified  copies  of  convictions  are  to 
be  evidence. 

Maintenance  of  poor  in  houses  not  being  workhouses.  Chap.  13. — 
The  purport  of  this  statute  is  to  give  the  poor-law  commissioners  the 
power  of  making  rules  and  issuing  regulations  with  respect  to  the 
management  and  government  of  any  house  or  establishment  (not 
being  the  union-house  or  workhouse)  wherein  any  paupers  shaU  be 
lodged,  boarded,  and  maintained  for  hire  or  remuneration,  under  any 
contract  or  agreement  entered  into  by  the  proprietor  thereof  with 
any  guardians,  &c.,  of  the  poor.  The  rules,  orders,  and  regulations 
of  the  commissioners  are  enforceable,  as  orders,  &c.,  are  under  the 
4  &  5  Will.  4,  c.  76,  By  s.  4,  the  poor-law  commissioners  may 
prohibit  the  reception  or  retention  of  paupers  in  any  such  house. 
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By  B.  5»  they  may  remove  any  officer,  &c.,  of  Buch  hoase,  whom 
they  may  deem  unfit  or  incompetent  to  discharge  the  duties  of  his 
utuatioD,  or  who  shall  refuse  or  wilfully  neglect  to  carry  into  effect 
any  of  their  rules.  &c.  And  hy  s.  6,  the  commissioners  may  regu* 
late  the  mode  in  which  contracts  shall  be  entered  into  for  the  lodging, 
boarding,  or  maintenance  of  paupers.  By  s.  7,  the  commissioners 
may  appoint,  either  temporarily  or  permanently,  persons  to  visit  such 
establkbmeots.  By  s.  8«  the  power  of  justices  of  peace  to  visit  is 
tlie  same  as  in  the  case  of  workhouses,  and  the  board  of  health  may 
appoint  a  soperintending  inspector  to  visit  and  examine  such  esta* 
Uisbmeots.  The  act  extends  to  England  and  Wales  only,  and  does 
not  apply  to  lunatic  asylums  and  hospitals.  It  owes  its  origin  to 
tke  unhappy  Tooting  case,  and  it  is  to  be  hoped  that  it  may  prove 


Co€ti  of  diairoMjdng  for  poor  and  highway  rates.  Chap.  14. — 
Though  by  43  £liz.  c.  2,  and  5  &  6  Will.  4,  c.  50,  provision  was 
made  lor  recovering  poor  and  highway  rates,  by  distress  and  sale  of 
the  party's  goods,  yet  no  provision  was  made  for  levying  the  costs 
and  expenses  incurred  by  the  overseers  or  the  surveyors  in  the 
recovery  of  the  same.  This  act  cures  this  defect,  and  enacts  (s.  2) 
that  where  a  warrant  of  distress  is  granted  for  a  poor-rate  or  high- 
way rate,  the  costs  of  obtaining  it  may  also  be  levied,  together  with 
the  reasonable  charges  of  the  taking,  keeping,  and  selling  of  the  dis- 
tress. Sect.  2  repeals  so  much  of  43  £liz.  c.  2,  as  relates  to  com- 
mitments for  non-payment  of  poor-rates  until  payment,  and  provides 
that  where  no  sufficient  goods  are  to  be  found,  two  or  more  justices 
may  commit  the  party  to  the  common  gaol  or  house  of  correction 
lor  any  time  not  exceeding  three  calendar  months,  unless  the  rate 
and  costs  be  sooner  paid.  Sect*  3  provides  that  one  warrant  of  dis- 
tress for  poor-rate  or  highway  rate  shall  be  sufficient  against  any 
Bamber  of  persons  in  default.  The  warrants  of  distress  may  be 
directed  to  the  churchwardens  and  overseers,  or  overseers,  or  the 
mrveyors  of  the  highways,  and  to  the  constable  of  the  parish  or 
township,  and  to  any  other  persons,  &c.  By  s.  5,  the  same  parties 
may  serve  the  summons  either  on  the  party  personally,  or  by  leaving 
the  same  with  some  person  at  his  last  place  of  abode ;  the  party 
serving  must  attend  the  hearing  ;  and  if  the  party  summoned  fail  to 
appear,  the  justices  may  proceed  ex  parte.  Sect.  9  provides  that 
hereafter  no  person  shall  be  imprisoned  for  the  non-payment  of  any 
chmrch-raie  for  any  time  exceeding  three  calendar  months. 
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TRINITY  TERM  EXAMINATION  QUESTIONS. 


COMMON  LAW. 


I,  What  ie  the  usual  mode  of  commencing  an  action  at  commcm 
law^?  II.  When  a  writ  has  been  served,  what  is  the  next  step  the 
plaintiff  takes,  and  what  must  he  take  care  is  the  state  of  the  parties 
before  he  takes  such  step  ?  III.  Supposing  personal  service  of  « 
writ  of  summons  cannot  be  effected,  is  there  any  and  what  remedy, 
and  how  is  it  to  be  obtained  ?  lY.  If  a  plaintiff  apprehends,  after 
service  of  a  writ,  that  the  defendant  is  going  out  of  the  jurisdiction 
of  the  court  from  whence  the  writ  issues,  is  there  any  and  what 
means  of  stopping  him,  and  how  is  it  to  be  effected  ?  V.  What  is 
the  meaning  of  the  word  venue,  and  what  are  the  rules  to  be  observed 
respecting  it  ?  VI.  Has  a  defendant  any  power  of  altering  the  venue  ?  ,  ^ 
and  what  are  the  necessary  steps  to  be  taken  by  him  ?  and  c«a  it  be 
done  in  every  sort  of  action  ?  VII.  Is  there  any  and  what  distinc- 
tion between  a  judgment  in  an  action  of  assumpsit  and  an  action  of 
debt  ?  VIII.  What  is  the  usual  mode  of  meeting  fi  defective  plead- 
ing ?  and  is  it  available  to  either  party  ?  IX.  When  is  a  cause  at 
issue  ?  and  can  there  be  more  than  one  issue  in  a  cause  ?  X.  If  a 
plaintiff  resides  abroad,  or  out  of  the  jurisdiction  of  the  court,  what 
should  the  defendant  do,  and  can  he  do  it  in  any  stage  of  the  cause  ? 
XI.  Is  there  any  difference  between  a  verdict  for  a  defendant  and  a 
nonsuit?  XII.  What  is  the  meaning  of  a  judgment  aoii  oftstoa/e 
veredicto  ?  how  is  it  to  be  obtained  ?  and  what  effect  has  it  on  the 
costs  of  the  action  ?  XIII.  What  is  a  feigned  issue  ?  in  what  cases 
is  it  resorted  to  ?  and  by  what  authority  is  it  framed  ?  XIV.  Is 
there  any  difference  in  the  proceedings  after  a  verdict  on  a  fdgned 
issue  and  a  real  issue  as  to  enforcing  the  decision  ?  XV.  If  at  a 
trial  a  juror  be  withdrawn,  what  effect  has  it  upon  the  costs  of  the 
cause  ? 

EQUITV. 

I.  Can  a  married  woman  effectually  dispose  of  property  to  which 
she  will  become  entitled  upon  the  bappeningbof  a  future  event  ?  II. 
If  a  person  has  been  appointed  a  trustee  without  his  consent,  and 
has  not  acted,  and  is  not  desirous  to  act.  and  a  bill  is  filed  against 
him,  what  defence  should  he  make  ?  III.  If  a  woman  after  mar- 
riage becomes  entitled  to  a  legacy  not  given  to  her  separate  use,  can 
her  husband  insist  upon  its  being  paid  to  him,  although  she  wishes 
to  have  some  provision  out  of  it  for  her  separate  use  ?     IV.  A 
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k  under  ooveDant  to  insure  against  fire,  in  the  joint  names  of  himself 
and  bis  lessor,  and  the  lease  contains  a  condition  of  re-entry  in  case 
of  breadi  of  any  covenant  in  it ;  the  lessee  insures  in  his  own  name 
only,  and  the  lessor  commences  an  action  of  ejectment  for  the  breach 
f»f  oorenant.     Will  a  court  of  equity  give  any  and  what  relief  to  the 
lessee  ?    V.  A  party  entitled  under  a  devise  to  real  estate  in  remainder, 
alter  the  death  of  another  who  is  in  possession,  is  apprehensive  that 
the  validity  of  the  devise  may  be  questioned  at  law,  on  the  death  of 
the  party  in  possession,  and  that  the  witnesses  to  prove  the  validity 
of  the  devise  may  then  be  dead.     Will  a  court  of  equity  give  him 
any  asnstance,  and  in  what  manner  ?     VL  A  party  entitled  to  stock, 
standing  in  the  name  of  trustees,  is  afraid  that  it  may  be  misapplied  ; 
ifliat  ia  the  most  speedy  and  summary  mode  of  preventing  the  trans- 
£er  ?  and  under  what  statute  is  the  remedy  given  ?     VII.  A  testator 
devises  his  real  estate  to  A.  and  B.,  with  power  of  sale,  and  of  giving 
discbarges  for  the  proceeds  of  sale,  upon  trust  to  pay  a  legacy  of 
d£5,000  to  C,  to  pay  an  annuity  of  £30  to  D.  for  life,  and  an  annuity 
of  £500  to  £•  for  life,  and  to  pay  the  rest  of  the  income  to  F.  for 
life,  and  at  the  death  of  F.  to  convey  the  residue  to  G.  and  H.  in 
eqnal  shares :  X.  is  his  heir-at-law ;  G.  files  a  bill  for  the  adminis* 
tntion  of  the  trust  under  the  direction  of  the  court.     Who  are  the 
necessary  parties  to  the  suit  ?     VIII.  In  what  cases  ought  the  heir- 
at-law  of  a  deceased  person  to  be  party  to  a  suit  for  the  administra- 
tion of  the  estate  of  such  person  ?     IX*  A  party  entitled  to  a  fund 
ID  the  hands  of  trustees,  execntes  an  assignment  of  it  by  way  of 
■eenrity  for  money  borrowed.     Is  anything,  and  what,  besides  the 
lasignment,  necessary  for  the  effectual  security  of  the  lender  ?     X. 
An  executor  has  advertised  for  creditors  of  his  testator ;  has  paid  all 
debts  of  which  he  had  notice,  and  those  are  by  simple  contract ;  and 
he  has  distributed  the  residue  amongst  the  legatees  without  any 
decree  having  been  made  for  the  administration  of  the  estate.     After- 
wards a  specialty  creditor,  of  whose  debt  he  had  no  notice  or  know- 
ledge, files  a  bill  for  the  administration  of  the  estate.     In  taking  the 
account,  is  the  executor  entitled,  as  against  such  specialty  creditor, 
to  take  credit  for  the  payments  made  to  the  simple  contract  creditors 
and  to  the  legatees,  or  either  and  which  of  them  ?     XI.  Under  the 
usual  decree  for  the  administrstion  of  an  estate,  is  an  executor  or 
administrator  entitled  to  retain  a  debt  due  to  himself  in  preference 
to  other  creditors  of  equal  degree?     XI [.  What  is  the  effect  as 
against  a  creditor  of  a  decree  for  the  administration  of  the  estate  of 
bis  deceased  debtor  ?     XIII.  In  a  suit  for  the  administration  of  an 
estate,  one  of  two  executors  defendants  dies  pending  the  suit :  is  the 
anit  thereby  abated  ?  and  is  it  necessary  to  bring  the  representative 
cf  the  deceased  executor  before  the  court  ?  and  for  what  purpose  ? 
XSV.  In  what  cases  does  the  Court  of  Chancery,  upon  granting  an 
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injanction,  direct  an  issae  to  be  tried  in  a  coart  of  law  ?  and  for 
what  purpose  is  such  issue  generally  directed  ?  XV.  What  ia  the 
object  and  effect  of  inrolling  a  decree  ? 

BANKRUPTCY. 

I.  Describe  the  mode  of  proceeding  to  obtain  an  adjudication  iB 
bankruptcy.  II.  State  the  principal  acts  of  bankruptcy  on  which  i^ 
fiat  can  be  maintained.  III.  How  can  a  trader  be  compelled  to 
commit  an  act  of  bankruptcy  ?  IV.  Under  what  circumstance* 
may  an  attorney  or  solicitor  become  liable  to  the  bankrupt  laws  ^ 
V.  How  and  when  can  a  bankrupt  dispute  the  validity  of  the  adjndi* 
cation  against  him  ?  VI.  State  the  usual  course  of  proceeding  at 
the  several  public  meetings  under  a  fiat.  VII.  Can  a  trader  take 
any  and  what  steps  to  obtain  a  fiat  against  himself  ?  '  VIII.  In  what 
cases  may  articles  of  merchandise  be  sold  without  subjecting  the 
vendor  to  the  bankrupt  laws  ?  IX.  Are  members  or  subscribers  of 
a  trading  company  liable  individuaUy  to  be  made  bankrupt  ?  and  give 
the  authority  for  your  opinion.  X.  What  is  the  course  of  proceed- 
ing  to  obtain  a  fiat  against  a  joint- stock  company  ?  XI.  What  is 
the  law  with  respect  to  the  property  of  third  persons  in  the  bank- 
rupt's possession  at  the  time  of  the  fiat  ?  State  the  general  rule  and 
the  exceptions  if  any.  XII.  Where  a  creditor  holds  a  security  legal 
or  equitable,  but  which  is  insufficient  to  pay  his  debt,  what  steps 
must  be  taken  in  either  case  to  prove  for  the  deficiency  ?  XIIL 
What  power  have  the  assignees  in  regard  to  leasehold  prop^ty  held 
by  the  bankrupt  which  they  deem  of  no  value  ?  XIV.  Can  an 
assignee  be  a  purchaser  at  a  sale  of  the  bankrupt's  property  In  any 
and  what  circumstances  ?  XV.  State  the  circumstances  which  will 
constitute  a  fraudulent  preference  to  a  creditor,  and  entitle  the  assig-^ 
nees  to  recover  the  effects  transferred. 

CONYBTANCINO. 

I.  What  is  the  distinction  between  uses  and  trusts  ?  II.  What 
is  a  chattel  real  ?  III.  What  are  the  rights  of  the  husband  in  the 
chattels  real  of  his  wife  ?  IV.  What  is  understood  by  *'  uses  in 
strict  settlement  ?**  and  state  an  instance  of  such  uses.  V.  What 
is  the  difference  between  a  lease  for  the  life  of  the  lessee,  and  a 
lease  for  99  years,  if  the  lessee  shall  so  long  live  ?  VI.  What 
difference  is  there  between  the  liability  of  the  lessee  and  the  liability 
of  an  assignee  of  the  lessee,  in  regard  to  breaches  of  covenant } 
VII.  How  does  such  liability  of  the  assignee  of  the  lessee  diibr 
from  the  liability  of  the  lessee's  executor  ?  VIII.  In  what  case  is  a 
lease  for  years,  made  by  a  tenant  for  life,  binding  on  those  in  remain- 
der after  his  death  ?  IX.  What  length  of  title  is  it  the  practice  to 
require  on  behalf  of  a  purchaser  of  a  freehold  estate  ?     X.  What  is 
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the  usual  mode  of  verifying  a  pedigree  ?  XL  When  does  a  judg- 
ment at  law  become  a  charge  on  real  estate  ?  XII.  Should  anj, 
and  what  search,  and  where,  be  made  for  any  and  what  incumbrances 
against  a  vendor  of  red  estate  ?  XIII.  What  formalities  are  now 
required  for  the  valid  execution  of  a  will  of  real  estate  ?  XIV. 
What  powers  should  be  given  to  the  trustees  of  a  will  of  real  estate 
^^retting  sales  and  deefairing  trusts  of  the  proceeds  that  may  hst 
many  years  ?  XV.  What  is  requisite  to  make  effectual  the  deed  of 
a  married  woman  not  reUtting  to  her  separate  estate  ? 

CRIMINAL    LAW. 

I.  upon  an  indictment  against  an  accessory  either  before  or  after 

the  fact,  is  the  record  of  the  conviction  of  a  principal  received  aa 

conclosive  evidence  ?  or  is  the  party  indicted  at  liberty  to  controvert 

by  other  evidence  the  guilt  of  the  principal  ?     11.  What  special  facts 

are  the  jury  bound  to  find,  if  upon  a  trial  for  treason,  murder,  or 

felony,  they  acquit  on  the  ground  of  insanity  ?     IIL  In  what  cases 

is  a  defendant  in  misdemeanor  entitled  to  traverse  ?     IV.  Can  counts 

for  distinct  misdemeanors  be  included  in  the  same  indictment  in  any 

and  what  cases  ?     V.  What  is  necessary  in  order  to  enable  a  prose- 

cutor  to  g^ve  in  evidence  a  former  conviction  ?  and  how  and  at 

what   period   of  the  proceedings   against  a  prisoner   must  it  be 

proved  ?      VL   Define   the  crime   of    burglary  and  the  evidence 

necessary  to  sustain  an  indictment  for  burglary?     VII.  In  what 

cases  may  the  crime  of  burglary  be  now  punished  with  death  ? 

VIII.    What  is  the  evidence  necessary  to  support  an  indictment 

against  a  bankrupt  under  the  statute  6  Geo.  4,  c  16,  for  removing, 

concealing,  or  embezzling  part  of  his  estate,  to  the  value  of  £10, 

and  upwards  ?     IX.  Can  an  indictment  for  forgery  be  maintained 

in  a  case  where  it  is  shown  that  no  such  person  as  that  whose  name 

appears  upon  the  instrument  exists  ?     X«  State  what  are  the  neces* 

sary  proofs  to  support  an  indictment  for  wilful  and  corrupt  perjury  I 

XI.  What  is  subornation  of  perjury  ?  and  what  are  the  necessary 

proofs  to  support  an  indictment  for  such  an  offence  ?     XII.  To  what 

court  must  an  application  for  a  criminal  information  be  made  ?  and 

what  are  the  essential  differences  between  proceedings  by  criminal 

information  and  by  indictment  ?     XIII.  How  many  persons  must 

be  concerned  in  the  commission  of  the  offence  in  order  to  support  an 

indictment  for  a  conspiracy  ?     XIV.  Can  an  indictment  for  con« 

spiracy  be  supported  against  a  husband  and  wife  only  ?  and  give  the 

reasons  for  your  answer.     XV.  Can  an  indictment  for  conspiracy  be 

supported  although  the  object  for  which  it  was  entered  into  be  not 

effected  ? 
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Costs — Suggestum^-^BtU  of  Exchange — Costs  of  signing  judgments 
-—In  an  action  by  the  indorsee  against  the  drawer  of  a  bill  of  ex« 
change  for  a  sam  less  than  £20,  the  defendant  traversed  the  notice 
of  dishonour,  and  it  appeared  at  the  trial  that  the  bill  had  been 
drawn  and  indorsed  within  the  jurisdiction  of  the  country  court 
where  the  defendant  resided,  but  that  the  notice  of  dishonour  wa» 
given  elsewhere :  Held,  that  the  plaintiff  was  deprived  of  his  costs 
by  the  129th  section  of  the  9  &  10  Vict.  c.  93.  The  above  case 
having  been  tried  in  vacation,  the  plaintiff  signed  judgment  on  the 
day  of  the  trial ;  on  which  the  defendant  got  a  summons  to  stay 
proceedings ;  the  court  set  aside  the  judgment,  and  would  not  allow 
the  plaintiff  the  costs  of  it  (Betteley  v.  Buck,  13  Jur.  3G8). 

Set-off — Balance  of  accotm/.— -The  following  is  a  very  important 
decision  as  to  the  plaintiff's  right  to  sue  in  the  superior  courts  where 
the  defendant  has  a  set-off,  and  there  has  been  no  settlement  of 
accounts.  The  plaintiff  in  an  action  in  a  superior  court  proved  a 
debt  due  to  him  from  the  defendant  of  more  than  £20.  The  latter, 
by  his  set-off,  pleaded  and  proved,  reduced  the  plaintiff's  claim  to  a 
Bum  (for  which  the  jury  returned  their  verdict)  less  than  £20.  Held, 
that  the  defendant  was  not  entitled  to  enter  a  suggestion  to  deprive 
the  plaintiff  of  his  costs,  under  9  &  10  Vict.  c.  95  (Woodhams  v. 
Newman,  13  Jur.  456).  Per  Wilde.  CJ. :  "  What  was  the  amount 
of  the  plaintiff's  demand  ?  Clearly  above  £20.  The  county  court, 
therefore,  must  have  adjudicated  upon  and  established  a  claim  for  a 
Bum  exceeding  £20.  Then  it  must  have  turned  to  the  defendant's 
case  to  see  how  that  claim  was  to  be  reduced,  and  in  like  manner 
have  decided  upon  a  case  involving  a  separate  claim  beyond  £20 ; 
thus  in  reality  deciding  two  actions,  in  each  of  which  the  amount  in 
dispute  exceeded  the  sum  to  which  its  jurisdiction  extended.  How, 
then,  was  the  plaintiff  to  proceed  in  levying  his  plaint?  It  is 
extremely  difficult  to  see ;  for  suppose  he  had  levied  his  plaint  for 
£20,  he  must  have  abandoned  the  excess ;  and,  if  the  defendant 
pleaded  a  set-off,  it  would  have  been  a  good  answer.  If  he  had 
entered  a  plaint  for  the  full  amount  of  his  claim,  it  would  have  shown 
on  the  face  of  it  that  the  court  had  no  jurisdiction.  He  is  in  the 
difficulty  of  not  knowing  whether  the  defendant  will  rely  on  his  set- 
off or  not ;  he  cannot  prevent  it  by  giving  credit,  for  in  very  many 
caaes  a  plaintiff  has  no  means  of  ascertaining  the  precise  amount  or 
nature  of  the  defendant's  claim.  I  do  not  see  in  such  a  case  as  the 
present,  where  the  plaintiff  claims  a  large  sum,  which  is  liable  to  be 
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redaced  hj  a  set-off.  how  he  is  to  levy  a  plaint  in  the  connty  coart* 
I  think,  therefore,  that  the  case  is  neither  within  the  express  words 
or  the  meaning  of  the  act.  It  never  could  have  intended  that  these 
new  courts  should  discuss  claims  of  such  unlimited  amount." 

Attorneys'  fees,  SfC, — ^The  effect  of  the  decision  in  exp.  Clipperton 
IS  that  an  attorney  cannot  recover,  even  from  his  client,  more  than 
the  fee  of  lOs.  or  15s.  prescribed  by  the  County  Courts  Act,  for  all 
the  work  done,  however  extensive,  in  relation  to  a  suit  in  the  county 
court  (13  Law  Times,  271). 

Set-off, — It  has  been  decided  that  a  prohibition  may  issue  where  a 
plaintiff  is  suing  for  a  sum,  after  deducting  a  set-off,  less  than  £20, 
l>ut  which  viithout  that  sum  would  be  more  than  £20  (Beswicky, 
Copper,  13  Law  Times,  258). 

Suggestion  to  deprive  of  costs — London  court — Cause  of  qction  in 
two  places. ^^Vfhen  an  affidavit,  ma3e  for  the  purpose  of  obtaining  a 
rule  to  enter  a  suggestion  on  the  roll  to  deprive  the  plaintiff  of  costs, 
does  not  say  that  the  whole  debt  arose  within  the  jurisdiction  of  the 
City  of  London,  but  that  part  arose  in  one  part  of  the  city  and  an- 
other part  in  another,  it  is  sufficient  for  the  suggestion  (Orgill  y» 
Stinson,  13  Law  Times,  260). 

Costs — Judgment  by  default. — ^The  important  point  before  alluded 
to  (p.  47)  as  being  doubtful,  namely,  whether  a  plaintiff  could  be 
deprived  of  costs  where  the  defendant  has  suffered  judgment  by 
default  in  the  superior  court  has  lately  been  decided  in  the  negative, 
though  not  without  a  difference  of  opinion.     Three  of  the  judges  of 
the  Common  Pleas — ^Wilde,  C.  J.,  JJ.  Coltman  and  Williams-— 
lield  that,  where  the  defendant  suffers  judgment  by  default,  he  is  not 
entitled  to  enter  a  suggestion  to  deprive  the  plaintiff  of  costs,  under 
the  9  &  10  Vict  c.  95,  s.    129,  though  upon  a  writ  of  inquiry  the 
jury  have  assessed  the  damages  at  only  40s.     Mr.  J.  Cresswell  dis- 
sented from  this  view  (Reed  v.  Shrubsole,  13  Jur.  497).     C.  J. 
Wilde,  after  referring  to  the  early  part  of  s.  1 29,  which  provides 
that  if  a  verdict  be  found  for  the  plaintiff  for  a  less  sum  than  £20,  if 
founded  on  contract,  or  less  than  £5  if  founded  on  tort,  the  plaintiff 
"shall  have  judgment  to  recover  such  sum  only,  and  no  costs,"  said  : 
"  The  section  then  proceeds,  '  and  if  a  verdict  shall  not  be  found  for 
the   plaintiff,  the  defendant  shall  be  entitled  to  his  'costs,  as  be- 
tween attorney  and  client.'     Now,  this  part  of  the  clause  cannot 
apply  where  there  has  been  a  judgment  by  default,  where  the  verdict 
must  be  found  for  the  plaintiff.     It  has  passed  the  stage  of  the  ver- 
dict, and  judgment  of  the  court  has  been  had,  although,  it  is  true, 
only  interlocutory ;  and  when  I  consider  the  concluding  words  of 
the  clause,  '  unless  in  eitherfease  the  judge  who  shall  try  the  cause 
shall  certify,  on  the  back  of  the  record,  that  the  action  was  fit  to  be 
brought  in  such  superior  court,'  I  have  still  greater  difficulty  in  say- 
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iog  that  the  absence  of  a  verdict  upon  a  trial  is  to  subject  the  plain- 
tiff to  double  coBts,  for  the  plaintiff  does  not  fail  in  his  action,  but  it 
is  so  well  founded  that  he  has  judgment  by  confession.  This  is  a 
strong  argument  to  show  that  the  case  contemplated  by  the  act  was 
where  the  cause  proceeds  to  trial,  and  where  the  verdict  becomes 
necessary  to  warrant  the  judgment.  There  are  many  cases  where 
the  court  assess  damages  without  the  intervention  of  a  jury  ;  and  it 
is  to  be  contended  that,  in  all  these  cases,  the  plaintiff  is  not  only 
not  to  have  costs,  but  is  to  be  liable  to  pay  them  to  the  defendant. 
I  can  see  in  such  cases  many  which  may  embrace  the  most  important 
matters,  as  well  as  those  which  are  frivolous.  It  appears  to  me, 
looking  at  the  whole  of  the  clause,  that  the  Legislature  had  not  in 
contemplation 'the  case  of  judgments  by  default,  and  that  conse- 
quenUy  the  plaintiff  is  entitled  to  his  costs  in  this  action." 


NOTES  OF  RECENT  LEADING  CASES 
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BANKERS. — Duty  of  in  paying  customers'  cheques — Authority  U 
apply  funds  in  hand-^lKeymer  v.  Laurie,  13  Jur.  426].  This  case, 
though  involving  no  great  principle,  is  one  of  some  practical  import- 
ance as  to  the  respective  positions  of  bankers  and  customers.  The 
action  was  in  a  case  against  defendants  for  not  honoring  plaintiff's 
cheque  for  £7  lis.  It  appeared  in  evidence  that  on  the  20th  of 
March  the  balance  in  plaintiff's  favour  was  £21  4s.  On  that  day  an 
acceptance  of  plaintiff,  made  payable  by  him  at  defendant's,  for  £42 
was  presented  and  paid.  The  cheque  for  £7  lis.  (for  not  honoring 
which  the  action  was  brought)  was  presented  a  week  afterwards.  On 
the  20tb,  after  the  acceptance  had  been  paid,  a  clerk  of  defendant's 
called  on  the  plaintiff  to  know  what  should  be  done  about  that 
acceptance,  not  stating  that  it  had  been  paid;  the  plaintiff  di- 
rected that  it  should  not  be  paid;  the  clerk  endeavoured  to  get 
the  money  back,  marking  the  acceptance  as  paid  and  cancelled 
by  mistake,  but  did  not  succeed ;  and  defendants  on  the  24th  of 
March  honored  a  check  drawn  by  plaintiff  for  £13  13s.  The  court 
lield  that  the  defendants  had  authority  to  apply  the  funds  of  the 
plaintiff  in  their  hands  towards  payment  of  the  acceptance ;  and  that 
what  took  place  afterwards  did  not  alter  or  destroy  the  authority 
(Keymer  v.  Laurie,  13  Jur.  426.)  Per  Patteson  J, :  "  The  plaintiff, 
by  making  the  acceptance  payable  at  the  defendants',  clearly  author- 
ised them  to  pay  it,  and,  if  the  balance  in  his  favour  had  been  £42 
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fio  tlie  20th  of  Marck,  tliey  wo«]d  have  been  bound  to  pty  it,  mdcn 
the  plaintiC  before  it  was  presented,  had  countermanded  that 
authoritf .  They  were  not,  indeed,  bound  to  pay  it  under  the  exist* 
log  drcumstanoes,  because  they  had  not  sufficient  funds ;  but  they 
were  fully  authorised  to  apply  what  funds  of  the  pjaintiff  they  had. 
towards  the  payment.  WheUier  they  could  recover  from  the  plaintiff 
the  additional  sum  which  they  had  advanced  to  make  up  the  £42*- 
which  was  necessary  to  be  advanced,  since  the  holders  would  probably 
not  have  taken  part  only,  nor  is  it  customary  to  offer  a  part  pay- 
ment— ^it  is  not  necessary  for  us  to  determine.  That  qaeetion  might 
depend  on  the  course  of  their  dealings,  and  other  circumstanoes 
which  are  not  before  us." 

BILL  OF  EXCHANGE. — Indorsement  per  procuraiion — Agent's 
emthoritf — [Alexander  y,  McKenzie,  13  Jur.  346]. — An  indorsement 
"per  procuration"  imports  that  the  indorser  acts  under  a  special 
authority,  and  a  person  who  takes  a  bill  so  indorsed  does  it  at  his 
own  risk.  He  is  bound  to  satisfy  himself  as  to  the  extent  of  that 
authority  (Aleaumder  v.  McKenne,  PnbUc  Officer,  SfC,  13  Jur.  346). 
Per  CoJtman,  J. :  "  If  a  firm  or  company  carrying  on  business  aUow 
a  derk  or  manager  to  indorse  bills  in  his  own  name  on  behalf  of  the 
oompany,  and  to  pass  them  into  circulation  without  any  notice  to  the 
pnblic  that  his  authority  is  limited,  the  pubUc  is  not  called  upon  to 
inquire  into  the  extent  of  the  authority,  for  it  purports  to  be  general, 
and  by  the  acts  of  the  manager  the  company  are  bound.  But  that 
is  not  what  has  been  done  here.  The  bill  was  indorsed  "  per  procu- 
ntion,"  which  amounts  to  a  special  intimation  to  the  public  that  the 
indorsement  was  not  the  act  of  the  bank,  but  the  act  of  a  person 
profeeaiog  to  have  their  special  authority,  and  the  person  who  takes 
the  bill  must  be  considered  as  taking  it  on  the  faith  of  that  representa* 
tion.  He  is  aware  of  the  capacity  in  which  the  indorser  acts  who 
stjies  himself  a  procurator,  and  must  make  such  inquiries  as  are 
necessary  for  his  own  safety.  This  doctrine  was  laid  down  in  the 
case  of  Attwood  v.  Mannings  (7  Barn,  and  Cr.  278),  and  by  Parke, 
J.,  in  Witbiogton  v.  Herring  (5  Biog.  458),  and  I  assent  to  that 
doctrine.     This  rule,  therefore,  must  be  discharged." 

BILL  OF  EXCHANGE. — Proof  by  indorsee  of  consideration  for 
bill  where  fraud,  8fC. — [Delany  v.  Newland,  1  Ir.  Jur.  238],— -It  is 
laid  down  in  Selwyn's  Nisi  Prius  (p.  408,  11th  edit.)  that  where  a 
note  has  been  given  under  such  circumstances  that  the  payee  cannot 
recover  on  it,  the  indorsee  must  prove  that  he  became  bo  for  a  valu- 
able consideration,  and  this  though  no  notice  be  given  to  him  to  pro* 
dtaoe  snch  evidence.  In  Heath  v.  Sansom  (2  Barn,  and  Adol.  29) 
it  was  held  that  where  the  note  or  acceptance  has  been  obtained  by 
/elany,  fraud,  or  duress,  proof  of  valuable  consideration  on  the  part  of 
the  indorsee  is  requisite.     In  Mills  y.  Barber  (1  Mees.  and  W. 
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435  ;  S.  C.  5  Dowl.  77),  Lord  Abinger  Bays :  "  If  a  man  comes  into 
court  without  any  BaspicioD  of  fraud,  but  only  as  the  holder  of  an 
accommodation  bill,  it  may  fairly  be  presumed  that  he  is  a  holder  for 
value.     The  proof  of  its  being  an  accommodation  bill  is  no  evidence 
of  want  of  consideration  in  the  holder ;  *  *  unless,  therefore,  the 
bill  be  connected  with  Bome  fraud,  and  a  suspicion  of  fraud  be  raised 
from  its  being  shown  that  something  has  been  done  with  it  of  an 
illegal  nature,  or  that  it  has  been  clandestinely  taken  away,  or  baa 
been  lost  or  stolen,  in  which  cases  the  owner  must  show  that  he  gave 
value  for  it,  the  onus  probandi  was  cast  upon  the  defendant."    How- 
ever, in  one  case  in  Ireland  (Howard  v.  Shaw,  9  Ir.  L.  Rep.  335) 
the  judge  held  that,  even  supposing  evidence  to  be  given  of  frand  in 
inducing  the  defendant  to  make  the  note,  yet  the  onus  of  proving 
consideration  was  not  thereby  thrown  on  the  plaintiff,  the  indonee, 
unless  the  evidence  affected  him  with  notice  of  or  participation  in  the 
fraud,  or  it  was  shown  that  he  took  the  note  after  it  became  doe,  or 
without  any  consideration.     This  case  and  its  doctrine  was  mnch 
considered  in  a  more  recent  Irish  case,  and  the  role  of  the  Gogliah 
courts  adopted.     In  the  case  alluded  to,  which  was  an  action  by  an 
indorsee  against  the  acceptor  of  a  bill,  the  defendant  gave  evidence 
that  the  bill  was  fraudulently  filled  for  a  larger  sum  than  had  been 
agreed  upon  between  the  drawer  and  a  person  who  was  no  party  to 
the   bill,   but  to  whom  the  drawer  had  sent  the  stamp,  signed  in 
blank  ;   it  was  held  that  such  evidence  was  sufficient  to  throw  upon 
the  plaintiff  the  burthen  of  proving  considerati^on  {Deltmy  v.  NeW" 
land,  1  Ir.  Jur.  238).     C.  B.  Pigot,  after  referrng  to  several  cases, 
among    which   are   Smith  v.   Martin  (9  Mees.  and  Wels.  304); 
Whitaker  v.  Edmonds  (1  Adol.  and  £1.  638)  ;  Arbouin  v.  Anderson 
(1  Q.  B.  Rep.  498);  Shearm  v.   Bumard  (2  Per.  and  Dav.  565)  ; 
and  also  the  judgments  in  Isaac  v.  Farrer  (4  Dowl.  750 ;  S.  C.  I 
Tyrwh.  and  G.  281 )»  said  :  "  Before  I  refer  to  other  cases  on  this 
subject,  it  is  necessary  to  observe  that  in  Howard  v.  Shaw  it  was  not 
necessary  to  decide  this  question  ;  the  question  there  turned  npon 
the  absence  of  consideration.     In  Bramah  v.  Roberts  (1  Scott,  350; 
S.  C.  1  Bing.  N.  C.  469)  it  was  held,  that  when  the  defendant  set 
up  by  his  plea  a  case  of  fraud,  a  replication  stating  that  the  plaintiff 
was  an  indorsee  for  value,  without  notice  of  the  fraud,  was  a  good 
answer  to  the  plea;  and  Smith  v.  Martin  is  to  the  same  effect.  There 
the  Lord  Chief  Baron  Abinger  refused,  at  the  trial,  to  call  upon  the 
plaintiff  to  begin  by  proving  fraud,  as  the  affirmative  of  that  all^pa- 
tion  lay  upon  the  defendant,   who  raised  the  question  by  his  plea. 
Both  those  cases  turned  upon  their  respective  pleadings,  and  Cd* 
munds  v.  Groves  (2  Mees.  and   Wels.  642 ;  S.  C.  5  DowL  P.  G. 
775)  is  to  the  same  effect  as  Smith  v.  Martin.     In  Bingham  T« 
Stanley  (1   Gale  and  Dav.  237 ;  S.  C.  2  Q.  B.  117)  the  Govt  oC 
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Qaeen's  Bench  expressly  differed  with  the  opinion  of  the  Court  of 
£xeheqaer  in  Edmonds  v.  Groves,  applying  the  old  principles  to  the 
new  law  of  pleading,  holding  that  an  admission  on  the  record  of 
fraud  would  throw  the  onus  of  proving  consideration  upon  the  plain- 
tiff, the  Court  of  Exchequer  holding  such  admission  to  be  sufficient 
for  that  purpose.  This  question  was  not  raised  in  Bramah  v. 
Roberts.  The  rule  established  by  a  long  line  of  decisions,  that  if  the 
note  were  proved  to  have  been  obtained  by  fraud  or  affected  by  ille- 
gality, would  cast  upon  the  plaintiff  the  burthen  of  showing  he  was  a 
bond  fide  indorsee  for  value,  was  again  determined  in  the  case  of 
Bailey  v.  Bidwell  (13  Mees.  and  Wels.  73),  which  case  was  not 
brought  under  the  consideration  of  the  Court  of  Queen's  Bench  in 
Howard  V.  Shaw.  In  the  former  case  the  illeg^ity  was  proved,  and 
the  court  was  called  upon'  to  say  that  the  plaintiff  should  have  proved 
that  he  had  given  full  consideration,  the  question  directly  and 
pointedly  arose.  Parke,  B.,  in  his  judgment,  says,  '  It  certainly  has 
been,  since  the  later  cases,  the  universal  understanding  that  if  the 
note  were  proved  to  have  been  obtained  or  affected  by  illegality, 
that  afforded  a  presumption  that  the  person  who  had  been  gailty  of 
the  illegality  would  dispose  of  it,  and  would  place  it  in  the  hands  of 
another  person  to  sue  upon  it,  and  that  such  proof  casts  upon  the 
plaintiff  the  burthen  of  showing  that  he  was  a  bond  fide  indorsee  for 
value.'  On  these  authorities  we  must  hold  that  the  evidence  in  this 
case  was  sufficient  to  cast  this  onus  upon  the  plaintiff,  and  therefore 
he  should  have  proved  consideration." 

INSURANCE. — Life  policy — Proposal  and  declaration— FraudU' 
lent  eonceahnent  or  untrue  allegation — Materiality  of  answer  not  a 
question  for  jury — [^Bennett  v.  Anderson,  1  Ir.  Jur.  245]. — This  case 
as  to  the  effect  of  a  proposal  and  declaration  on  an  insurance  of  a 
life,  and  as  to  fraudulent  concealment  and  untrue  allegations  therein 
deserves  attention,  as  carrying  out  the  rule  hinted  at  in  the  case  ot 
Geach  v.  Ingall  (14  Mees.  and  W.  95 ;  S.  C.  9  Jur.  691),  and  more 
distinctly  enanciated  in  Scanlan  v.  Sceals  (6  Ir.  L.  Rep.  367).  In 
the  case  we  refer  to,  which  was  a  decision  of  the  Queen's  Bench  in 
Ireland,  the  action  was  one  of  assumpsit  on  three  several  policies  of 
assurance  on  life ;  each  of  them  contained  a  provision  declaring 
that  it  should  be  void  "  if  anything  stated  by  the  assured,  either  in 
the  declaration  or  attestation  therein  before  mentioned  to  have  been 
made  by  him,  should  not  be  true."  The  proposal  for  insurance  con- 
tained the  following  p«cticular : — "  Has  the  party's  life  been  accepted 
or  refused  at  any  other  office,  and,  if  accepted,  was  it  at  the  usual 
premium,  or  with  what  addition  ?"  The  answer  returned  by  the 
assured  was,  "  Asylum  and  National  Office,  at  the  usual  premium." 
The  following  agreement  appeared  at  the  foot  of  the  proposal,  and 
was  ttgned  by  the  assured : — "  I  hereby  agree  that  the  propotel 
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mentioned  in  the  above  policy  ahall  form  the  hasis  of  the  contract 
between  the  assured  and  the  company ;  and  if  there  be  any  franda- 
lent  concealment  or  nntrae  all^^tion  contained  therein,  all  money 
which  shall  have  been  paid  on  account  of  this  insurance  shall  become 
forfeited,  and  the  policy  void."  The  defendant  proved  at  the  trial 
that  the  assured  had  proposed  the  same  party's  life  for  insurance  at 
two  other  offices  previous  to  effecting  the  insurance  with  the  defend- 
ant's company,  and  that  his  proposal  was  rejected.  The  judge,  in 
summing  up,  stated  to  the  jury  that  it  was  for  them  to  say  whether 
there  had  been  a  concealment  by  the  assured  of  any  circumstance 
which  it  was  material  for  the  company  to  know.  Held,  that  this  was 
a  misdirection,  for  that  the  assured  had  contracted  with  the  defend- 
ant's company  that  the  several  matters  contained  in  the  proposal 
should  be  answered  truly,  and,  consequently,  that  the  question,  whe- 
ther an  answer  given  was  more  or  less  material,  was  not  open  to 
him  (Bennett  v.  Anderson,  suprd), 

LIMITATIONS,  STATUTE  OF— 3  &  4  Will.  4,  c.  27,  s.  14 
"•^Acknowledgment  ^^InaolvenV 8  schedule — \UohBon  and  others   v. 
Bums,  I  Irish  Jur.  227].— By  sect.  14,  of  3  &  4  WiU.  4,  c.  27,  an 
acknowledgment  of  the  title  of  a  person  entitled  to  any  land  or  rent, 
given  by  the  person  in  possession  or  in  receipt  of  the  profits  of  such 
land,  or  in  receipt  of  such  rent,  is  equivalent  to  the  possession  or 
receipt  of  or  by  the  person  to  whom  the  acknowledgment  is  giveii» 
for  the  purpose  of  preventing  the  statute  of  limitations  from  barring 
his  rights.     In  a  recent  Irish  case,  the  question  was  raised  whether 
a  statement  by  an  insolvent  in  his  schedule,  amounted  to  an  admission. 
The  points  actually  decided  were  that  a  statement  in  the  achedole 
of  an  insolvent  dd)tor,  in  the  year  1828,  that  she  had  been  "  de- 
feated" in  1824,  in  a  former  ejectment  brought  on  the  demises  of 
three  lessors  of  the  plaintiff,  one  only  of  whom  was  a  lessor  in  the 
present  action,  was  no  acknowledgment  of  title  within  the  14th 
section  of  the  3  &  4  Will.  4,  c.  27,  in  any  one  of  the  said  leaaon. 
Also,  that  such  statement  did  not  amount  to  more  than  a  mere 
narrative  of  a  past  transaction,  and  was  not  an  acknowledgment  of 
title  within  the  14th  section.      And,  indeed,  it  was  donbted  whether 
a  statement  by  an  insolvent  in  his  schedule  is,  under  any  circiim* 
stances,    a    sufficient    acknowledgment   within   the    14th    section 
(Hobson  and  others  v.  Burns,.  1  Irish  Jurist,  227).     C.  J.  Blaok- 
bnme,  in  delivering  judgment  said :  "  Two  objections  have  been 
taken  to  the  position,  that  these  statements  comply  with  the  leqaire- 
ments  of  the  statute.     The  first  was,  that  there  was  no  ackoowle^- 
ment   of  the  title  of  any  one  in  particular.     There  are  here  four 
lessors   of  the  plaintiff,   and  the  name  of  the  party   who  now 
seeks  to  avail  himself    of   the  acknowledgment  was  not  sped- 
fifid  in  the  schedule.     In  lact,  the  only  party  at  present  beigie 
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the  eomrt  who  wii  ao  named  was  the  leeeor  Hobton.  It  is 
qmte  ambSgnooa  of  vA«fe  title  this  was  an  acknowledgment.  In  my 
opinion  it  is  qnite  impostible  to  hold  it  to  bean  admiaaion  of  the  title 
of  amy  person.  The  other  objection  is  more  rabatantial  in  its  nalnre 
— -namelf ,  that  there  is  no  recognition  of  any  existing  title.  That 
objection  appears  to  me  a  perfectly  valid  one*  The  recognition 
which  the  statnte  contemplates  is  such  as  when  once  made  by  a 
party  in  possession,  shall  actnally  and  virtually  vest  in  the  person  to 
whom  it  is  made  a  present  title.  The  constraction  of  the  40th 
seetion  confirms  this  view  of  tbe  14th  section,  both  having  precisely 
the  same  object — ^namely,  the  recognition  of  a  present  right  of  poe« 
session.  Could  it  be  for  a  moment  held  that  a  present  recognition 
of  a  right  of  entry,  no  matter  how  remote,  could  confer  a  title  to 
recover  ?  In  other  words,  how  could  an  acknowledgment  in  1828  of 
a  title  in  1824  operate  as  an  admission  of  a  present  right  ?  Accord- 
ing to  the  argument  of  the  plaintiff,  such  a  recognition  might  refer 
to  a  period  fifty  years  back,  and  nevertheless  create  a  title  coatem- 
poraneoos  with  the  making  of  the  statement.  What  is  set  forth 
here  amounts  to  nothing  more  than  that  in  lb24  the  party  held  the 
premises  under  a  certain  lease  which  had  been  evicted  by  title  para- 
monnt ;  and  this,  as  has  been  observed,  is  merely  a  narrative  of  the 
faetu,  and  by  no  means  such  a  recognition  of  title  as  is  required  by 
the  statute." 

LIMITATIONS,  STATUTE  OF— 21  Jae.  1,  c.  16— Party 
difing  abroad — Executors — [Toumsend  v.  Deacon,  13  Jur.  366]. — 
A  party,  whether  Engtishman  or  foreigner,  to  whom  a  cause  of 
action  accrues  while  abroad,  has  always  the  right  of  action  in  him 
while  he  continues  abroad,  and  if  he  dies  abroad  his  executors  may 
sue  for  it,  although  more  than  six  years  have  elapsed  from  its 
accming.  Sed  qH€tre,  whether,  under  such  circumstances,  the  eze- 
cotors  are  not  bound  to  sne  within  six  years  alter  his  death  (Town* 
sendv.  Deacon,  13  Jur.  366).  Per  Pollock,  C.  B. :  "  Here  is  a  man 
abroad  with  a  right  of  action  ;  it  is  conceded  on  all  hands  that  if  he 
returned  be  might  sue  at  any  time  within  six  years  after  his  return  ; 
but  it  is  contended  that,  if  he  dies  abroad,  or  even  while  returning  for 
the  express  purpose  of  bringing  an  action,  his  executors,  to  whom, 
80  far  as  they  are  concerned,  a  right  to  sne  has  resulted  within  six 
years,  are  to  lose  all.  There  is  nothing  in  the  statute  to  warrant  so 
absurd  a  consequence.  Then  it  is  said  that  certain  cases  have  pro- 
duced the  doctrine  that  under  such  circumstances  the  executor  must 
sue  within  a  year,  or  some  other  reasonable  time,  after  the  cause 
of  action  has  accrued  to  him ;  but  I  find  nothing  whatever 
infthe  statnte  about  reasonable  time,  or  about  a  year.  The 
courts  have  indeed  held,  under  the  4th  section,  that  where  pro* 
per  prooess  has  been  issued  by  the  executor,  and  the  statute  runs 
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oat  before  judgment,  the  equity  of  the  statute  will  apply  so  as  to 
enable  him  to  take  up  the  action,  but  there  is  nothing  of  the  kind 
here.  We  have  likewise  an  express  authority  on  this  question  in  the 
case  of  Strithorst  y.  Graeme  (3  Wils.  145),  of  which  there  is  also  a 
note  in  2  W.  Black.  723.  There  it  is  said, '  If  a  plaintiff  is  a 
foreigner,  and  doth  not  come  to  England  in  fifty  years,  he  still  hath 
six  years  after  his  coming  to  England  to  bring  his  action ;  and  if  he 
never  comes  to  England  himself,  he  has  always  a  right  of  action  while 
he  lives  abroad,  and  so  have  his  executors  or  administrators  aft^  Jus 
death.'  That  applies  as  much  to  an  Englishipan  who  goes  abroad 
before  the  cause  of  action  accrues,  as  ta-fr-foreigner  who  is  always 
abroad.  Now,  executors  represent  the  person  of  a  testator ;  what- 
ever rights  he  had  they  take  as  representing  him  ;  and  as,  if  the  tes« 
tator  had  returned  he  might  have  brought  this  action,  I  think  his 
executor  may  do  so  likewise.  It  is  not  necessary  to  discuss  whether 
the  executor  could  bring  the  action  after  the  six  years  had  expired ; 
it  will  be  sufficient  time  to  decide  that  point  when  it  arises." 

RESTRAINT  OF  TRADE.— Contract  in  restraint  of  trade  — 
Agreement  of  hiring  and  service, — ^We  have  before  {ante,  p.  29 — 36) 
fully  considered  the  subject  of  contracts  in  restraint  of  trade*  and 
now,  therefore,  need  only  call  attention  to  the  following  case  : — A. 
contracted  to  serve  B.  and  bis  partner  or  partners  for  the  time  being. 
for  seven  years,  in  his  business  of  a  glass  and  alkali  manu&ctnrer,  and 
at  all  times   during  the  term  to  do  his  best  endeavours  and  use  his 
utmost  care  and  diligence  in  the  works  ;  and,  further,  that  he  would 
not  at  any  time  during  the  term  neglect  or  absent  himself  from  the 
said  service  without  the  consent  in  writing  of  B.  or  his  partner  or 
partners  for  the  time  being,  or  either  or  such  of  them  as  should  carry 
on  the  business ;  nor  would  work  for  or  serve  any  other  person  or 
persons  without  such  consent ;  in-  consideration  of  which  service  B. 
agreed  to  pay  A.  24s.  per  week  for  a  certain  amount  of  work,  and  to 
find  him  some  other  description  of  work,  provided  he  should  not 
require  that  quantity  of  the  specified  work,  so  that  A.'s  wages  should 
not  be  less  than  24s.  per  week,  except  when  a  furnace  should  be  out, 
when  A.  agreed  to' work  for  21s.  per  week  ;  and  it  was  agreed,  that 
if  A.  should  be  sick,  or  otherwise  incapacitated  from  performing  the 
service,  or  in  case  of  misconduct,  or  if  B.,  or  his  partner  or  partners 
for  the  time  being,  or  either  or  such  of  them  as  should  carry  on  the 
trade,  should  discontinue  the  trade  during  the  term,  in  either  of  ench 
cases  B.  or  his  partners  should  be  at  liberty  to  retain  or  employ  any 
other  person  in  the  room  or  stead  of  A.,  without  being  obliged  to 
pay  him  any  wages  or  satisfaction  :  Held,  that  this  agreement 
not  void  for  want  of  mutuality,  or  as  being  in  unreasonable 
of  trade.     Hartley  v.  Cummings,  5  Com.  Bench  Rep.  247. 

SURETIES.*— Ctftt^ri^n/ioii—Ofltf  surety  receiving  indemmtf^  ♦Cw- 
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[Dime  T.  Whaliey,  2  Ezch.  Rep.  199].— In  Smith's  Leadiog  Gates 
(vol.  1,  p.  71)  it  is  said :  "  On  the  tame  ground  at  the  liability  of 
a  principal  to  reimbnrte  his  surety  depends  the  right  of  one  surety  or 
joint  contractor,  who  has  been  obliged  to  satisfy  the  whole  demand 
to  recover  a  proportionable  contribution  from  his  fellow  surety  or 
contractor.  He  is  a  person  who  has  been  compelled  to  satisfy  a 
demand,  parcel  of  which  his  fellow  was  com'pellable  to  satisfy ; 
though,  indeed,  if  one  have  become  surety  at  the  instance  of  the 
other,  particularly  if  that  other  have  received  from  the  principal  a 
weporoie  indemnity  for  himself,  it  will  be  different"  (see  Turner  v. 
])avie8,  2  Espon.  478).  The  Court  of  Exchequer  has  held,  in  a  late 
case,  where  one  of  the  co-sureties  of  a  bond  received  from  his  prin- 
cipal a  promissory  note  to  the  amount  of  that  instrument,  that  it  was 
a  question  for  the  jury  to  eay  quo  animo  the  note  was  given,  and 
whether  it  was  given  in  pursuance  of  an  arrangement  that  the  de* 
fendant  ahould  be  thereby  discharged,  or  merely  by  way  of  collateral 
security,  in  which  latter  case  the  defendant  would  be  liable  for  con- 
tribution on  payment  of  the  bond  by  his  co-surety  {J)<m€  v.  WkaU 
ley,  1  Excheq.  Rep.  199). 

XQUITT. 

NOTICE. — Constructive  notice  to  purchaser  for  valuable  consider  a  Z 
tion — Notice  of  a  tenancy  and  the  interests  of  the  tenant — Noiice  of  a 
substituted  agreement  {Penny  v.  Watts,  1 3  Jur.  459] . — The  doctrine  o 
notice  in  equity  is  now  pretty  well  established,  and  the  chief  difficulty 
about  it  generally  arises  in  applying  it  to  lh6  circumstances  of  each 
case.  The  above  case  furnishes  an  instance  of  this  difficulty,  inasmuch 
as  the  Lord  Chancellor  hel4  the  defendant  to  be  affected  with  notice, 
whilat  Vice-Chancellor  Knight  Bruce  held  him  not  to  be  affected 
with  notice.  The  principle  was  not  disputed,  but  its  application  was. 
We  may  just  state  that  the  general  rule  is.  that  what  is  sufficient  to 
put  a  party  upon  an  inquiry  is  good  notice — that  is,  where  a  man 
has  sufficient  information  to  lead  him  to  a  fact,  he  shall  be  deemed 
cognisant  of  it  (Com.  Dig.  tit.  "  Chancery,"  4  C;  Smith  v.  J^w, 
I  Atk.  489).  And  with  reference  to  the  case  we  are  about  to  men- 
tion, it  may  be  stated  that  it  has  been  decided  that,  where  an  in- 
tended purchaser  has  notice  of  a  tenancy,  he  is  affected  by  whatever 
interests  the  tenant  may  in  fact  have,  though  very  different  from 
what  might  have  been  expected  (16  Ves.  249;  17  Id.  433;  I 
MeriT.  282).  In  the  case  of  Penny  v.  Watts,  the  defendant,  a 
purchaser  for  valuable  consideration  (marriage),  insisting  upon  bis 
title  as  such  without  notice  of  plaintiff's  title,  admitted  that  he  had 
notice  that  E.,  plaintiff's  late  wife,  had  released  R.,  defendant's  wife, 
by  whom  he  acquired  the  estates,  from  a  legacy,  and  that  in  lieu 
thereof  R.  had  devised  to  her  B.  Hall,  part  of  the  estate,  E.  having 
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died  before  the  marriage  of  defendant  with  R. ;  Held,  thai  be  bad 
constructive  notice  of  a  second  agreement  made,  aabsequentiy  to  the 
admitted  agreement,  on  the  marriage  of  B.  with  plaintiff,  whereby  E« 
released  R.  from  the  legacy,  and,  in  consideration  thereof,  R.  agreed 
to  convey  or  devise  her  real  estates  to  £.  and  plaintiff  in  fee,  to 
commence  from  her  death,  plaintiff  being  also  in  the  occupation  of 
B.  Hall  at  tbe  time  of  defendant's  marriage  with  R.     Quare — ^is  the 
mle  as  to  the  constructive  notice  to  a  purchaser  of  the  rights  of  an 
occupying  tenant  confined  to  matters  relating  merely  to  his  tenancy* 
or  does  it  extend  to  all  interest  which  the  tenant  may  claim  in  the 
premises  in  his  possesuon  ?     Quaere — what  effect  has  the  circum- 
stance that,  at  the  time  of  the  purchase,  the  occupying  teuaot  did 
not^know  of  his  right  upon  the  above  rule  as  to  constructive  notice  ? 
{Penny   v.    fVatts,  Id  Jur.   459).     Per  Lord  Chancellor:    "The 
defendant  admits  that  previous  to  the  marriage  he  had  uotice  that  £. 
had  given  up  her  legacy,  and  that,  in  lieu  thereof,  Rebecca  Watts 
devised  to  her  the  estate  of  Broadwood  Hall,     Now,  these  two  facts 
coming  to  the  knowledge  of  the  defendant,  one  party  giving  up  a 
valuable  pecuniary  consideration,  and  the  other  in  lieu  thereof  de- 
vising a  certain  estate,  I  think  it  is  not  carrying  the  doctrine  of  the 
court  further  than  it  has  often  been  carried,  to  say  that,  knowing 
these  facts,  you  were  bound  to  inquire  how  those  facts  took  place^ 
and  that,  as  you  knew  that  the  one  party  gave  up  the  legacy,  and 
that  in  lieu  thereof  the  other  party  had  devised  the  estate,  you  can- 
not afterwards,  if  the  fact  be  proved,  say  that  you  had  not  that  sort 
of  knowledge  which  would  affect  you  with  constructive  notice  of  that 
which,  if  the  facts  be  proved  to  exist,  would  show  that  the  plaintiff 
had  an  equitable  title  by  contract  to  have  tbe  estate  so  devised. 
Now,  there  is  a  case  of  Taylor  v.  Baker  (5  Price,  306),  which  cer- 
^tainly  embraces  tbe  whole  of  that  proposition.     In  that  case,  A. 
made  an  equitable  mortgage  to  B.,  and,  on  giving  a  second  security 
to  C,  told  him  that  he  had  given  a  judgment  or  warrant  of  attorney* 
not  an  actual  security ;  not  a  mortgage,  but  a  judgment  or  warrant 
of  attorney  for  money  borrowed ;  and  it  was  held  that,  having  such 
information,  he  was  bound  to  pursue  the  inquiry  further ,  and,  if  he 
had,  it  then  would  have  turned  out,  as  the  fact  was  that  there  was 
an  actual  security  given  on  the  land,  that  that  was  a  notice  de  facto, 
leading  the  party  to  further  investigation,  and,  being  in  that  position, 
he  cannot  set  up  the  fact  of  his  being  purchaser  without  notice.     If» 
therefore,  the  facts  are  as  stated  by  the  plaintiff,  I  cannot  think  thla 
is  a  case  in  which  the  defendant  is  entitled  to  protect  himself  as  a 
purchaser  for  a  valuable  consideration  without  notice." 

POWER. — Aiding  defective  execution — Charity. — In  the  case  of 
copyholds  devised  to  charitable  uses,  the  want  of  a  surrender  waa 
prior  to  the  9  Geo.  2,  c.  36,  relieved  against,  and  this,  it  is  said*  not 
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hf  tbe  ^scretioD  of  die  coart,  but  hf  iht  itroBg  and  general  woide 
of  the  itstate  of  dmritable  uses,  4  Elis.  c.  4  (eee  1  Fonbl.  Equity, 
B.  I,  cb.  1,  B.  7,  B.  ar;  Att.*Geii.  t.  Bordett,  2  Vera.  756).  Now, 
it  k  a  nde  that  wherever  eoorts  of  equity  sapply  any  defect  in  the 
surrender  of  a  copyhold  estate,  they  will  interfere  in  tbe  cases  of 
defective  ezecutioos  of  powera,  and  conseqnt ntiy  the  defective  exe^ 
cation  of  a  power  would  be  aided  in  fevoor  of  a  charity.  There  was 
till  lately  only  one  case  to  this  effect,  and  that  a  very  old  and  imper« 
feet  one,  namely,  Piggot  v.  Penrice  (Prec.  Chanc.  471,  n.).  It  has 
very  recently,  however,  been  decided  by  Vice- Chancellor  Wigram,  in 
aoeordance  with  the  case  just  cited,  that  the  defective  execution  of 
a  power  will  be  aided  in  favour  of  a  charity  {Inmea  v.  Sayer,  13  Jar. 
402).  The  Vice* Chancellor  said,  as  to  aiding  the  defective  ezeeiu 
tion  of  tbe  power :  "  Upon  examination  of  the  cases,  it  appeared 
that  there  was  one  express  decision  at  least  (Piggot  v.  Penrice)  in 
fevour  of  what  was  asked  by  the  charities ;  and  that  there  were  dicta 
of  learned  judges  in  other  cases  concurring  with  that  decision.  The 
question,  therefon,  was,  whether  he  (the  Viee-Chancellor)  ought,  by 
a  decision  of  his,  to  shake  that  which,  ever  since  the  stat.  43  Elix. 
c.  4  (if  not  before),  had  been  considered  the  settled  law  upon  the 
pomt.  It  could  not  be  denied  that  there  was  the  highest  authority 
for  the  proposition  that  the  surrender  of  copyholds  would  be  suppUed 
in  favour  of  a  charity ;  and  it  bad  been  laid  down  by  an  eminent 
judge  that  the  execution  of  a  power  and  a  surrender  of  a  copyhold 
go  hand  in  hand  precisely  on  the  same  ground  (Chapman  v.  Gibson, 
3  Bro.  C.  C.  219).  Wherever  the  court  would  supply  tbe  surrender 
of  a  copyhold,  the  conclusion  followed  that,  in  an  analogous  case,  it 
would  aid  tbe  defective  execution  of  a  power,  which,  by  analogy,  was 
a  strong'  authority  for  the  proposition  contended  for  on  behalf  of  the 
charities.  So,  in  the  case  of  a  gift  or  appointment  by  a  tenant  in 
tail  without  recovery  or  fine,  it  bad  been  decided  that  tbe  transaction 
would  be  supported  in  favour  of  a  charity,  though  not  for  a  wife, 
ehiJd,  or  creditor ;  tbe  court,  in  that  case,  for  some  reason  or  other, 
carrying  the  rule  further  in  favour  of  a  charity  than  for  a  creditor. 
Another  ground  for  holding  that  the  charities  were  entitled,  not- 
vrithstandiug'  the  defect  in  the  execution  of  the  power,  was,  that  the 
proposition  contended  for  on  their  behalf  was  referred  to  as  a  settled 
principle  of  law  by  text  writers  of  the  highest  authority  and  experi- 
ence. The  opinion  of  text  writere,  though  not  to  be  consider^  as 
conclusive,  was  of  great  weight,  supported  as  it  was  in  this  case  by 
previous  dicta  and  decisions.  The  last  argument  for  the  charities 
was  grounded  upon  the  prindple  by  which  the  court  had  been 
g:iiided  in  the  decisions  and  dicta  previously  referred  to.  The  prin- 
ciple upon  which  the  court  had  acted  was  this :  that  if  a  party, 
having  power  by  his  own  act  to  give  property,  clearly  showed  an 
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intentioQ  ia  wkil^  t»  giv«  it,  theie,  although  the  writing  jiy  voMim 
of  some  informality,  was  ineffectaal  for  the  purpose  inteoded,  yet» 
inasmach  as  the  party  might,  hy  a  formal  instmmeat,  haTe  carried 
his  object  into  effect,  aiid  inasmach  as  he  had  shown  an  intention  so 
to  do.  the  court  would,  in  favour  of  a  charity,  decree  in  aid  of  the 
intention.  There  was  jrery  high  authority  for  saying  that  this  was 
the  law  independently  of  the  statute  of  Elizabeth,  and  it  certainly  haa 
been  so  since  the  statute." 

CONYSTANCINO. 

ASSIGNMENT  OF  CHATTELS.— iMolveni'-Amgnment  or 
hiUofsale  not  enforceable — [Parrott  v.  Congreve,  13  Jur.  398]« — 
This  case,  if  eventually  sustained,  will  have  a  most  unexpected 
efieet  in  rendering  bills  of  sale  less  valuable  as  securities,  inasmuch 
as  the  insolvency  of  the  party  giving  such  an  instrument  will  have 
the  effect  of  superseding  its  efficacy  as  an  assignment  or  bill  of  sale, 
if  it  have  not  been  previously  enforced  by  actual  sale.  By  sect.  21 
of  7  &  8  Vict.  c.  96,  it  is  enacted  that  in  all  cases  where  any  peti- 
tioner for  protection  from  process,  whose  estate  shall  have  beea 
vested  in  an  assignee  or  assignees,  shall  have  executed  any  warrant 
of  attorney,  or  given  any  cognovit  or  bUl  qfeale,  whether  for  a  vala- 
able  consideration  or  otherwise,  no  person  shall,  after  the  filing  of 
the  petition'of  such  petitioner,  avail  himself  of  any  execution  issued 
upon  any  judgment  on  such  warrant  or  cognovit,  either  by  seizure 
and  sale  of  the  property  of  such  petitioner,  or  by  sale  of  such  pro- 
perty theretofore  seised,  or  avail  hmeelfofsuch  bill  of  sale;  but  that 
any  person  to  whom  any  sum  of  money  shall  be  due  in  respect  oi  any 
anch  warrant  or  cognovit,  or  of  such  bill  o/eale,  shall  and  may  be  a 
creditor  for  the  same.  In  the  case  we  have  referred  to  peraonal 
property  was  assigned  by  a  debtor  as  a  security,  with  power  to  take 
possession  and  seU.  More  than  a  year  afterwards  the  creditor  took 
possession.  A  month  after  that  the  debtor  filed  his  petition  for  pro- 
tection under  the  Insolvent  Act.  The  creditor  was  restrained  at  the 
■nit  of  the  assignee  under  the  insolvency  from  proceeding  to  a  aale 
(Parrott  v.  Congreve,  13  Jur.  398).  TbeVice-Chancellor  of  England, 
after  referring  to  sect.  19  of  the  act,  and  to  the  language  of  seet.  21, 
said :  "  Sect.  21  does  not  deal  with  the  validity  of  the  contract  oc  the 
bill  of  sale  ;  but,  leaving  the  validity  of  the  bill  of  sale  unaffected, 
declares  that,  where  a  petition  has  been  presented,  and  by  the  act 
the  estate  and  effects  have  been  vested,  no  person  shall  avail  himself 
of  the  bill  of  sale,  but  the  party  shall  come  in  under  the  insdveney. 
It  appears  to  me,  therefore,  that  the.  bill  of  sale  %b  not  touched*  and 
remains  as  it  was ;  and  if  anything  is  hoped  to  be  derived  by  the 
delivery,  why  the  delivery  is  void  [meaning  under  s,  19*  which  we 
conceive  does  not  apply]  -,  but«  if  the  bill  of  sale  i8.good»  the  party 
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eannot  ktwSI  binuelf  of  it  now,  and*  if  he  aeeks  the  benefit  of  it,  it 
must  be  under  the  insoWency." 

ASSIGNMENT  OF  CHATTELS.— ilef  of  bmikn^iey — Good 
agmMt  switefuent  creditor m — [^Oswald  r.  J%omp»on,  2  Exch.  Rep. 
215] . — ^This  case  decides  that  a  deed  for  the  transfer  of  a  trader's 
property  is  not  Toid  as  against  fatnre  creditors,  althoogh  the  ezeca* 
tioQ  of  it  be  an  act  of  bankruptcy  under  the  3rd  section  of  the  S 
Geo.  4,  c.  16,  which  provides  that  if  any  trader  shall  make  any 
fiaodolent  grant  or  conveyance  of  any  of  his  lands,  tenements,  goodw, 
or  ckaUeU.  or  make  any  fraudulent  gift,  delivery,  or  transfer,  of  any 
of  his  goods  or  chattels,  every  such  trader  doing,  &c.,  any  of  those 
acts,  deeds,  or  matters,  with  intent  to  defraud  or  delav  hi»  creditors, 
aball  be  deemed  to  have  thereby  committed  an  act  of  bankruptcy 
(Oswald  V.  Thompson,  «i^d). 


MISCELLANEA. 


0*jRrtrt»'#  wirtt  of  error-^Contmiwsion  of  jwdges'-^Cofiy  of  tmUct^ 
moMi  amd  Utt  of  wUmmhs^^  Treason  im  Ireland — AUocutus, — ^The 
judgment  of  the  Irish  court  has  been  affirmed  in  the  House  of 
Lords.  There  were  four  objections  raised  on  behalf  of  the  prisoner, 
I  •  To  the  caption  of  the  indictment,  which  recited  a  commission  to 
three  judges,  by  name,  empowering  them,  "  with  others,"  to  try  the 
prisoners ;  only  the  three  judges  named,  in  ftict,  did  try  them,  and 
It  was  urged  that  they  had  not  authority  for  this  purpose,  especially 
in  the  absence  of  a  quorum  clsute ;  but  the  House  of  Lords  decided 
three  judges  had  such  authority ;  that  the  direction  to  them  by  name 
was  sufficiently  certain,  and  was  not  rendered  uncertain  by  the  part 
which  followed  as  to  others  being  joined  with  them.  Tlie  second 
error  astigned, [and  the  most  important  in  the  opinion  of  the  counsel, 
for  the  prisoner,  was  that  he  bad  not  been  furnished  with  a  copy  of 
the  indictment  and  a  list  of  witnesses  ten  days  before  the  trials 
according  to  the  statute  57  Geo.  3,  c.  6.  This  objection,  which  was 
raised  with  so  much  practical  success  in  Frost's  case  (2  Mood.  C.  C. 
140,  9  C.  and  P.  129),  was  now  held  untenable,  as  the  statute  does 
not  apply  to  treason  committed  in  Ireland.  A  question  naturally 
arises  connected  with  this  part  of  the  case,  whether,  if  such  a  privi- 
lege be  required  by  persons  accused  of  treason  in  England,  it  should 
net  be  extended  by  statute  to  those  who  are  accused  of  a  similar 
offeact  in  Ireland.  The  view  entertained  by  the  House  of  Lords 
with  regard  to  this  objection  rendered  it  unnecessary  for  them  to 
decide  whether  it  should  have  been  raised  by  plea  or  by  motion  to 
tlie  court.     In  Frost's  case  it  was  decided  that  it  was  too  late  to 
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take  tbe  objection  after  plea  pleaded,  and  that,  if  fakea  in  due  tiotie,  ka 
only  effect  would  be  a  postponement  of  the  trial,  in  order  to  give 
time  for  a  proper  delivery  of  the  list  and  copy.  The  third  error 
aaaigned  was,  that  to  levy  war  against  the  Queen  in  Irdaod  was  not 
to  do  80  witliin  "  this  realm,^'  according  to  the  staL  25  Edw.  3  (oq 
which  it  was  contended  the  sixth  count  was  founded) ;  bat  that 
statute  was  held  to  have  been  extended  to  Ireland  by  Pojming's  Act. 
Fourthly,  it  was  urged  that  the  "  allocuius*'  was  defective,  as  the 
prisoner  was  asked  what  he  had  to  say  why  "  judgment"  should  not 
be  passed  upon  him,  whereas  it  was  contended  that  he  should  have 
been  asked  why  "judgment  of  death"  should  not  be  paaeed  upoa 
him  ;  but  this  was  held  to  be  sufficient,  as  by  "  judgment"  was  in- 
tended the  sentence  allotted  by  law  to  the  offence. 

Costs  of  sheriff's  interpleader  in  England  and  in  Ireland. — ^The  nm- 
form  practice  of  the  English  courts  has  in  all  cases  been  to  refuse  the 
sheriff  the  costs  of  obtaining  the  interpleader  rule,  under  the  I  &  2 
Will.  4,  c.  58,  Eng.  In  Bryant  v.  Ikey  (1  Dow.  P.  C.  430).  the 
counsel  for  the  sheriff  contended  that  the  class  of  cases  in  which  the 
court  had  been  accustomed  to  refuse  the  sheriff  his  costs  were  those 
in  which  there  appeared  to  be  a  band  fide  execution  on  the  one  side^ 
and  a  bond  fide  claim  upon  the  other ;  that  the  execution  creditor, 
by  his  non-appearance  having  admitted  himself  in  error  and  aban- 
doned his  rights,  and  having  improperly  forced  the  sheriff  into  court, 
was  entitled  to  his  costs.  But  the  Court  said  that  if  the  sheriff 
were  to  be  allowed  his  costs  in  cases  where  either  the  claimant  or 
execution  creditor  failed  to  appear,  both  would  appear  to  save  the 
expense  of  those  costs ;  that  the  judges  had  therefore  thought  it 
better  to  draw  one  strict  line,  and  in  no  case  to  allow  costs  to  the 
aheriff.  This  practice,  though  adopted  in  the  earlier  cases  under  the 
similar  act  for  Ireland  (9  &  10  Vic.  c.  64),  in  Ball  v.  Bruen  (Bl.  D. 
&  O.),  and  in  a  recent  case  in  the  Common  Pleas,  Alexander  ▼. 
Handy  (I  I  Ir.  L.  Rep.  330),  has  not  been  unanimously  approved  of 
in  this  country,  and  has  been  expressly  overruled  by  the  Court  of 
Exchequer  in  the  cases  of  Scully  v.  Figges  (1  Ir.  Jur.  63  Ex.)  ;  Lua- 
combe  v.  Blake  (ibid).  The  ground  upon  which  the  English  courts 
have  founded  their  practice  is,  that  the  act  confers  a  large  benefit 
upon  the  sheriff,  by  relieving  him  from  a  liability  he  would  be  other- 
wise subject  to.  No  question  turns  upon  the  construction  of  these 
acts,  the  allowance  of  costs  being  in  every  case  entirely  in  the  dis- 
cretion of  the  court.  We  think  the  practice  adopted  by  the  Court 
of  Exchequer  in  this  country  is  certainly  more  just  than  that  of  the 
English  courts,  and  is  that  which  is  adopted  in  interpleader  suits  m 
equity.  Pons  v.  Gilham  (Coop.  56),  Aldridge  v.  Meaner  (6  Ver 
417),  in  which  the  plaintiff  is  entitled  to  his  costs  from  the  fund  is 
the  first  instance  ;  and  though  a  sheriff  cannot  proceed  for  relief  ifi  a 
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eovt  of  eqnity  (Kingaley  ▼•  Boltoii.  1  V.  and  B.  8S9),  it  is  not  easy 
to  vndentsnd  oa  wliat  principle  lie  is  to  be  pot  to  eapenie  becanie 
the  Legisktiire  had  lightened  a  liability  iaeorred  in  the  dieeinrge  of 
Mi  doty — the  principle  on  whieh  coorts  of  equity  niTariably  give 
ofdioary  persons  their  costs  appearing  to  be  eqoally  appKeable  to  the 
case  of  sheriffs  (I  Irish  Jur.  235). 

Bxempivom  from  ft/Acv.— The  notorious  ease  of  Salkeld  ▼.  Johnson 
has  been  before  the  Exchequer  (18  Law  JonmM  N.  6.,  Ezch.  89), 
which  court  decided  against  the  claim  for  tithes.  The  ease  tnms 
upon  the  2  &  3  VTilL  4,  c.  100.  ior  "  shortening  the  time  required 
in  claims  of  meias  dedmandi  or  exemption  from  or  diseharge  of 
tfthes.''  The  statute  applies  to  a  modus,  a  composition  real,  and  an 
exemption  from  and  discharge  of  tithes.  It  will  be  necessary  to  bear 
in  mind  the  pxeyioos  law  in  order  to  understand  die  bearing  of  the 
new  enactments.  At  the  time  of  the  statute  passing  a  modus  could 
be  established  by  proof  of  its  constant  and  unvarying  payment  from 
the  time  of  legal  memory ;  a  composition  real  by  proof  of  its  exist- 
ence by  dead  before  1 3  Eliz. ;  but  an  entire  exemption  from  the  pay- 
ment of  tithe  by  Isymen  could  not  be  established  by  the  simple  proof 
of  the  non-payment  of  tithes  for  soy  period,  as  proof  miMt  dso  have 
been  given  of  the  legal  origin  thereof — ^thac  is,  that  the  lands  had 
belonged  to  one  of  the  greater  religious  houses  dissolved  by  Henry 
Ylll.,  and  had  been  hotden  by  such  house  from  time  iramemorial 
discharged  from  payment  of  tithes.  Mere  non*payment  was  no 
ground  of  exemption  for  the  laity,  "  modus  de  nom  decimtmdo  im  Imcis 
Hon  valet ;"  and.  therefore,  their  defence  to  a  suit  for  tithes  consisted 
of  two  parts — ^first,  title ;  secondly,  time — ^and  the  course  in  practice 
was,  first,  to  prove  that  the  lands  were  abbey-lands  at  the  period  of 
tbe  dissolution  of  monasteries ;  and,  secondly,  that  from  tisM  imme- 
itiorial  they  had  been  exempt  from  tithe.  This  latter  branch  of  the 
case  was  proved  primd  fade  by  evidence  of  modem  user  or  enjoy- 
ment of  the  bnds  without  payment  of  tithe ;  but  the  presumption 
arising  therefrom,  or  from  proof  extending  budk  for  centuries,  might 
be  rebutted  by  production  of  a  terrier,  survey,  vafaation,  or  other 
document  of  more  ancient  date,  showing  that  tithe  had  onee  been 
paid  for  such  lands.  Such  was  the  state  of  the  law  when  2  &  3 
Will.  4,  e.  100,  was  passed.     13  Jur.  pt.  2,  pp.  161,  IS9. 

Marriage  with  deceased  wife's  sister. — We  before  aHoded  to  the 
Report  of  the  Commissioners  as  to  marriages  with  deceased  wife's 
sister  (pp.  102,  108),  and  we  may  now  state  that  a  bill  is  now  before 
Pinliament  to  carry  out  the  views  of  the  commissioners.  A  writer 
In  the  Jurist  (v.  13,  pt.  2,  p.  155)  says  :  •*  The  bill  provides  thai  all 
marriages  heretofore  contracted  within  the  degrees  above  mentioned 
shall  be  valid  to  all  intents  and  purposes ;  and,  after  the  passing  of 
the  act,  an  Protestant  Dissenters  who  bold  that  soeh  marriages  are 
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not  prohibited  by  Sariptare»  Catholict  who  shall  have  obtained  aa 
eccleaiastical  dispcDaatioB*  and  Jews,  who,  accordiag  to  the  evidence 
of  the  Chief  Rabbi  (vide  Rep.  of  Com.  152),  nut  only  hold  that  audi 
marriages  are  not  prohibited,  but  are  distinctly  understood  to  be  per* 
mitted  by  the  Leritical  code,  will  be  able  to  contract  such  marriages. 
The  commissioners,  in  the  report  to  her  Majesty,  on  which  the 
present  bill  is  founded,  state  their  opinion  strongly  that  the  stat. 
5  &  6  Will.  4,  c.  54,  has  failed  in  its  object,  and  urge  very  strong 
moral  reasons  against  the  policy  of  the  prohibition.  And  they  addr 
'  The  doubts  which  exist  as  to  the  validity  pf  these  marriages  whea 
celebrated  abroad,  under  a  variety  of  circumstances,  add  another  evil 
consequence  to  those  which  we  have  enumerated*'  In  nearly  all  the 
continental  states  of  Europe,  Protestant  as  well  as  Roman  Catholio« 
these  marriages  are,  by  dispensation  or  otherwise,  permitted ;  and 
they  are  lawful  and  valid  in  the  United  States  of  America  (vtiCr 
Story's  Cooflict  of  Laws,  c.  5,  s.  115)  ;  and  it  seems  obvioasly  to  be 
desirable  to  remove  the  statutory  prohibitions  which  are  found  to 
create  such  confusion  and  evil,  and  to  leave  each  case  as  a  matter  of 
ecclesiastical  discipline  to  each  church  and  religious  community,  to  be 
dealt  with  according  to.  their,  interpretation  of  the  Scripture,  or  the 
canons  of  the  Christian  Church." 

Voluntary  ogreemeMi  far  meriioriout  consideration  not  erforced  in 
equity — Ellis  v.  Nimmo. — We  mentioned  (p.  137)  that  Sir  Edward 
Sugden  had  himself  given  up  the  doctrine  of  Ellis  v.  Nimmo  in  de« 
ference  to  the  prevailing  opinion  of  the  profession,  which  was  and  ii 
that  a^  voluntary  agreement  or  settlement  in  favour  of  a  child  or 
after  marriage  will  not  be  enforced.  However,  a  writer  in  the 
has  undertaken  to  show  that  the  doctrioe  of  Ellis  v.  Nimmo  is  cor« 
rect,  and  is  even  supported  by  previous  authorities.  As  the  point  is 
one  of  some  importance  and  interest,  we  here  give  an  extract  or  two 
from  this  article  :-^"  The  question  whether  a  meritorious  considera- 
tion is  sufficient  to  support  an  imperfect  gift  or  an  assignment  of  aa 
expectancy  appears  to  be  the  subject  of  conflicting  decision.  The 
question  came  before  Sir  E.  Sugden,  L.  C,  in  Ellis  v.  Nimmo  (L. 
and  G«  333),  and  that  learned  judge  held  that  an  agreement  by  a 
father,  entered  into  after  his  daughter's  marriage,  to  make  a  provision 
for  her,  would  be  carried  into  effect  in  equity.  In  his  judgment  he 
refers  to  several  cases  in  which  the  court  had  intimated  that  a  con- 
tract entered  into  upon  a  meritorious  consideration,  meaning  thereby 
a  contract  in  favour  of  a  wife  or  child,  would  be  enforced  (Colman  v. 
Sarrel,  1  Ves.  Jun.  5Q;  Pulvertoft  v,  Pulvertoft,  18  Vcs.  84). 
Singularly  enough,  the  case  of  Wright  v.  Wright  (1  Ves,  sen.  409), 
in  which  the  point  had  arisen  of  an  assignment  of  a  possibility  being 
enforced  in  equity,  was  not  referred  to  in  Ellis  v.  Nimmo ;  neither 
was  it  noticed  in  UoUoway  v,  Headington  (8  Sim.  324),  which  will 
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be  presently  referred  to."     The  ease  of  Wright  r.  Wright  was  an 
asatgiineiit  of  a  poeMbility  hj  a  father  to  his  yoangest  sod  in  codsi* 
deration  of  nataral  love.     The  Lord  Chancellor  said  that  that  consi- 
deration  iras  not  for  some  purposes  (as  agarast  ereditors)  so  strong 
mB  money,  *'  hot  as  against  any  claiming  ToloAtaHly  from  the  father, 
as  exeeator,  administrator,  or  heir  at  law,  it  i»  a  consideration,  and 
only  made  so  in  a  seeond  degree,  where  the  qnestion  is  with  a 
creditor  who  is  a  parchaser,"  and,  as  might  have  been  added,  or 
where  the  question  is  with  a  parchaser  for  valuable  consideration, 
thoogfa  not  a  creditor.     It  is  to  be  obsenred  that  in  this  case  the 
ywinger  son  was  not  applying  to  equity,  but  the  e/ldest  son  was  seek- 
ing to  enforoe  his  claim  by  paying  the  sum  which  was  to  convert 
the  possibOity  into  an  estate.     However,   the   writer  continues: 
'^DiUon  V.  Coppin  (4  My.  and  Cr.  645),  which  it  was  contended,  in 
Whitby  T.  Mangles  (10  CI.  and  Fin.  SI  5).    overrules   Ellis  r. 
Nimmo,  was  a  case  of  a  totally  diflRerent  kind,  having,  as  it  seems  to 
vs,  noditng  to  do  vrith  the  doctrine  of  Ellis  v.  Nimmo.     Dillon  t. 
Coppin  was  the  case  of  a  deed  poll  by  a  father  in  favour  of  hie 
daughter,  profening  to  assign  certain  property;   viz..  East  India 
Stoek,  which  was  incapable  of  passing  by  aitlgnSMnt.     It  was  kept 
by  the  father  during  his  life  in  his  own  possessieu;  and  the  daughter 
never  knew  of  its  existence.    This  case  was  expressly  decided  on  the 
smthorily  of  Antrobus  t.  Smith  (12  Yes.  39);  and  it  is  impossible 
not  to  see  Umt  a  principal  ingredient  in  the  decision  was  the  reten- 
tiDD  of  the  deed  by  the  father.    The  Lord  ChanceUor  expressly  dis- 
tinguished the  case  from  one  of  contract.     "  Here,"  he  said.  "  is  no 
contract,  but  a  deed  poll,  professing  to  assign  prcfperty  incapable  of 
passiog  by  such  assignment."     The  case  of  HeUoway  v*  Heading* 
ton  (8  Sim.  324)  does  not  overrule,  or  afeet  to  overrule,  the  case  of 
Eiifs  T.  Nimmo.     In  that  case  the  settlement  made  after  marriage 
by  hnsband  and  wife  was  in  favour  of  the  wife  for  life,  remainder 
to  the  husband  for  life,  remainder  to  the  children  of  the  wife  living 
at  her  death,  to  be  begotten  by  her  then  present  or  any  future  hus- 
band.    As  regarded  the  wife's  interest,  therefore — and  the  bill  was 
by  her  to  have  the  trusts  carried  into  execution — the  settlement  was 
pvrely  volnhtary,  the  love  and  afiection  for  a  wife  clearly  not  consti- 
tuting even  a  meritorious  consideration.     The  children  of  the  wife  by 
any  other  marriage  were  also  clearly  mere  volunteers,  being  strangers 
m  Mood  to  the  husband,  the  real  settlor,  and  the  only  parties  on 
whose  behalf  a  meritorious  consideration  could  be  set  up  were  the 
children,  who  were  contingently  interested  only,  and  who,  whether 
they  could  or  not  have  sued,  did  not  sue.     Framed,  therefore,  as  the 
smt  was,  the  bill  could  only  be  dismissed.     What  the  court  said  was, 
that  Ellis  V.  Nimmo  was  not  binding,  because  the  grounds  on  which 
Sir  £.  Sngden  had  decided  it  were  disapproved  by  his  successor. 
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although  the  decree  was  affirmed;  and  then  the  Vice-ChanoeUat 
goes  on  to  oay  that  Elite  ▼•  Nioamo  was  wholly  unlike  the  case  hefora 
him,  and  to  point  ont  in  what  the  two  cases  differed ;  so  that  tht 
authority  of  Ellis  v.  Nimmo,  whatever  it  may  be,  is  not  touched  by 
the  decision  in  HoUoway  ▼.  Headiogton.  If,  then,  EUlts  ▼.  Nimoio 
IB  not  ovenruled  by  either  Dillon  v*  Coppin,  HoUoway  v.  Headington, 
or  Meek  ▼.  Kettlewell,  there  is  still  reason  to  consider  it  as  by  no 
means  clear,  having  regard  to  the  case  of  Wright  v.  Wright  above 
cited,  that  a  contract  to  assign  a  possibility,  or  any  other  contract 
resting  in  fieri,  will  not  be  executed  in  equity  in  favour  of  a  child,  or 
perhaps  a  brother  or  sister." 

Restraint  upon  alienaiion — Proviso  against  alienation  construed  as  a 
Jtmt/a/ton.— Although  a  condition  not  to  alien  attached  to  an  estate 
k  void,  the  same  end  may  be  attained  by  a  limitation  over  on  the 
event  of  alienation ;    and  the  legality  of  this  limitation  is  so  tho- 
roughly established,  that  courts  of  equity  will  construe  a  proviao 
against  alienation,  with  a  gift  over  on  that  event  as  equivalent  to  e 
Imitation  to  one  until  he  alien,  and  in  that  case  a  limitation  over 
(Dommett  v.  Bedford,  6  Term  Rep.  684;  Shee  v.  Hale,  13  Yes* 
404;  Wilkinson  v.  Wilkinson,  3  Swanst.  615 ;  Yarndd  v.  Moor* 
house,  1  R.  and  M.  364  ;  Lewes  v.  Lewes,  6  Sim.  304 ;  Brandon  t. 
Aston,  2  You.  and  Coll.  C.  0.  24 ;  Kearsley  v.  Woodcock,  3  Hare, 
185)  ;  and  this  cmistruction  is  made  whether  the  proviso  in  this 
form  be  contained  in  a  will  or  settlement  (Lord  v.  Bonn,  2  You.  and 
Coll.  C.  C.  98).     To  take  one  of  the  preceding  cases  as  an  illastra- 
tion  of  this  latitude  of  construction :  In  Wilkinson  v.  Wilkinson  (jM 
tup,)  the  limitatioif  was  by  will  of  freehold  and  leasehold  estatea  to 
trustees  and  their  heirs,  &o.,  upon  trust,  subject  to  certain  annuitiea, 
for  T.  H.  W.  for  life,  with  remainder  over,  and  the  will  contained  a 
proviso  that  the  estate  so  given  was  upon  the  ezprese  eondiiion  that, 
in  case  T.  H.  W.  should  assign,  dispose  of,  or  otherwise  charge  hia 
life  estate,  so  as  not  to  be  entitled  to  the  profit,  receipt,  use,  and  en* 
joyment  thereof,  then  and  thenceforth  that  estate  should  devolve 
upon  the  person  next  entitled  thereto,  as  mentioned  in  the  wiD. 
T.  H.  W*  became  bankrupt,  and  the  limitation  over,  it  was  deiaded* 
took  effect  upon  his  bankruptcy.     Sir  Thomas  Plumer,  in  giving 
judgment,   is  reported  to  say,  '*  With  respect  to  the  valuiity  of  a 
proviso,  it  is  clear  that  a  testator  may  thus  modify  the  estate  lit 
gives ;  for  though,  in  a  case  which  has  been  mentioned  (Brandon  v. 
Robinson,  18  Ves.  429),  it  is  stated,  as  the  opinion  of  a  very 
judge,  that  if  an  estate  is  given  for  life,  the  incidents  to  a  life 
cannot  be  taken  away ;  and  though  it  is  better,  therefore,  when 
a  limitation  ia  intended,  to  give  the  estate  untU  bankruptcy  orali 
tion,  and  not  first  to  give  it  for  life,  and  then  to  prohibit  the  attempt 
to  alien,  yet  this  ie  answered  by  considering  that,  k  a  will«  any 
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dition  or  modifieatioQ  mmj  be  annesed  wfakh  doc»ii6t  offend  egeiMt 
my  role  of  law ;  and  it  is  iaoMterial  by  what  form  of  worda  tii» 
infeentum  ia  execpted»  whether  by  a  deTiae  until  the  deriaee  ahatt 
have  chaiged  or  ineambered  it,  or  by  proviao  with  a  limitatioi 
upon  sach  an  event.  Each  mode  ia  equally  valid,  and  of  the 
eftet"  (18  Jar.  pt.  2,  p.  206). 


COVENANTS  IN  CONVEYANCES  TO  USES. 


Though  the  atatote  of  naea  exaeatn  the  poaacvion  to  the 
o&er  worda,  tranafera  the  aeiain  of  the  grantee  to  naea  to  the 
ftie  m$e^  whereby  the  cattei  far  tue  beconca  aeiaed  of  the  legal  estain 
—yet  the  fact  that  the  grantee  to  naea  takca  some  eatate  at  the 
common  law  ia  atill  taken  notiee  of  by  the  nilea  of  the  common  laur 
for  some  very  important  pnrpoaea.  The  aeiain  to  the  grantee  toaaa» 
ia  eonaideied  aa  di^Ssrent  from  tint  taken  by  the  eetM  qw  uae ;  and 
this  ia  especially  important  in  the  case  of  covenaata  in  deeds  having 
fimitatioai  of  oaea  with  reference  to  their  running  or  not  with  the 
land. 

To  ]^ace  thia  important  anbjeet  in  a  clear  light,  aereral  difTeraiift 
eoMB  or  propositiona  will  be  pot  by  way  of  exemplifying  the 
eocea.  It  is  to  be  soppoaed  in  each  eaae  that  the  covenant  is 
as  would  run  with  the  land  in  an  ordinary  common  law  deed.  It 
mnst  be  borne  in  mind  tiiat  the  releaaee  to  naea  is  considered  to  harte 
a  common  law  title^  which  enablea  him  to  be  made  a  depositary  of  • 
eovenant»  and  the  cet fat  fiw  tear  is  considered  to  be  the  assignee  oi 
thia  covenant,  and  that,  therefore,  where  a  covenant  ronnin^ 
with  the  land  is  so  entered  into  with  the  releasee  to  uses,  the 
emhn  que  we  may  have  the  benefit  of  it.  In  other  worde^  tiie 
general  mie  is,  that  the  cesim  qme  use  n  considered  to  be  the 
assignee  of  the  land,  and  that,  tiiough  he  takes  nnder  the  statote 
ef  uses  the  whole  title  of  the  grantee  to  nsea,  he  is  the  assignee  ef 
that  grantee,  and  comes  within  the  bemffii  «f  a  covenant  running  with 
tiie^uuL  (As  to  the  ktriAem  of  the  covenant,  see  cases  or  propoa»» 
tioDS,  Nos.  7  and  17.) 

The  following  are  the  propositionB,  it  being  supposed  that  in  eaeb 
we  are  speaking  of  a  common  law  conveyance  passing  a  common  laaa 
aeiein,  easoept  where  otherwise  expressed* 

1st.  Conveyance  to  A.  and  his  hens  to  the  nae  of  B*  and  hia 
li^rB ;  wUh  whom  should  the  coveBaata  by  the  g;rantar  be  entered 
into  ?  The  coivenanta  may  be  entered  into  either  with  A.  or  with  Bk» 
aa  thay  will  ma  with  the  laad  ia  either  eaae ;  ior*  as  to 
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with  A.  and  his  heirs*  B.  will  take  the  full  beneBt  of  them  under  the 
statate  of  uses,  and  no  will  his  heirs  and  assigns.  If  the  coyenants 
are  -with  B.,  then  the  succeeding  owners  of  the  land  will  take  the 
benefit,  because  thej  take  the  very  estate  (2  Sugd.  Vend,  and 
Patch.  460>, 

2ndly.  Conveyance  to  A.  and  his  heirs  to  the  use  of  B.  for  life, 
remainder  to  the  use  of  C.  in  fee.  If  the  covenants  are  with  B.,the 
benefit  of  them  will  not  pass  to  C.»  nor  to  his  representatives  or 
assigns  ;  if  with  C,  the  benefit  will  not  pass  to  B.  nor  to  his 
assigns.  The  reason  is,  because  there  is  no  privity  between  B. 
and  C,  as  each  of  them  takes  a  different  estate  under  the  use. 

3rdly.  Conveyance  to  A.  and  his  heirs  to  the  use  of  B.  for  life, 
remainder  to  the  use  of  C.  in  fee.  This  is  the  same  case  as  the 
preceding,  but  let  us  suppose  that  the  covenants  are  made  with  A. 
and  his  heirs.  In  this  case  the  benefit  of  the  covenant  will  paas  to 
B.  for  his  life,  and  to  C.  according  to  hie  remainder  in  fee  expectant 
on  B.'s  death*  The  principle  is  the  same  as  in  the  1st  case,  where, 
the  covenant  being  with  A«,  B.  would  have  the  benefit  of  it. 

4thly.  Conveyance  to  A.  and  his  heirs,  to  such  uses  as  B.  shall 
appoint,  and,  in  default  of  and  until  appointment,  to  the  use  of  B. 
in  fee.  If  the  covenants  are  made  with  B.,  and  he  executes  his 
power  of  appointment,  the  benefit  of  the  covenants  will  not  pass  to 
the  appointees,  nor  to  their  heirs  or  other  subsequent  common  law 
appointees,  nor  to  any  subsequent  owner  of  the  land.  This  depends 
upon  the  principle  that,  when  B.  makes  his  appointment,  the  party 
taJcing  by  virtue  of  it  takes,  neither  by  the  common  law  nor  by  the 
statute  of  uses,*the  estate  of  B.,  bat  takes  under  the  uses  which  B. 
bad  the  power  to  direct,  which  uses  take  effect  out  of  A.'s  seisin.  In 
order  that  the  covenants  with  B.  should  enure  to  the  benefit  of  his 
appointee,  it  must  appear  that  he  has  the  same  estate  as  B.  had. 
lliat  estate  the  appointee  cannot  have,  for  the  exercise  of  the  appoint- 
ment passes  no  estate  that  was  in  B.,  and  consequently  the  benefit 
of  the  covenants  cannot  pass  to  such  appointee.  But  suppose  that 
B.  does  not  exercise  his  power,  and,  instead,  grants  and  releases ;  in 
this  case  there  is  a  transmission  of  a  legal  common  law  estate  in  B., 
and  the  purchaser  takes  the  same  estate  which  B.  had  in  default  of 
appointment.  In  this  case,  as  the  ownership  is  derived  under  B.'a 
seisin  in  fee,  the  covenants  will  run  with  the  land  to  B.,  his  grantee, 
represeotatives,  and  assigns.  From  this  case  we  may  see  that,  ac* 
cording  as  the  party  does  or  does  not  appoint,  the  covenants  will  or 
will  not  run  with  the  land.  It  is,  therefore,  improper  to  make  the 
covenants  with  any  one  but  the  grantee  to  uses. 

Stilly.  Let  us  take  the  same  case  as  the  preceding,  only  suppostng 
that  the  covenants  are  entered  into  with  A.  and  his  heirs.  If  B. 
i^points,  the  appointee  takes  a  use  detvnng  its  eflSect  out  of  A.'s 
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woma ;  so,  whether  there  is  an  appointment  by  B.,  or  a  conYeyanoo 
not  creating  any  new  use,  bat  passing  the  existing  estate,  in  each  of 
these  cases  the  porcfaaser  takes  the  use  limited  nnder  A.*s  seisin,  and 
the  appmntee  and  grantee  alike  come  within  the  description  of 
aaeignees  of  A.,  for,  whether  taking  a  statute  use  or  a  legal  estate, 
he  is  an  assignee  nnder  the  legal  title  of  grantee  to  uses. 

In  such  cases  as  the  4th  and  5th  the  covenants  should  be  invari- 
ably entered  into  with  the  grantee  to  uses,  for  though  the  statute  of 
uaes  passes  the  corporal  possession  to  the  cestui  que  ute,  yet  not  so 
hot  that  the  common  law  still  takes  notice  that  the  grantee  to  naou 
had  the  legal  estate. 

6thly.  Conveyance  to  A.  and  his  heirs  to  the  use  of  B.  and  his 
heirs,  and  covenant  hy  B*  This  covenant  runs  with  the  land  against 
the  heirs  of  B.  and  against  his  assignees,  the  assignees  of  his  heirs* 
and  against  all  subsequent  owners  of  the  land* 

7thly.  But  suppose  that  in  the  precedmg  case  the  covenant  were 
by  A.  for  himself  and  his  heirs.  There  is  some  difference  of  opinion 
in  the  profession*  Some  say  that  the  covenant  by  A.  will  be  effectual 
to  bind  B.  and  his  assignees  and  representatives.  Others  say  the 
contrarv,  because  between  the  case  of  a  covenant  with  releasee  to 
uses,  and  by  him  there  is  an  essential  distinction ;  the  benefit  of  a 
covenant  with  him  passes  from  him  to  the  eeeiui  que  use  as  assignee 
by  virtue  of  the  statutable  alteration  ;  but  in  the  case  of  a  covenant 
by  him  there  is  no  estate  abiding  in  him  which  he  could  charge  with 
a  covenant  as  a  burthen,  for  B.  takes  under  the  statute  of  uses  im- 
mediately without  any  lapse  of  time.  There  is  no  express  authority 
upon  the  point,  and  in  practice  it  is  not  usual  for  the  releasee  to  enter 
into  covenants.  It  should  seem  that  the  better  opinion  is  that  the 
covenant  by  A.  would  not  charge  B.  (see  Jarman  and  Bythewood's 
Convey,  by  Sweet,  p.  346,  et  seq,,  3rd  edit.). 

Sthly.  Conveyance  to  A.  and  his  heirs  to  such  uses  as  B.  shall 
a|»point,  and  in  defieralt  of  appointment  to  the  use  of  B.  for  life,  with 
remainder  to  the  use  of  C.  in  fee.  There  is  no  difference  in  principle 
between  this  case  and  that  in  No.  7.  The  covenant  by  A.  would  not 
bind  the  appointees  of  B.,  nor  B.  for  his  life,  nor  C.  in  fee. 

9thly.  Conveyance  to  A.  and  his  heirs  to  such  uses  as  B.  shal . 
appoint,  and  in  default  of  appointment  to  the  use  of  B.  in  fee.  Sup- 
poee  the  covenant  to  he  by  B,  This  will  be  the  same  case  as  No.  4, 
except  that  that  is  with  B.,  whilst  this  is  by  B.  The  same  distinc- 
tion is  to  be  taken  as  there  noticed  as  to  the  effect  of  a  covenant  in 
favour  of  B.,  according  as  it  is  or  not  an  appointment.  If  B.  appoint 
ooder  his  power,  the  parties  who  take  by  virtue  of  that  appointment 
will  not  be  bound  by  B.'s  covenant.  If  B.  make  a  conveyance  by 
^rant,  feoffment,  &c.,  the  grantee,  feoffee,  &c.,  will  be  bound  by  the 
burden  of  that  covenant.    The  reason  of  the  distinction  is  that  where 
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B.  mppmtibi,  the  a^oifttee  taices  an  estate  which  in  no  wne  was^  E/i 
Mate»  for  the  effect  of  tiie  appoiatowat  is  to  |Nisa  over  B.  altegeitor. 
B/s  ooTenaat  eaiuiot  charge  the  afprpointee  more  than  that  of  a  mere 
■CraBger  coald  do.  Where,  indeed,  B.  deads  with  the  estaite  in 
Aiaiilt  of  appointment,  i.  e.,  where  he  convey*  it,  it  is  his  estaite 
which  passes,  and  consequently  his  covenant  charges  that  estate  in  the 
hands  <of  sobseqoent  owners. 

lOthlj.  Appoiotmont  bf  A.  nnder  a  power  to  the  nse  of  B.  and  Ui 
heiti#  and  corenaat  hf  B.  with  A.  This  coreoant  w^  bmd  all  wdth 
seqnent  owners  as  assignees  of  B.,  though  entered  into  with  a  person 
who  had  a  power  merely,  and  who  might  have  no  estate  in  defieudt  of 
Sffidnlnient,  and  who  consequently,  as  regards  B.,  wonld  be  a  mere 
stnmger  after  the  ezecation  of  the  appointment.  B.  wonld  take  as  the 
donee  of  a  use.  He  woald  not  claim  under  A.'s  estate,  bnt  B*  wonld 
nevertheless  take  a  fee  simple,  and  charged  wi^  covenants  mnning 
with  the  land,  though  the  |mrty  with  ^vhom  it  was  made  might  not 
have  any  estate  in  the  land.  It  is  immaterial  in  considering  the 
jqaastion  whether  a  covenant  runs  with  the  land  as  against  represeota* 
lives  and  assignees  whether  the  conveyance  were  made  by  an  ap« 
poiatasent  or  by  a  common  law  conveyance.  It  is  assumed  that  there 
is  some  case  in  which  the  grantee  of  the  land  may  charge  the  land, 
so  that  the  covenant  may  run  against  a  subsequent  owner ;  this  is 
presumed,  for  it  is  not  yet  settled  ;  but  supposing  that  it  is  ultimatdy 
deternMned  that  the  covenant  may  run  with  the  land,  the  effect  of 
the  conveyance  being  by  appointment  will  be  unimportant. 

1 1  •  Appointment  under  power  to  B.  in  fee,  and  covenant  by  the 
appointor  with  B.  The  covenant  will  run  with  the  land  in  favour  of 
B/s  heirs  and  assignees.  The  fact  that  the  party  covenanting  had 
no  estate  in  defanlt  of  appointment,  whidi  he  himself  could  chsaige 
with  his  covenant,  does  not  prevent  the  covenant  running  with  the 
land  as  to  a  purchaser's  assignee.  Suppose  tiiat  the  coveoant  is  that 
a  rent-diarge  shall  be  charged  on  certain  land — say  X.  and  Y.  Then 
A.  appoints  Y.  to  B.  m  fee,  and  A.  covenants  that  X.,  whidi  he 
retains,  shall  ezdnsirely  bear  the  burden  of  the  reat«  charge*  As 
far  as  regards  the  appointee,  the  covenant  runs  with  the  land  ia 
favour  of  B.,  his  heirs  and  assigns.  So  l^e  benefit  of  the  ordinary 
eovenants  for  title  in  an  appi»atmeat  and  release,  if  the  eouTey* 
ance  is  of  the  fee  simple,  and  abt  merely  mider  power,  passea  to 
claimants  subsequent  to  the  appointee. 

It  will  be  noticed  that  in  this  oase  the  party  ezeeutiag  the  power 
k  AStramfer  to  the  eUaie,  as  the  appointment  lakes  effect  mndersaose 
pvevioas  instrament.  The  appotnlee,  of  course,  lakes  under  that 
aiiginal  lastrainint.  The  appointor,  too,  is  a  stranger  to  the  eov^ 
aaatee's  estate,  bal  this  is  immaterid,  -as  it  is  not  necessary  Aat 
HMfffr'shaaM  hen  osMiexMi  of  tite  between  Ihrcavaiwilor  anft  tha 
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oovenaDtae.  The  ocnwnsiit  m  tfy*  ease  nne  wilk  te  lMid»  ft 
should  be  remembered,  howeTer.  that  aene  iPfilen  mainOeb  thii 
there  thoald  be  a  pririty  of  estate,  but  thk  is  ww»g«  Privity  of 
estate  as  to  covenanti  runnings  with  lead  is  qnite  immaterial.  W 
may  observe  that  in  the  case  here  sapposed«  thoagh  the  coveaaat  is 
hf  a  partj  who  oury  be  a  stnmg^  to  tiie  eslale»  yet  be  ia  not  nsosa 
sahly  so.  for  he  may  hare  had  an  estate  limited  to  hies  in  deftmlt  of 
appointment.  See.  on  this  subject,  Ssaith's  Leading  Cases,  note  to 
Spencer's  Case ;  2  Sogd.  Vend,  and  Parch.  463,  lOch  edit ;  9  Bytk 
Convey.  363,  3rd  edit.,  by  Sweet. 

12.  But  suppose  an  appointment  ander  a  power  to  be  to  such«ses 
as  B.  shall  appoint,  and,  in  default  of  appointment,  to  B.  and  his 
heirs,  and  that  the  covenants  by  the  appointor  are  with  B.  and  hte 
heirs.  If  B.  afterwards  makes  an  appointment,  this  covenant  of  tiie 
appointor  in  favour  of  B.  will  not  enure  for  the  benefit  of  the  ap- 
pointee of  B.,  but  if  B.  makes  a  conveyance  by  virtue  of  his  estate  in 
defiBult  of  apoiotment,  the  covenant  will  pass  just  as  in  the  case  tyf 
No.  1 1  (and  see  Nos.  4  and  9).  It  will  be  seen  that  in  this  case  the 
benefit  of  the  covenant  will  pass  or  not  according  as  B.  appointa 
or  not. 

13.  Therefore,  in  such  a  case  as  the  above,  the  appointment  should 
be  varied,  and  made  to  A.  and  his  heirs  to  such  uses  as  B.  shall 
appoint :  in  this  case  the  covenant  might  be  with  A.,  who  takes  the 
legal  fee  simple.  The  use  which  B.  would  have  under  the  power  to 
appoint  would  be  a  mere  trust,  and  there  wonld  not  be  a  divesting 
of  the  common  law  seisin  by  the  use.  However,  it  is  to  be  remarked 
that  the  appointee  would  not  have  the  benefit  of  the  covenant  at 
law,  though  he  would  in  equity.  If  A.  made  a  conveyance,  the 
benefit  of  the  covenants  would  pass. 

When  a  conveyance  is  made  under  a  power,  there  are  only  two 
ways  of  effectually  creating  covenants  which  will  run  with  the  land — 
I.  Either  omit  to  create  any  power  of  appointment  under  the  uses 
which  are  limited ;  thus,  on  a  purchase,  A.»  the  vendor,  entitled 
under  the  ordinary  limitations  of  a  purchase  conveyance,  should  first 
appoint  to  himself  in  fee.  and  then  convey  to  a  purchaser.  Or»  2, 
Tile  appointment  may  he  left  out  altogether,  and  let  the  vendor  con- 
vey by  virtue  of  hie  estate,  i.  e.,  grant  or  release ;  for  in  such  case 
the  grantee  will  not  be  in  by  the  use,  bat  will  take  the  common  law 
seisin^  A  third  way  is  to  make  the  appointment  to  some  one  and 
his  heirs  to  such  uses,  &e.,  in  which  case  the  subsequent  uses  will  be 
mere  trusts. 

Where  there  is  a  conveyance  under  a  power  there  cannot  be  a  power 
created  by  the  deed  so  as  to  pass  the  covenants,  if  that  party  exe- 
cntea  the  power,  for  the  appointee  wiU  take  under  the  original  power. 
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The  appointmeDt  should  be  left  out,  and  the  party  make  a  conrey- 
ance  in  respect  of  his  estate. 

14.  Appointment  under  power  and  covenant  hy  appointor.  The 
burthen  of  the  coyenants  runs  with  the  land  ii  the  appointor 
afterwards  conveys  the  land  which  he  retains  by  appointment,  because 
the  appointee  from  him  will  take  not  his  estate,  but  the  estate  created 
to  serve  uses  under  which  his  power  arose.  If  he  do  not  execute 
the  power,  but  conveys  under  the  limitation  in  default  of  appoint- 
ment, the  grantee  and  all  owners  of  the  estate  will  be  bound  by  the 
covenant  The  question  arises  thus :  covenant  for  charge  of  a  rent- 
charge  upon  one  of  two  parts  of  an  estate.  In  order  that  the  covenant 
may  run  with  the  land,  the  appointee  must  make  an  appointment  to  his 
own  use  in  fee  to  get  rid  of  the  appointment,  so  that  he  may  have  aa 
estate  which  cannot  be  disturbed. 

Suppose  A.  possesses  two  estates  (which  he  acquired  under  one 
instrument),  called  X.  and  Y.,  limited  to  the  usual  uses  to  bar  dower, 
and  that  he  sells  one  (Y.)»  and  does  not  give  up  the  title  deeds,  but 
covenants  to  produce  the  titl^  deeds.  In  this  case.  A*  having  a 
power,  the  covenant  may  not  be  effectual,  for,  if  he  appoints  X.,  the 
exercise  of  the  power  divests  his  estate  without  passing  a  seiun  from 
him,  which  indeed  passes  from  the  party  who  created  the  power. 
The  covenant  is  not,  therefore,  binding  on  the  appointee,  las  he  does 
not  take  his  appointor's  estate. 

15.  Conveyance  by  A.  (seised  of  X.  and  Y.)  to  Z.  to  such  uses  as 
B.  shall  appoint,  and  in  default  of  appointment  to  B.  in  fee.  Sap- 
posing  the  covenant  of  A.  to  be  with  B.,  it  will  run  with  the  land 
against  the  parties  entitled  to  the  part  retained,  i.  e.,  against  A.'s 
successors  in  tit\e  to  the  land  which  is  not  conveyed.  So  that  if 
A.  conveyed  X.  w\th  a  covenant  to  produce  title  deeds  and  retained 
Y.,  which  he  afterwards  conveyed  to  C.«  C,  would  be  liable  on 
this  covenant  to  '  as  the  bu  rden  of  the  covenant  runs  with  the 
land. 

16.  The  general  rule  is  that  every  person  who  takes  an  estate  by 
way  of  use  from  the  owner  of  the  land  is  entitled  to  the  benefit  of  a 
covenant  running  with  the  land,  the  benefit  of  which  that  owner 
could  have  actively  claimed.  That  is.  the  party  taking  the  use  is 
considered  in  all  cases  an  assignee.  In  the  case  put  in  No.  4  we 
have  said  that,  if  B.  conveys,  the  covenants  will  run  with  the  land 
in  favour  of  the  subsequent  grantees  or  owners.  Suppose  that  B. 
bargains  and  sells,  or  covenants  to  stand  seised,  the  bargainee  or 
covenantee  are  assignees,  though  no  seisin  is  actually  conveyed,  bat 
the  seisin  is  engrafted  by  the  contract.  Wherever  the  covenant 
would  run  with  the  land,  every  person  who  afterwards  acquires  the 
legal  interest  in  virtue  of  which  the  covenant  will  run  with  the  land, 
whether  it  be  an  assurance  under  a  use  or  at  common  law*  is  a& 
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aiaign,  and  is  induded  in  every  proposition  that  a  given  covenaal 
inll  run  with  the  land. 

17.  As  we  have  seen,  where  a  conveyance  is  to  A.  and  his  heirs 
to  the  nse  of  B.  and  his  heirs,  it  is  immaterial  whether  the  covenants 
are  entered  into  with  the  one  or  the  other,  but  it  is  a  question  still 
uidecided  whether  a  covenant  is  effectual  when  entered  into  by  the 
releasee  to  uses  ;  that  is,  it  is  doubtful  whether  it  will  biud  the  cestui 
fue  life.  On  this  point,  as  well  as  the  preceding  propositions,  con- 
anit  9  Bythewood's  Conveyancing,  by  Sweet,  346,  et  aeq. ;  2 
Sngden's  Vend,  and  Purch.  463,  464,  479,  10th  edit. ;  pp.  709, 
etseq.p  llth  edit. ;  Milnes  v.  Branch,  5  Mau.  and  Selw.4ll  ;  Ran- 
dall  V.  Rigby,  4  Mees.  and  W.  135.  Both  these  latter  cases  are 
opposed  to  the  argument  that  the  covenant  by  releasee  will  be  effec- 
tual to  .bmd  ee9tm  fue  use,  hut  it  is  doubtful  whether  the  court 
adverted  to  the  point  as  the  ground  of  their  decision.  Therefore  it  ia 
prodent  to  consider  that  the  covenant  of  releasee  to  uses  will  nol 
Innd  luB  eetlaj  que  use. 
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Insolvency — Father  eMoninalion  of  insolvent. — The  question  lately 
raised  on  several  occasions  as  to  the  forum  to  which  an  application 
should  be  made  for  the  further  or  re-examination  of  an  insolvent 
heard  on  circuit  prior  to  the  10  &  11  Vic.  c.  102,  which  takes  away 
the  insolvent  commissioner's  circuit,  and  giving  the  jurisdiction  to  the 
new  county  court  judges,  has  been  at  last  decided  by  the  Court  of 
Queen's  Bench.  The  result  may  be  thus  stated:  By  sec.  98  of 
Stat.  1  &  2  Vic.  c.  1 10.  the  assignee  of  an  insolvent,  whose  discharge 
has  been  adjudicated  under  that  act,  may  apply  to  the  court  of  insol- 
vent debtors  in  London,  or  a  commissioner  on  his  circuit,  for  a  fur- 
ther examination  of  the  insDlvent.  By  stat.  10  &  1 1  Vic.  c.  102, 
the  circuits  of  insolvent  commissioners  are  abolished,  and  jurisdiction, 
in  cases  of  insolvency  beyond  twenty  miles  from  London,  is  given  to 
the  judges  of  the  county  courts :  Held,  that  application  for  the  further 
examination  of  an  insolvent,  whose  discharge  had  been  adjudicated 
by  an  insolvent  commissioner  on  circuit,  under  sec.  98  of  stat.  1  &  2 
Vic.  c.  100,  must  be  made  to  the  Court  of  Insolvent  Debtors  in 
London. 

Possession  of  premises — Premises  out  of  jurisdiction, — It  has  been 
decided  that,  although  the  plaintiff  and  the  defendant  both  reside 
within  the  jurisdiction  of  a  county  court,  if  property  sought  to  be 
recovered  under  the  129th  section  be  situate  without  the  jurisdiction. 
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«  wmrrant  of  posMasion  caonot  be  executed,  the  6Ut- 
isiag  service  of  proceae  in  another  diitfiot,  hMrkg  ao  refereace  to 
oases  under  sec.  122  (ElHs  r.  B?aehey.  18  Jor.  564).  jPcr  Wighft4 
oaa,  J. :"  I  am  of  opioioD  that  the  rale  for  aprohihitiDii  jsast  ho 
caade  absolute.  The  122od  section  aafthorises  the  jadge  toisaaoia 
warrant  to  any  baiHff  of  the  coart  to  g^e  posaessioB.  A  wamat 
under  this  section  woidd  have  no  foree  beyond  the  district  of  tha 
<coart«  With  respect  to  warrants  agaiast  the.  goods  or  the  peracttk 
there  is  a  power,  by  s.  104,  to  transmit  them  to  the  high  bailttof 
other  courts,  but  no  such  power  is  given  with  respect  to  waitanls 
€or. possession  of  tenements." 

Action  by  member  of  buiUmg  eoekly — Jfaioikiiom0^^OvL  a  mk'liDr 
«  mandamus  to  the  judge  of  a  county  court  to^  faaar  a  plaint  broQgkt 
by  a  member  of  a  building  society  within  the  6  &  7  WilL  4,  e.  S3, 
against  an  officer  of  that  society,  the  2dth  rule  of  the  society  diraet- 
ing  a  reference  of  all  disputes  to  two  justices  of  the  peace  pmaaaalto 
the  statute  ^Tjco.  4,  c.  56,  s.  27,  which  is  incorporated  in  the  first 
caentioned  statute :  Held,  that  the  right  to  bring  an  action  was 
taken  away,  and  that  the  9  &  10  Vic.  c.  95,  s.  58,  did  not  operate 
to  revive  a  power  of  bringing  actions  in  the  county  courts,  which  had 
been  taken  away  from  all  courts  generally  (ex  parte  Pavne,  5  D.  and 
L.  679). 

Jurisdietion — Pendency  of  anotkor  admnJn  a  superior  comrt — 
Rescinding  order  and  makiny  fresh  one^^Debt  with  costs  above  £20. 
— Plaint  in  the   county  court   for  rent;  defendant  appeared  and 
pleaded  pendency  of  another  action  in  the  Coart  of  JSxcheqner  upon 
a  promissory  note,  the  c(»isideration  for  giving  which  was  the  rent : 
Held,  that  as  they  were  not  for  the  same  cause  of  action  eo  nomine, 
the  jurisdiction  of  the  county  court  was  not  ousted.     The  judge.gave 
judgment  for  the  plaintiff  on  the  15th  February,  1848,  ondering|Miy- 
ment  to  be  made  within  a  week  after  the  decision  of  the  cause  in  the 
auperior  court.     The  plaintiff  afterwards  came  before  him»  in  the 
absence  of  the  defendant,  and  showed  that  the  action  in  the  superior 
court  had  been  discontinued,  whereupon  the  judge  granted  a  sum* 
«nons  under  the  98th  section,  calling  upon  the  defendant  to  show 
^ause  why  he  should  not  pay  the  amount ;  '*  the  particulars  of  debt 
or  claim"  being  "judgment  of  this  court,  15th  February,  1848,  for 
^20  debt,  and  £2  lOs.  6d.  costs."     The  defendant  appeared,  aad 
the  judge  rescinded  his  former  order,  and  made  an  order  for  payment 
by  instalments.     The  defendant  was  served  with  a  copy  of  the  judg- 
cnent,  drawn  up  upon  this  order,  in  the  form  No.  24  in  the  schedule 
of  forms  framed  by  the  judges,  in  which  it  waa  ordered  "  that  the 
-said  plaintiff  do  recover   against  the  said  defendant  the  sum   of 
^22  7s.  4d.  for  debt,  and  £1  lOs.  2d,  for  coats :"  Held,  oamotioafor 
a  prghibition,  that  the  latter^summons  was  not  in  the  nature  of  a  fresh 
flaiat ;   that  the  judge  had  jurisdiction  to  make  the  latter  order. 
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alHiov^  for  more  than  £20;  and  that  tlio  iniertioii  of  tbe  ward 
"  deW  in  the  judgment  as  diawn  up  did  not  show  an  exoeu  of 
jnnadietion  (Byrne  v  Knipe,  5  D.  andL.  659 ;  and  18  Law  J.,  Q»B., 
NJS.,  33). 

Onmif  Qnari  AmmdmeiU  Aet^^^TbiB  bill  has  been  mnch  diseassed* 
and  several  of  the  daaies  withdrawn.  The  other  clauses  will  pro* 
bahly  be  adopted  with  some  amendments. 


NOTES  OF  RECENT  LEADING  CASES 


COMMON    LAW. 

BILL  OF  EXCHANGE.— 2^0/tce  of  dUhonow— Presentment  to 
drawer  being  executor  of  acceptor — [Count  y.  Thompson,  13  Jur. 
495*}.— Though  no  precise  form  of  words  is  necessary  to  be  used  in 
giving  notice  of  dishonoar  of  a  bill  of  exchange,  yet  an  intimation 
should  be  given  in  the  notice  that  payment  has  been  refused  by  the 
acceptor.  However,  as  will  be  seen  by  the  following  case,  a  presen* 
tation  to  a  drawer  who  \xhA  become  the  legal  representative  of  the 
acceptor  will  be  sufficient  without  auy  further  notice,  he  having  in 
£act  sufficient  notice  of  the  dishonour  from  the  mere  dishonour  by 
himself*  There  the  acceptor  of  the  bill  died  before  it  became  due, 
having  appointed  as  his  executor  the  drawer  of  the  bill,  who  accord- 
ingfy  proved  the  will.  The  bill,  when  due,  was  presented  by  the 
holder  for  payment  to  the  drawer  at  the  house  of  the  deceased 
ftcceptor,  when  the  drawer  said  that  he  was  the  executor,  and  that, 
ae  the  acceptor  was  dead,  the  bill  mast  stand  over  for  a  few  days.  It 
was  held  that  this  was  sufficient  notice  to  the  drawer  of  the  dishonour 
of  the  bill  (Count  v.  Thompsont  13  Jar.  495).  Per  Cress  well,  J. : 
«'  In  Hartley  v.  Case  (4  B.  and  C.  339),  Abbott,  C. J.,  says,  <  There 
is  no  precise  form  of  words  necessary  to  be  used  in  giving  notice 
of  the  dishonour  of  a  bill  of  exchange ;  but  the  language  used  must 
be  such  as  to  convey  notice  to  the  party  what  the  bill  is,  and  that 
payment  of  it  has  been  refused  by  the  acceptor.'  Since  that  case 
was  decided  there  has  been  some  fluctuation  of  opinion  upon  the 
aabject.  In  Solarte  v.  Palmer,  which  was  finally  decided  in  the 
House  of  Lords,  and  reported  in  8  Bligh,  N.S.,  874,  and  1  Bing. 
N.  C,  194.  a  strict  rule  was  adopted,  but  that  has  not  been  adhered 
to.  In  Burgh  v,  Legge  (5  Mee.  and  W.  418),  Parke,  B.,  says, 
'  There  must  be  proof  of  a  notice  given  from  some  party  entitled  to 
can  for  payment  of  the  bill,  and  conveying  in  its  terms  intelligence  of 
the  presentment,  dishonour,  and  parties  to  be  held  liable  in  conse* 
qvence.'  But  in  Furze  v.  Sharwood  (2  Q.  B.  Rep.  388),  and  King  V. 
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Bickley  (2  Q.  B.  Rep.  419),  it  was  decided  that  the  notice  need  ot 
in  terms  inform  the  party  to  whom  it  was  giyen  that  he  is  looked  on 
for  payment.  In  Miers  ▼.  Brown  (11  Mee.  and  W.  372)  then 
decisions  were  followed.  This  rule  does  not  differ  in  substance  from 
that  held  by  Ashurst,  J.,  in  Tindal  v.  Brown  (I  T.  R.  167).  He 
says,  '  Notice  means  something  more  than  knowledge,  because  it  is 
competent  to  the  holder  to  give  credit  to  the  maker.  [That  action 
was  on  a  promissory  note.]  It  is  not  enough  to  say  that  the  maker 
does  not  intend  to  pay.  but  that  he,  the  holder,  does  not  intend  to 
give  credit/  In  substance,  these  cases  appear  to  establish  that,  to 
make  a  prior  holder  responsible,  he  must  haVe  his  information  from 
some  party  entitled  to  call  for  payment ;  he  must  be  informed  that 
the  bill  has  been  dishonoured,  and  that  the  party  is  in  a  condition  to 
sue  him  for  payment,  from  which  he  may  infer  that  he  will  be  held 
responsible.  In  Miers  v.  Brown,  Alderson,  B.,  describes  what  is 
needful  thus :  '  Knowledge  of  the  dishonour  obtained  from  a  com- 
munication by  the  holder  of  the  bill  amounts  to  notice.*  In  the 
present  case  the  defendant  knew  the  bill  was  dishonoured,  and  he 
knew  from  the  best  source,  namely,  his  own  personal  act,  that  it 
was  dishonoured,  and  had  been  presented  by  the  drawer  ;  and  he 
knew  from  the  same  source  that  time  had  not  been  given  to  the  ac- 
ceptor. He,  therefore,  had  all  the  information  which,  according  to 
Mr.  Justice  Ashurst,  the  notice  ought  to  give  ;  and,  knowing  that, 
the  defendant  knew  that  the  holder  had  placed  himself  in  a  position 
to  call  upon  him,  the  drawer,  for  payment,  from  which  it  appears, 
by  the  modern  decisions,  he  might  infer  that  he  would  be  called 
upon.  This  is  very  different  from  that  knowledge  which  is  spoken 
of  as  not  equivalent  to  notice,  and  is  as  much  notice  as  the  know- 
ledge spoken  of  by  Alderson.,  B.,  in  Miers  v.  Brown.  Indeed,  there 
is  some  absurdity  in  requiring  the  plaintiff  to  state  to  the  defendant 
at  the  time  he  dishonoured  the  bill,  '  Take  notice,  this  bill  has  been 
dishonoured  by  you.*  '* 

COVENANT. — Absolute  or  conditional  covenant  to  pay  out  of 
fund^^[Bain  v.  Kirk,  13  Jur.  559]. — ^This  case  is  only  important  as 
showing  the  great  nicety  required  in  framing  a  conditional  covenant 
for  payment  of  money,  so  as  that  it  may  not  be  construed  to  be  an 
absolute  covenant.  By  a  deed  which  recited  that  the  defendant  was 
executor  of  the  will  of  J.  B.,  deceased,  and  that  the  plaintiff  and  his 
brothers  were  entitled  each  to  a  legacy  of  £3,000,  and  that  the 
assets  were  insufficient  to  satisfy  the  legacies,  and  that  the  plaintiff 
had  lately  entered  into  a  trading  partnership,  and  had  thereupon 
undertaken  to  pay  two  sums  of  money,  on  the  15th  March  and  on 
the  15th  December,  and  that  the  plaintiff  and  his  mother  had 
requested  the  defendant  to  advance  the  plaintiff  those  sun: a,  out  of  tbe 
estate,  before  those  days ;  the  defendant  covenanted  that  he>  w<Nild» 
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t>n  or  before  those  days,  pay  to  the  plaintiff,  "  by  and  out  of  the 

assets  of  J.  B.,  deceased,"  the  sums  required,  and  the  plaintiff,  in 

consideration  thereof,  agreed  that  he  would,  on  the  Ist  November, 

execQtea  release  and  indemnity  to  the  defendant  in  respect  of  all  mat- 

*  ters  connected  with  the  will  of  J.  B.,  and  that,  in  case  the  plaintiff's 

share  ai  and  in  the  assets  of  J.  B.,  should  not  amount  to  the  sum  to 

be  advanced,  the  plaintiff  would  pay  the  defendant  the  difference,  and 

.  indeoanify  him  against  all  loss.  &c.,  and  against  all  actions  by  other 

legatees,   by  reason  of  the   payment  to  him;    and  the  plaintiff's 

mother,   upon   the   same   consideration,   agreed  to  release  to  the 

^defendant  the  payment  of  part  of  an  annuity  due  to  her  under  the 

will:    Held,  that,  notwithstanding  the  words  "by  and  out  of  the 

assets,"  &c.,*  the  covenant  of  the  defendant  was  absolute,  and  not 

•contingent  upon  the  existence  of  assets  at  the  days  appointed  for 

the  payment  of  the  moneys  (Bain  v.  Kirk,  13  Jur.  559). 

INSURANCE. — What  is  an  insurable  interest— Profits  of  freight 
— QAfcSwmejr  ▼.  Rojfal  Exchange  Assurance  Co,,  13  Jar.  489].^ 
The  subjects  of  marine  insurance  are  ship-goods,  merchandise,  freight, 
bottomry,  and  respondentia  interest ;  a  special  interest  in  goods,  as  a 
lien  of  a  factor ;  the  profits  expected  to  arise  from  a  cargo.  But  a 
mere  expectation  without  any  interest  is  not  insurable  (Selw.  N.  P. 
957,  958,  11th  edit.;  2  Steph.  Com.  117.  2nd  edit.).  In  an  in- 
anranoe  on  freight  an  inchoate  right  to  the  freight  must  be  com- 
menced. The  difficulty  is  to  ^x  on  this  period  in  each  case.  In 
some  cases  it  has  been  said  not  to  attach  until  the  goods  sre  actually 
on  board,  and  in  others  so  soon  as  there  is  an  actual  contract  for 
shipping  them  (see  Park  on  Insur.  563,  last  edit.).  Both  the  above 
anbjects  were  discussed  in  McSweney  ▼.  Royal  Exchange  Assurance 
Co.  (suprd).  There  it  appeared  that  the  plaintiff,  having  entered 
into  a  binding  contract  for  the  purchase  of  6000  bags  of  rice,  to 
anire  by  the  ship  Edward  Bilton,  from  Madras,  to  be  delivered  in 
London  in  May,  at  19s.  per  cwt.,  to  be  paid  on  the  weight  being 
ascertained,  and  into  another  binding  contract,  to  sell  6000  bags  of 
rice,  es  Edward  Bilton,  to  be  delivered  in  May,  at  208.  6d.  per  cwt., 
payment  as  before,  entered  into  a  policy  of  insurance,  "  at  and  from 
Madras"  to  London,  "  on  profits  on  rice,"  loaden  or  to  be  loaden  on 
board  the  Edward  Bilton,  beginning  the  adventure  upon  the  said 
goods  from  and  immediately  following  the  loading  thereof  on  board 
the  said  ship  at  Madras.  When  the  ship  was  at  Madras,  ready, 
according  to  her  charterparty.  to  receive  the  6000  bags  on  board, 
wUek  were  lying  ready  to  be  shipped,  and  when  she  had  only  taken 
1200  bags  on  board  she  was  blown  out  to  sea,  and  so  damaged  as 
not  to  be  able  to  bring  any  of  the  rice  to  England :  Held,  that  the 
plaintiff  had  a  good  insurable  interest  in  the  profit,  which,  under  the 
terma  of  the  second  contract,  he  was  certain  to  make^  if  the  ship  and 
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rioB  arrived  safe  in  England  in  May,  and  that  he  mig^  insue  tfart 
interest  under  the  name  of  profits.  Held,  also,  that  the  risk  mttadnd 
ifhen  the  ship  was  at  Madras  ready  to  reeeiTe  the  car^o,  and 
when  the  cargo  was  at  Madras  ready  to  be  loaded  on  board,  midff 
the  stipulations  of  a  binding  contract  {McSwiney  v.  RaycH 
Assurance  Co,,  13  Jnr.  489).  Per  Lord  Denman  :  "Since  the 
of  Lucena  v.  Craufurd,  in  error  (2  N.  R.  209,  315),  there  i»  no  donlit 
that  there  may  be  an  insurance  upon  profits ;  bat  it  was  eontendedf 
on  the  part  of  the  defendants,  that>  to  give  an  insurable  interest,  tfie 
goods  out  of  which  the  profits  were  to  arise  mnst  have  been  on  boaid 
the  ship,  and  that  this  case  was  within  the  principle  of  the  decnuons 
in  Stockdale  v.  Dunlop  (6  Mee.  and  W.  224)  and  Knox  t.  Wood 
]  Camp.  542).  Both  those  cases  are,  however,  dearly  dbtingmdl* 
able  from  the  present.  In  Stockdale  v.  Dunlop  there  was  no  bidding 
contract  for  the  sale  to  the  plaintiffs  of  the  goods  from  whicfa  the 
profits  were  to  arise ;  they  had,  as  observed  by  the  court,  no  legal 
interest  whatever  in  the  subject-matter  of  the  insurance ;  there 
merely  an  expectation  of  possession  on  the  part  of  the 
founded  on  a  verbal  promise  of  the  vendors,  which  was  not  binding 
upon  them,  and  therefore  there  was  no  insurable  interest.  In  the 
present  case  the  plaintiff  had  purchased  the  rice  by  a  valid  and  bind* 
ing  contract,  and  the  profit  was  fixed  and  ascertained  by  another 
valid  and  binding  contract,  entered  into  by  him  with  his  vendcea. 
In  the  case  of  Knox  v.  Wood  the  vessel  was  lost  upon  her  ontwwd 
voyage,  and  no  cargo  was  ready  for  her  homeward  voyage,  open 
which  the  profits  were  to  arise,  or  even  contracted  for,  so  that,  «s 
Lord  Ellenborough  observed,  the  interest  of  the  assured  waa  the 
expectation  of  an  expectation,  which  was  not  an  insurable  interest. 
In  the  present  case  the  ship  was  actually  at  Madras,  where  the  goods 
were  lying  ready  to  be  put  on  board,  in  pursuance  of  a  valid  con- 
tract, and  part  actually  was  on  board  at  the  time  of  the  loss.  It 
appears  to  us  that  the  case,  in  principle,  falls  within  those  of  Devasoz 
V.  FAnson  (5  Bing.  N.  C.  519),  Miller  v.  Wane  (4  B.  &  C.  638). 
and  Flint  v.  Le  Mesurier  (Park  on  Insurance,  p.  563,  last  edit.),  ai»i 
that  where  there  is  a  legal  certainty,  that  profit  will  be  made  If  goods 
arrive,  and  that  the  goods  are  ready  to  be  shipped  under  a  valid  con- 
tract, there  is  an  insurable  interest ;  and  that,  if  the  loss  arises  iteok 
a  peril  insured  against,  such  as  the  perils  of  the  sea.  the  underwritera 
are  responsible.  The  risk  of  loss  of  profits  attached,  when  the  vessel 
was  at  Madras,  ready  to  take  in  her  cargo,  and  had  actually  be^u^to 
take  it  in,  and  the  loss  occurred  by  the  ship  being  blown  dit.vA 
sustaining  too  much  damage  to  take  in  all  the  cargo,  whidi  wen  a 
peril  of  the  sea.*' 

SLANDER. — Respecting  a  man  tn  Ins  professkm-^Chn  y$wM 
IPemherton  v.  Colh.  10  Q.  B.  Hep.  4^1  ;  S.  C.  16  Lb#' J.,  IfflB.^ 
Q.  B.  403  B.  ;;^1 1  Jur.  1 01 1  ] — It  is  said  by  C.  J.  De  Grey  (Onslow  ▼. 
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Home,  3  Wils.  186)  that  words  are  actionable  when  spoken  of  per- 

iMBft  toacbiDg  their  respectiye  professions,   trades,   and  hiMiiieav^ 

.^rittch  do  or  nay  probaUj  lead  to  thehr  dasMge.     But  in  all  nrliiMii 

.ior  words  of  this  kiod  it  siiist  appear  from  the  words  themselves^  «r 

the  pleadings^  that  at  the  time  of  pabliBhing  the  words  these 

&  eoihfumm  .eoneerawg  the  profeaaion  or  trade  of  the  person  :af 

they  wereinUished  (7  Bac.  Abr.  tit.  "Skmder,"  p.  269,  Tlli 

edit.;  2  Sanid.  307).     These  ohsenratioas  receive  illustratJon  fnaa 

tlie  £QJiowBig  eaae,  w^icfa  was  an  action  of  case  for  a  slander  of  a 

defgyrasD.     1st  co«ftt,  statiag  words  ipeken  of  plaintiff  in  his  pr»- 

imsion  aa  loikpini  (with  awMndoes,  and  an  inducement,  stating  on^f 

lliat  fkntiff  was  vioar  of  a  dHiroh,  and  defendant  a  clergyman,  and 

'liatt  pUntiff  bad  always  conducted  himself  well  in  his  professioa) : — 

''The  very  day  I  easoe  into residenee,  Dr,  P.  [plaintiff]  sent  for  me. 

.  I  west  and  dined  with  him«  and  the  wine  swst  have  been  dragged, 

ioar  I  took  but  two  glasses  and  was  qoite  stupefied.     WbUe  in  thia 

eoB&tkm,  Dr.  P.  put  a  bill  into  my  hands,  and  requeated  me  to  sign 

it,  saying,  'I  wish  toliave  it  as  a  security  for  the  payment  of  £130 

fcr  anaom  for  readmg  for  you  at  the  new  church.'     I  answered, 

'  Wdl,  give  me  a  pen  and  I  will  sign  it.'     Immediately  I  had  signed 

it  Dr.  P.  snatl^ied  it  up,  and,  laughing,  said  '  This  will  be  quite  safe/ 

Tkt  MU,  T  think,  was  drawn  for  £2500  or  £2C00,  but,  having  been 

atnpefad  with  wine,  I  do  not  rightly  remember."     "  Ycu  cannot 

aappoae  that  I  can  visit  a  man  who  so  cheated  me  at  my  first 

condng."     lannendo,  that  plaintiff  toudulently   obtained  the  hill 

from  defendant  while  he  was  stupefied  with  dragged  wine.     Snd 

oanat,  stating  words  spoken  of  pkaatiff  in  his  profession  (with  iaoeo- 

does,  but  no  farther  material  inducement')  as  follows: — "Dr»P» 

plaoed^befoie  me  a  biUI  signed.     I  do  not  know  for  what  amount  it 

was,  whether  for  £2000  or  3000,  for  I  was  completely  pigeoned  by 

Pr.^P/'  Innuendo,  that  plaintiff  had  obtained  the  bill  from  defendant 

hj  hmd.     Special  damage,  that  plaiot^s  curate  believed  him  guihy 

of  the  misconduct,  ssid  by  reason  thereof  was  prevented  from  cor- 

•diaily  *and  effeetnally  assistiag  f^intiff  in  the  clerical   duties  and 

^sp^Ml  coacema  of'  the  parish.     On  modon  in  arrest  of  judgment 

after  verdict  for  plaintiff:  HeW,  that  the  first  count  wsa  good,  be* 

cause  the  words  there  set  forth  reflected  upon  the  plaintiff  in  his  pro- 

fession ;  that  the  2nd  count  was  bad.  because  the  words  there  did 

*.aot  so  rdOect.     Vemrede  nave  awarded  {Pemberton  v.  CqUs,  10 

vQ.3.461). 

fiLAND£R.— -Frn^c^ecf  commtmieatioM  IKershtiw  v.  BMihf,  1 

awh.  Rep.  743  ;  S.  C.  17  Law  Journ..  N.S..  Exch.  129].— In  an 

aetK»  lor  «r  libel  or -slander,  the  defendant  is  alk>wed  to  show  that  he 

.made  tke  ooaaasonieHtioa ' or  •  spc^e  the  words  under  circumstaneea 

flsake  it  ^a .  priviicgcd  ^  coasasanicaiion.     "  CommunicatiaBft*'" 
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BKfs  Mr.  Baron  Parke,  in  Toogood  ▼.  Spyring  (1  Cromp.  Meea.  and 
Ro«.  181),  "fatrly  warranted  by  any  reasonable  occaeion  or  exigency^ 
and  honestly  made,  are  protected  for  the  common  convenience  and 
welfare  of  society ;  and  the  law  has  not  restruned  the  right  to  make 
them  within  any  narrow  limits."     There  are  three  classes  of  cases 
(omitting  criticisms  on  works  and  on  public  characters)  of  privileged 
communications :  1 .  Where  the  party  has  made  the  commiinicatioii 
in  the  conduct  of  his  own  affairs,  in  matters  where  his  interest  is 
concerned;  2.  Where  there   is  any  public  duty,   legal,  or   morai, 
requiring  such  communication  to  be  made ;  3.  Where  there  is  any 
private  duty,  legal  or  moral,  requiring  in  like  manner  the  party  to 
communicate.     In  each  case  the  communication  must  be  made  with 
an  honest  belief  in  its  truth,  and  without  actual  malice.     The  case  of 
Kershaw  v.  Bailey  was  determined  on  these  principles.     Under  stat. 
5  &  6  Vic.  c.  109,  the  vestry,  on  precept  from  the  justices,  are  to 
make  out  and  return  a  certain  number  of  persons  within  the  pariah 
qualified  and  liable  to  serve  as  constables ;  the  list  is  to  be  affixed  on 
the  church  door,  and  notice  given  when  and  where  objections  will  be 
heard  by  the  justices,  who  are  empowered,  at  a  special  sessions,  to 
strike  out  of  the  list  the  names  of  persons  not  qualified  or  liable  to 
serve.   At  a  vestry  held  in  pursuance  of  that  act,  the  plaintiff's  name 
was  inserted  in  the  list  of  persons  qualified  and  liable  to  serve,  and 
he  attended  a  sessions  for  the  purpose  of  being  sworn  in,  when  the 
defendant,  a  parishioner,  objected  to  him,  and  made  a  statement  to 
the  justices,  in  the  presence  of  other  persons,  imputing  perjury  to  the 
plaintiff.     In  an  action  for  slander  the  jury  found  that  the  defendant 
made  the  statement  bond  fide,  believing  it  to  be  true  :  Held,  that  the 
statement  was  properly  made  before  the  justices,  and  was  a  privileged 
communication  {Kershaw  v  Bailey,  1  £zch.  743). 

COPYRIGHT.— iSon^ff — Assignment,  attestation — S  Anae,  c.  18, 
s.  l—lDavidson  v.  Bohn,  18  Law  Journ.,  N.S.  (C.  P.)  14]. — An 
assignment  of  the  copyright  of  a  song  under  8  Anne,  c.  18,  s.  1,  in 
order  to  entitle  the  assignee  to  maintain  an  action  for  a  piracy,  must 
be  by  an  instrument  in  writing  attested  by  two  witnesses  [Daind$om  v. 
Bohn,  18  Law  Journ.,  N.  S.,  C.  P.  14). 

BQUITT. 

EXECUTORS.— Carrying  on  trade,  autherUy  to  do  $o—LkAUiif 
of  representatives  of  executors  for  losses^  8fC. — [Kirkman  v.  Baoik, 
13  Jur.  525]. — We  have  ah^ady  {ante,  pp.  157.  158)  staled  this 
case  from  the  Law  Journal,  but  its  importance  will  jos^  its  wtf€» 
tition  in  an  improved  dress,  particularly  with  reference*  to  Che  fKlwer 
of  executors  to  carry  on  a  trade,  and  thetr  liability  for  losses.  31ie 
Master  of  the  Rolls  laid  it  down  as  a  role,  whioh  admits  (gWww 
▼    Booth,  13  Jnr.  52»;  S.  C.  ante,  pp.  157,  158)  of  no^xosftion. 
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that  to  anthorifle  ezecaton  to  cany  od»  or  permit  to  be  carried  on»  a 
trade  with  the  property  of  a  testator  which  they  hold  in  trust,  there 
ought  to  be  the  most  distinct  and  positive  authority  and  direction 
given  by  the  will  for  that  purpose  ;  and  if  executors,  whether  from  a 
desire  not  to  expose  the  estate  to  the  expense  of  a  Chancery  suit«  in 
order  to  have  an  ambiguity  in  the  will  cleared  up,  as  to  the  pro- 
priety of  employing  the  property  of  the  testator  in  trade,  or  for  any 
other  reason,  suffer  it  to  be  so  employed,  they  do  it  at  their  own 
risk.  And  in  a  case  where  part  of  the  property  was  permitted  by 
the  executors  to  be  employed  in  trade,  and  forty-two  years  had 
expired  between  the  testator's  death  and  the  filing  of  the  bill,  and 
bU  the  executors  were  long  since  dead,  it  was  held  that  the  parties 
interested  were  entitled  to  an  account  and  inquiry  as  to  all  the  pro- 
perty which  the  testator  possessed  at  the  time  of  his  death,  what  the 
executors  had  done  with  it,  the  circumstances  in  which  it  was  placed, 
and  what  steps  they  took  for  the  purpose  of  recovering  or  receiving 
any  part  of  it,  which,  without  their  wilful  default,  they  might  have 
received.  But  it  was  held  that  no  declaration  ought,  under  the 
circumstances,  to  be  made  against  the  personal  representatives  of  the 
executors,  until  they  had  had  an  opportunity  of  giving  such  explana- 
tion as  further  inquiry  might  afford.  Under  the  peculiar  circum- 
stances of  the  case,  a  direction  was  given  that,  if  the  Master  could 
not  satisfactorily  take  the  inquiries  directed,  he  should  have  power  to 
state  the  circumstances  that  created  the  difficulty. 

PARTNERSHIP.  —  Equal  partnership  —  Share$,  oumerahip  of 
among  partners — [Stewart  v.  Forbes,  13  Jur.  523]. — In  Peacock  v. 
Peacock  (16  Yes.  49)  it  was  held  that,  in  the  absence  of  any  con- 
tract between  the  parties,  or  any  dealing  from  which  a  contract 
might  be  inferred,  it  would  be  assumed  that  the  parties  had  carried 
on  their  business  on  terms  of  an  equal  partnership.  This  doctrine 
was  considered  in  the  late  case  of  Stewart  v.  Forbes  (13  Jur.  523), 
where  it  was  held  that  the  case  of  Peacock  v.  Peacock  (16  Yes.  49) 
only  establishes  this  proposition,  that,  in  the  absence  of  any  con- 
tract of  partnership,  or  any  dealing  from  which  a  contract  may  be 
inferred,  an  equal  partnership  will  be  presumed.  An  equal  partner- 
ship impUes  not  only  an  equal  participation  de  facto  in  profits  and 
loss,  but  a  right  in  each  partner  to  claim  and  insist  on  such  participa* 
tion.  And  where,  from  the  books  and  accounts,  it  appeared  that  the 
I^ntiff  was  the  owner  of  four  sixteenth  shares,  and  defendant  the 
owner  of  four  other  sixteenth  shares,  and  that  there  were  eight  six- 
teenth shares  called  "  suspense  shares,*'  over  which  the  defendant  had 
the  absolute  control,  and  for  some  period  of  the  partnership  had 
allowed  the  plaintiff  to  participate  equally  in  the  profits  of  those 
.jMSpense  shares:  UM,  upon  the  evidence  arising  from  the  books 
and  aeoounts,  and  the  system  of  dealing  in  the  pertnershipt  that  tha 
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plaintiff  was  obIj  tttided  mB  the  0«ner«l  loaruuxteenth  shares  m 
the  business. 

SETTLEMENT.  —  Vesting  of  porHons  to  ehUdrm — SwrvMmg 
child — [Jeffery  v.  Jefery,  13  Jar.  482]. — ^If  a  settlement  clearly  and 
uneqaiyocally  make  the  right  of  a  child  to  a  proTision  mider  tint 
settlement  depend  upon  the  child  surriving  one  or  both  of  its  parents, 
a  court  of  equity  has  no  authority  to  control  saeh  a  dispositian 
(Woodcock  v.  Duke  of  Dorset,  3  Bro.  C.  C.  569 ;  Fbwisv.  Bordat, 
d  Yes.  435) ;  but  if  the  language  be  at  all  ambigaoos  as  to  Ae 
period  at  which,  or  the  contingency  on  which,  the  interest  riiall  Test, 
courts  of  equity  have  long  had  a  decided  leaning  to  make  sndi  a 
construction  as  will  give  vested  interests  to  the  children  of  the  settlor 
when  they  stand  in  need  of  a  provision,  usually  to  sons  at  twenty-sne, 
and  to  daughters  at  that  age  or  marriage,  though  such  interest  may 
not  be  to  Uke  effect  in  possession  till  after  the  death  of  both  parents 
(see  Hope  v.  Clifden,  6  Yes.  507  ;  Perfect-v.  Cnrzon,  5  Madd.  444 ; 
Howgrave    v.    Cartier,    3    Yes.    and    Beam,    86;    Schendc    ▼• 
Leigh,    2   Yes.  3iO).     In  the  case  of  J^ery  v.  JeJ^  (suprd), 
it  appeared  that  in  a  settlement  of  personalty  on  the  marriage  of 
M.  and  W.,  it  was  declared  that,  *'  from  and  after  the  several  deceases 
of  M*  and  W„  and  the  death  of  the  survivor  of  them,  in  case  there 
should  be  any  child  or  children  of  M.  and  W.  which  should  be  then 
living,  the  trustees  should   pay  the  trust  funds  unto  such  ch3d  or 
children,  and  to  be  paid  to  such  child  or  children  at  his,  her,  or  their 
respective  age  or  ages  of  twenty«one  years.'*    In  another  mstmment 
personalty  was  settled  in  trust  "for  all  and  every  the  child  and 
cluldren  of  M.  which  should  be  living  at  the  thne  of  her  decease,  and 
to  be  paid  to  them  at  their  respective  ages  of  twenty-one  yearn :" 
Held,  on  the  construction  of  each  settlement,  that  the  only  cfafld 
who  was  living  at  the  death  of  the  survivor,  took  the  whole  {Jeffery 
V.  Jeffery,  13  Jor.  482).     Per  V.  C,  of  England :  When  the  focs- 
tion  was  first  argued  before  me,  I  was  struck  with  the  argunwnt 
which  arises  on  such  a  case  as  Woodcock  v.  the  Duke  of  Doraet. 
And  there  was  so  much  discussion  on  this  case,  that  I  did  not  decMe 
upon   the  first  instrument  without  an  opportunity  of  considering  it 
particularly,  as  there  seemed  to  be  some  difference  between  the  lan- 
guage of  the  two  instruments.     Now,  in  this  case,  the  £1000  aettied 
appears  to  have  been  the  property  of  Margaret;  bat.  I  cannot,*  npon 
reading  these  words,  see  anything  whatever,  either  generally  or  par- 
ticularly, pointed  out  as  taking  in  a  child  which  shall  not  be  liring 
"  at  the  several  deceases  of  the  husband  and  wife,  and  the  death  of 
the  survivor  of  them."     It  shows  how  very  loose  the  langnaigeis 
that  such  a  phrase  as  that  should  have  been  constmcfed.     It'tiien 
goes  on — "  In  case  there  should  be  any  child  or  vbOdren  wUeh 
should  be  then  living,"  then,  deaUng  with  the  property,  as  to  wint 
may  take  place  between  the  eluldifen^— **  or  in  case  of  ttaseilMBg 
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•odi»  aad  all  of  them  thould  die  before  any  of  them  should  attain  the 
age  of  twenty-one  jean"— *then  it  is  to  go  as  the  grandfitther  thould 
appmnt.  60  that  it  is,  i^on  the  very  constmetion  of  it,  a  aettlemcnt 
anch  that  the  sole  objects  were  oot  the  children  and  the  hnaband  aad 
idfe,  hot  also  a  third pciaon.  I  oannot  see  that  the  kttter  woids  can 
he  ao  conatmad  as  to  extend  to  those  who  did  not  answer  the 
ikicii|ilinn  of  living  at  the  death  of  the  survivor  of  the  husband  and 
My  notion  is,  that  there  is  nothing  here  which  will  at  all  he 
tothedoetrine  of  Woodcock  v«  the  Duke  of  Dornt.  Inuial 
stand  by  the  woida  as  I  £nd  them." 

COVBTANCINO. 

LEASE. — Waiver  of  covenant  not  to  assign,  SfC. — Not  waiver  of 
90ivenmU  on  swbsepuni  aooiymnent. — ISlewart  v.  Hassard,  I  Irish 
Jv.  291] — In  the  well-known  eaae  of  Dompor  (4  Coke's  Rep.  119  b), 
it  was  resolved  that  if  upon  a  condition  in  a  lease  not  to  alien,  asaign, 
ftc,  leave  is  once  granted  to  alien,  assign,  &c.»  the  condition  is 
cntroly  diicbarged,  and  that  consequently  a  anbaequent  alienation  or 
asalgnment  wonld  be  perfectly  valid  though  without  licence.  Lord 
Hansfiehi  said  (4  Taunt*  736),  "the  profession  has  always  won- 
dered at  Doispor's  case,  but  it  has  been  law  so  many  centuries  that 
vre  cannot  now  reverse  it."  However,  it  was  said  in  one  case  (Doe 
▼•  Fritchard,  2  Nev.  and  Man.  495),  that  "  in  modem  timea  the 
courts  have  generally  considered  that  a  waiver  of  the  breach  is  not, 
as  was  held  in  Dumpor's  case,  a  waiver  of  the  covenant,"  Upon  this 
distinction  the  following  case  has  lately  been  decided  in  Ireland. 
There  it  appeared  that  there  was  a  lease  in  1819  containing  »  cove-* 
nant,  that  die  lessee,  his  heirs,  and  assigns  should  not  set,  sell,  alien- 
ate, or  otherwise  dispose  of  any  part  of  said  demised  premises,  with- 
oot  the  consent  in  writing  of  the  lessor,  and  in  case  of  breach  a  peaal 
lantwas  reserved ;  in  1824  lessee  assigned  with  consent,  in  1835 
there  was  another  assignment  without  consent :  held,  that  the  con- 
acnt  to  the  first  assignment  waa  not  a  general  waiver  of  the  cove- 
nant :  and  the  lessor  waa  entitled  to  the  ]mal  rent  (Steward  v.  Has- 
aard.  1  Irish  Jnr.  291).  Per  Maattr  of  the  Rolls,  "  In  this  case, 
however,  I  do  not  think  there  was  a  general  waiver,  for  where 
tinre  ia  a  covenant  soeh  as  the  present,  and,  in  a  particular  instance, 
-flie  lessor  says,  '  yoa  may  assign,'  I  do  not  thmk  that  is  to  be  can- 
aidered  a  genend  waiaer  of  the  covenant.  I  consider  that  was  only 
n/pasdenlsr  agreement-  a  waiver  of  the  covenant  as  between  these 
pnrtieB.  Ths  covenant  provides  that  the  said  A.  S.  Clarke,  hie 
km  and  aasigns,  shatt  not  aal,  aheoate,  or  otherwiae  dispose  of  any 
ifart  of  aasd-damiaed-pTCmiaaa*  without  the  consent  in  writing  of  the 
mM  G.  Haasard,  hiahaimior  assigaB»  under  the  penaky  of  ten  gm- 
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reserved  yearly  rent,  kc.  I  do  not  think  that  in  this  case  there  has 
heen  any  general  waiver  of  the  covenant,  and  what  took  place  with 
regard  to  the  assignment  to  Joyce  was  only  a  particular  agreement 
between  the  parties." 

LEASE. — Breach  of  agreement  to  grant  lease — What  damages 
recoverable, — \_Robinson  v.  Harman,  1  Exch.  850,]— Where  a  party 
agrees  to  grant  a  good  and  valid  lease,  having  fuU  knowledge  that 
he  has  no  title,  the  plaintiff,  in  an  action  for  the  breach .  of  such 
agreement,  may  recover,  beyond  his  expenses,  damages  resulting 
from  the  loss  of  his  bargain,  and  the  defendant  cannot,  under  a 
plea  of  payment  of  money  into  court,  give  evidence  that  the  plain- 
tiff  was  aware  of  the  defect  of  title  (^Robinson  v.  Harman,  I  Exche- 
quer, 850). 

LEGACY  DUTY. — Devise  of  real  estate  to  trustees  with  power 
of  sale, — [Attorney 'General  v,  Simcox,  1  Exchq.  Rep.  749;  S.  C. 
18  Law  Journ.,  N.  S.,  Exch.  61.] — In  this  case  the  important  ques- 
tion was  discussed  whether  for  the  purpose  of  legacy  duty  attaching 
it  is  necessary  that  the  will  should  contain  a  positive  and  absolute 
direction  to  the  trustees  to  sell  at  all  events,  or  whether  it  will 
attach  where  the  will  gives  the  devisees  an  option  either  to  sell  the 
estate  and  distribute  the  proceeds  among  the  objects  of  the  testator's 
bounty,  or  to  divide  the  estate  among  them  without  a  sale,  and  the 
trustees  do  exercise  the  option  to  sell.  From  re  Evans  (2  Cr.  M. 
and  Rose.  201),  it  appeared  that  legacy  duty  should  not  be  paid  in  this 
latter  case  though  a  sale  should  actually  take  place,  but  the  case  of 
Att.-Gen.  v.  Mangles  (5  Mees.  and  W.  120),  decided  the  contrary. 
In  Att.-Gen.  v.  Simcox  {suprd),  it  appeared  real  estate  was  devised 
to  trustees  in  trust  to  convey  the  same  unto  and  among  certain  per- 
sons mentioned  in  the  will  in  equal  proportions  in  severalty  ;  and  for 
the  purpose  of  such  division  and  partition  the  trustees  were  empow* 
ered  from  time  to  time  to  sell  all  or  any  part  of  the  devised  estates, 
and  were  to  stand  possessed  of  the  money  to  arise  from  such  sales 
in  trust  for  the  same  persons,  share  and  share  like  ;  and  the  trustees 
accordingly,  for  the  purposes  of  the  trust,  sold  the  whole  of  the 
devised  estates :  held,  that  this  was  "  real  estate  directed  to  be 
sold "  within  the  meaning  of  the  Stamp  Act  C55  Geo.  3,  c.  184, 
Schd.  pt.  3,  tit.  "  Legacies  "),  and  that  legacy  duty  was  payable 
upon  the  proceeds  of  such  sale  (^Att.-Gen.  v.  Simcox,  1  Exch.  749). 
Per  Pollock,  C.  B. :  "  In  the  present  case  the  lands  were  devised  to 
trustees,  on  trusts,  which  may  be  fairly  construed  to  mean  that  the 
trustees  are  to  retain  the  estates  unsold,  and  to  allot  them  among 
the  devisees,  if  they  tbink  that  to  be  for  the  benefit  of  the  objects  of 
the  testator's  bounty,  or,  on  the  other  hand,  to  sell  and  distribute 
the  money  produced  by  the  sale,  if  that  appears  to  them  most  expe* 
dient.     The  trustees,  by  selling,  have  shown  conclusively  that  thej 
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did  think  the  moet  expedient  coone  was  to  sell,  and  so  in  the  event 
there  was  a  direction  to  sell*  Even»  therefore,  if  there  were  no 
authority  to  guide  ns»  we  shonld  have  thought  that  duty  attached : 
but  in  truth  the  case  is  governed  by  Att.-Gen.  v.  Mangles  (5  M. 
and  W.  120).  which  is  in  principle  the  same  as  that  before  u«,  the 
only  distinction  being  that  there  the  devise  was  in  trust  to  sell,  with 
a  power  to  abstain  from  doing  so,  and  to  allot  the  estate  itself, 
instead  of  selling  and  distributing  the  proceeds :  whereas  here  the 
devise  is  upon  trust  to  allot,  with  a  power,  instead  of  doing  so,  to 
sell  and  distribute  the  proceeds.  In  both  cases  the  trustees  had  a 
discretion  to  sell  or  not  to  sell,  as  they  should  think  best  for  the 
ceslattt  gve  tnut ;  and  the  exercise  of  that  discretion  by  a  sale,  was 
held  in  Att.*Gen.  v.  Mangles,  to  cause  duty  to  attach ;  and  the  same 
principle  precisely  applies  here.  The  only  difSculty  we  have  felt 
has  arisen  from  the  decision  in  re  £vans  (2  Cromp.  M.  and  R.  201), 
where  certainlv  the  court  seems  to  have  decided  that  a  sale,  under  a 
power  to  trustees  to  sell,  is  not  a  sale  of  property  directed  to  be  sold, 
within  the  meaning  of  the  act.  The  precise  grounds  on  which  the 
court  formed  this  opinion  do  not  clearly  appear.  The  decision  may 
possibly  have  turned  on  the  mode  in  which  the  proceeds  of  the  sale 
were  in  that  case  disposed  of.  The  statute  does  not  impose  duty 
in  every  case  of  a  sale  directed  by  a  will,  but  only  where  the  pro- 
ceeds are  by  the  will  given  to  legatees.  Now  in  re  Evans,  the  trus- 
tees were  not  directed  to  distribute  the  proceeds,  bat  to  invest  them 
in  securities,  upon  the  same  trusts  as  attached  upon  the  lands  sold. 
Possibly  the  court  might  have  thought  that  this  still  left  the  character 
of  real  estate  attaching  on  the  money  produced  by  the  sale,  and  so 
that  the  statute  did  not  apply.  It  is  not  neceseary  for  us  to  give 
any  opinion  as  to  the  validity  of  such  a  distinction ;  it  is  sufficient  to 
aay,  that  if  the  case  is  to  be  taken  as  an  authority  for  the  general 
proposition,  that  duty  does  not  attach  in  any  case  where  the  sale  is 
made  under  a  discretion  given  to  the  trustees  to  sell  and  distribute  the 
proceeds,  but  without  any  positive  direction  imposing  upon  them  the 
obligation  of  selling,  the  case  is  cleaily  over-ruled  by  Att.-Gcn.  v. 
Mangles,  and  is,  as  we  conceive,  contrary  to  any  fair  and  reasonable 
construction  of  the  statute." 

WILL. — Signature  at  foot  or  end  (ante,  p.  1C6) — Blind  devisor 
—[Re  Uellings,  13  Jur.  568.1 —The.  deceased  was  blind,  and  had 
signed  her  name  some  distance  down  the  third  side  of  a  sheet  of 
paper,  the  will  itself  being  written  on  the  first  two  sides  :  held,  a 
sufficient  signing  at  the  end,  under  the  circumstances  (re  HcUinjrf 
13  Jur.  568). 


le 


CASES  OVER-RULED,  DOUBTED.  ETC, 


IConiinued  from  pp.  5 — 8,  93 — 95.] 

Bereaford  v.  Adair  (2  Cox,  156),  at  to  appealing  against  ordBr 
for  cause  to  stand  over  with  liberty  to  amoDd,  treated  as  oTor-mlad 
in  Davis  ▼.  Chanter,  10  Jar.  975  ;  I  Coop.  975* 

€(srfer  V.  Mad^ck  (3  Levioz,  339),  as  to  the  premiaea  asd 
tiabendam  differing  in  respect  of  a  present  and  a  faime  freehold* 
explained  in  Goodtitle  ▼•  Gtbhs,  5  Bam.  nid  Ores.  714»  715,  717. 

Edmunds  v.  Grows  (2  Mees.  and  Wels.  642),  as  to  onus  of  piOT« 
ing  consideration  of  bill  is  OTer-roled,  see  Carter  v.  Janea*  8  Jar. 
914 ;  S.  C.  2  Dowl.  and  L.  236  ;  13  Law  Janm.»  N.  S.,  Exch.  373 
(bat  as  to  this  case,  13  Jor.  215 ;  ants,  p.  94)  ;  Ddanyv.Newknd* 
p.  181 — 183,  at  1.  5  from  top,  the  word  "no^' ia  oautted. after 
the  word  "  admission." 

Towler  v,  Chatterton  (6  Ring.  258 ;  3  Moo.  and  Fay.  619).  as  to 
statute  operating  retrospectively,  doubted  in  Moore  t.  Dardeo* 
12  Jur.  131  :  2  Exch.  Rep.  22.*^ 

Howard  v.  Shaw  (9  Irish  Law  Rep.  335),  as  to  onus  of  pnyviog 
consideration  of  bill,  considered  in  Delany  v.  Newland,  oa/e,  p.  181 
—183. 

Mann  r.  Stephens  (15  Sim.  377),  as  to  injunctions  agaiast  naing 
property  in  different  way  from  that  contracted  for,  &c.,  explainfid  in 
INslk  v.  Moxfaay.  13  Jur.  26,  89 ;  Abr.  £q.  10,  11. 

Monieith  v.  Taylor  (9  Yes.  615),  as  to  bankrupt  defendant  di»* 
missing  bill,  explained  in  Blackmora  v.  Smith,  13  Jur.  218  ;  1  Afar. 
Bq,  25,  26. 

Raphael  v.  Boehm  (13  Ves.  590)»  as  to  executor  diarged  with 
compound  interest  being  allowed  his  costs,  explained  in  Heighington 
T.  Grant,  1  Fhill.  600 ;  5  Myl.  and  Cr.  258 ;  &  C.  10  Jur.  226; 
see  Abr.  Eq.  24. 

Rothschild  v.  Carrie  (1  Q.  B.  Rep.  43),  as  to  bill  being  viewed 
with  reference  to  lex  lod  contraetvs,  was  questioned  in  Allen  qp;p* 
and  Kemble,  resp,  13  Jur.  287. 
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ON  ACTIONS  FOR  NEGLIGENCE. 


Firobably  the  greater  part  of  our  readers  have  seen  in  the  p^en 
an  acoount  of  the  deciaon  of  the  Court  of  Conuiioa  Fleas  in  the 
late  case  of  Thoronghgood  t.  Bryant»  to  the  effect  that  where  the 
death  of  a  party  ridmg  in  A/s  onmihas,  is  caused  by  the  wrong- 
fal  act  of  the  driver  of  B/s  omnibuB,  but  in  fact  the  conductor  of 
A/r  omnibtn  was  gniitydao  of  negligeBoe>  the/represcnftatiTes  of  the 
party  kilied  cannot  stntain  an  action  for  coaipeBsatioo.  under  Lord 
Campbell's  Act,  against  the  owners  of  B»'s  omnibas.     This  decision 
proceeded  on  two  grounds :  first,  that  theooodaetor  of  A/s  omaibns 
as  constituted  the  agent  of  the  deceased  party  by  the  latter's  become 
ing  a  passenger ;  and,  secondly,  that  the  act  of  negligence  of  the 
agent  ia  the  negligence  of  the  deeeased  passenger,  aad  consequently 
no  action  can  be  sustained  for  an  injury  leading  to  his.  death.     This 
decision  has  excited  ranch  atteotioo,  and  we  now  propose  to  consider 
die  latter  of  the  two  points,  leaving  the  other  for  consideration  when 
the  case  is  reported  in  the  regular  reports.     We  shall,  of  course* 
assume  for  the  present  that  the  decision  as  to  the  agency  is  correct, 
which  w31  enable  us  to  treat  the  case  as  though  it  were  the  deceased's 
own  act  of  negligence. 

The  general  rule  may  be  thus  stated  :  "  Where  a  plaintiff  com- 
^bains  of  an  injury  arisng  to  him  from  the  negligence  of  the  defend- 
ant, it  is  open  to  the  fatter  to  show  that  the  plaintiff,  by  using  com- 
mon and  ordinary  caution,  might  have  avoided  it ;  or  that  the  imme- 
diate and  proxhnate  cause  of  the  injury  was  the  unakilfulness  or  neg- 
ligence of  tbe  plaintiff.     This  proposition  is  fully  established  by  the 
cases  of  Bntterfield  v.  Forrester,  1 1  East,  60 ;  Flower  v.  Adam* 
2  Taunt.  315 ;  Lack  v.  Seward,  4  Car«  and  F.  106 ;  Williams  v. 
Holland,  6  Car.  and  F.  24  ;  10  Bing.  112,  S.  C. ;  Vennall  v.  Gar- 
ner, 1  Cromp.  and  Mee.  21 ;  Woolf  v.  Beard,  8  Car.  and  F.   373 ; 
Marriott  v.  Stanley,  1  Seott's  N.  R.  392 ;  4  Jar.  320,  S.  C.     But 
it  is  by  no  means  meant  that  any  negligence  or  improper  conduct  on 
the  part  of  the  plaintiff  will  prevent  his  recovering,  for  it  must  be 
shown  that  he  might  by  the  exercise  of  ordinary  care  have  avoided 
the  consequences  of  the  defendant's  negligence ;  and  it  is  nut  suffi« 
cient  for  the  defendant  to  show  that  the  plaintiff  did  an  improper  or 
even  an  illegal  act.     In  Bridge  v.  the  Grand  Junction  Railway  Cora* 
pany  (3  Mee.  and  W.  244),  which  was  a  case  for  the  negligent 
management  of  a  train  of  railway  carriages,  whereby  it  ran  againat 
another  train,  in  one  of  which  the  plaintiff  was  riding,  and  injured 
him,  the  defendants  pleaded  that  the  parties  having  the  management 
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of  the  train  in  which  the  plaintiff  was,  managed  it  so  negligently  and 
improperly,  that,  in  part  by  their  negligence,  as  weU  as  in  part  by 
the  defendant's  negligence,  the  defendant's  train  ran  against  the 
other,  and  caused  the  injuries  to  the  plaintiff.     It  was  held  on 
demurrer,  that  the  plea  was  bad  in  form,  as  amounting  to  not  guilty ; 
and  in  substance  for  not  showing,  not  only  that  the  parties  under 
whose  management  the  plaintiff  was,  were  guilty  of  negligence,  but 
also  that  by  ordinary  care  they  could  have  avoided  the  consequences 
of  the  defendant's  negligence.     In  the  course  of  the  argument,  Mr. 
Baron  Parke  said :  "  The  question  is,  whether  the  plea  is  not  alto- 
gether bad  in  substance.     It  is  consistent  with  all  ^e  facts  stated  in 
it,  that  the  plaintiff  (or  they  under  whose  guidance  he  was)  was 
guilty  of  negligence,  and  the  defendants  also  ;  and  yet  the  plaintiff  is 
entitled  to  recover.     Can  it  be  said,  that,  because  a  carriage  is  on 
the  wrong  side  of  the  road,  a  party  is  excused  who  drives  up  against 
it  ?     It  ought  to  have  been  shown  that  there  was  ne^gence  in  not 
avoiding  the  consequences  of  the  defendant's  default."     In  giving 
judgment,  his  lordship  said,  "  The  plea  undoubtedly  amounts  to  the 
general  issue.     But  I  think  it  is  also  bad  in  substance,  on  the  ground 
I  before  stated,  that  all  the  facts  alleged  in  it  may  be  true ;  there 
may  have  been  negligence  in  both  parties,  and  yet  the  plaintiff  may 
be  entitled  to  recover.     The  rule  of  law  is  laid  down  with  perfect 
correctness  in  Butterfield  v.  Forrester  (11  East,  60)  ;  and  that  rule 
is,  that,  although  there  may  have  been  negligence  on  the  part  of  the 
plaintiff,  yet,  unless  he  might  by  the  exercise  of  ordinary  care,  have 
avoided  the  consequences  of  the  defendant's  negligence,  he  is  entitled 
to  recover  ;  if  by  ordinary  care  he  might  have  avoided  them,  he  is 
the  author  of  his  own  wrong.     That  is  the  only  way  in  wlucb  the 
rule,  as  to  the  exercise  of  ordinary  care,  is  applicable  to  questions  of 
this  kind."     In  the  more  recent  case  of  Davies  v.  Man  (10  Mee. 
and  W.  546),  where  the  defendant  negligently  drove  bis  horses  and 
waggon  against,  and  killed  an  ass,  which  had  been  left  in  the  high* 
way,  fettered  in  the  forefeet,  and  thus  prevented  from  getting  out  of 
the  way  of  the  defendant's  waggon,  which  was  going  at  a  smartish 
pace  along  the  road,  it  was  held,  that  the  jury  were  properly  directed^ 
that  although  it  was  an  illegal  act  on  the  part  of  the  plaintiff  so  to 
put  the  animal  on  the  highway,  the  plaintiff  was  entitled  to  recover. 
Mr.  B.  Park6  said :  "  This  subject  was  fully  considered  by  the  court, 
in  the  case  of  Bridge  v.  the  Grand  Junction  Railway  Company 
{supr^,  where,  as  appears  to  me,  the  correct  rule  is  laid  down  con- 
cerning negligence,  namely,  that  the  negligence  which  is  to  preclude 
a  plaintiff  from  recovery  in  an  action  of  this  nature  must  be  such  as 
that  he  could,  by  ordinary  care,  have  avoided  the  consequence  of  the 
defendant's  negligence.     I  am  reported  to  have  said  in  that  case,  and 
I  believe  quite  correctly,  that  '  the  rule  of  law  is  laid  down  with  per- 
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feet  eorrectoesB  io  the  oaae  of  Butterfield  ▼.  Forrester/  that  although 
there  may  have  been  negligence  on  the  part  of  the  plaintiff,  yet  nnleas 
he  might,  by  the  ezerciae  of  ordinary  eare,  have  avoided  the  conae- 
qnenoee  of  tibe  defendant's  negligence,  he  ia  entitled  to  recover ;  if  by 
ordinary  care  he  might  have  avoided  them,  he  is  the  author  of  hia 
own  wrong.  In  that  case  there  was  a  plea  imputing  negligence  on 
both  sides;  here  it  is  otherwise;  and  the  judge  simply  told  the  jury, 
that  ihe  mere  fad  of  negiigeMe  on  the  part  of  the  plaint^  im  leaving 
kis  donkey  an  the  public  highway^  was  no  anewer  to  the  action,  unUea 
ike  doniseg's  being  thert  was  the  immeduUe  cause  of  the  infurg  ;  and 
that  if  they  were  of  opinion  that  it  was  caused  by  the  fault  of  the 
defendant's  servant  in  driving  too  hat,  or,  which  is  the  same  thing* 
at  a  smartish  pace,  the  mere  feet  of  putting  the  ass  upon  the  road, 
would  not  bar  the  plaintiff  of  hia  action.  All  that  is  perfectly  cor« 
rect ;  for,  although  the  ass  may  have  been  wrongfully  there,  still  the 
defendant  was  bound  to  go  slong  the  road  at  such  a  pace  as  would 
he  likely  to  prevent  mischief.  Were  this  not  so,  a  man  might  justify 
ihe  driving  over  goods  left  on  a  public  highway,  or  even  over  a  man 
lying  asleep  there,  or  the  purposely  running  against  a  carriage  going 
on  the  Wrong  side  of  the  road." 
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Jeeignmeni  of  revertionarg  choee  in  action-^Purdew  v.  Jackeon.'^^ 
The  doctrine  of  the  case  of  Pordew  v.  Jackson  (1  Russ.  1),  that  a 
wife's  reversionary  chose  in  action  cannot  be  disposed  of  so  as  to 
bar  ber  right  of  survivorship,  is  thus  commented  on  by  Mr.  Macqueen 
in  his  recent  work  on  "  Husband  and  Wife."  After  stating  that 
there  are  strong  objections  to  the  doctrine,  Mr.  Macqueen  proceeds : 
— -*'  Where,  it  is  asked,  is  the  wisdom  of  allowing  a  married  pair  and 
their  children  to  starve  when  the  wife  has  a  reversionary  chose  in 
action  adequate  to  supply  their  wants  ?  and  where  is  the  consistency 
of  maintaining  such  a  rale  in  one  species  of  property  and  violating  it 
in  another  ?  If  it  be  the  perfection  of  justice  to  lock  up  the  wife's 
reversionary  interests  in  personalty,  why  are  her  reversionary  inter- 
ests in  realty  left  at  the  disposal  of  herself  and  her  hasband  ?  Two 
things  the  opposites  of  each  other  cannot  be  right.  Bat  of  the 
power  over  the  wife's  real  estate  no  complaints  are  heard ;  because 
from  this  power  no  inconvenience  is  felt,  but,  on  the  contrary,  great 
utility  arises.  The  provisions  for  separate  use,  the  restraint  upon 
anticipation,  and  the  equity  to  settlement,  are  contrivances  amply 
sufficient  for  the  wife's  security.     She  is  more  likely  to  lose  than  to 
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gmifi  by  the  enforoemeiit  of  a  nde  which  makefr  property  to  depeocli 
not  upon  right,  but  upon  accident.  Thae,.  wkefe»  as  occamonaBy 
lappene,  a  purehaaer  chooses  to  rely  on  the  hooonr  of  a  married 
woman,  be  may  buy  her  reversionary  choso in  action,  notwitfiatanding 
legal  rales.  But  he  incurs  a  risk,  in  respect  of  which  his  price  wiO 
not  come  up  to  more  than  a  half  or  a  third  of  -the  true  value  of  tiie 
property.  In  such  a  case  can  it  be  doubted  that  the  chief  sufferer 
(supposing  her  to  act  honestly)  is  the  wile  herself  ?  In  other  caaea 
insurances  are  effected,  but  alwaya  at  a  sacrifice,  of  which  the  wife 
feels  the  severity.  The  opponents  of  Purdew  v.  Jackson  further  coo- 
tend  that '  it  has  thrown  out  of  the  market  maay  valuable  inlereata ; 
and  when  the  principle  or  theory  of  the  decision  is  eiamined.  it  w91 
be  found  unsatisfactory,  for  it  professes  to  be  bottomed  on  themanm 
that  equity  follows  the  law.  But  the  interest  io  Purdew  v,  Jackapn 
was  an  interest  known  only  to  equitable  jurisdiction,  to  which  there 
is  nothing  analogous  at  law.'  Tlie  law,. therefore,  imposed  no  restraint 
upon  the  court,  which,  in  making  a  new  precedent,  was  free  to  con- 
sult the  plain  dictates  of  convenience  and  utility.  The  analogy  recog- 
nised between  a  legal  chose  in  action  and  a  trust  fund  in  equity  is  not 
a  little  forced  and  metaphorical.  But  it  seems  to  fail  still  more  when 
the  property  (as  in  Purdew  v.  Jackson)  is  actually  in  court,  for  in 
that  case  the  money  has  been  recovered,  and  is  secure.  There  may 
indeed  be  a  contest  between  rival  claimants  of  the  fund,  but  there 
can  be  no  question  with  the  party  against  whom,  if  the  case  were  sub- 
ject to  legal  jurisdiction,  an  action  would  have  lain  to  compel  pay- 
ment. Better,  therefore,  say  the  opponents  of  Purdew  v.  Jackson, 
would  it  have  been  to  give  effect  to  the  husband's  assignment  of  ^e 
wife's  choses  in  action,  subject  to  her  equity.  This  (which  was  Lord 
Hardwicke's  notion)  would  have  enabled  the  husband  to  make  uae  of 
the  wife's  property  during  the  coverture,  and,  at  the  same  time»  would 
have  secured  a  provision  for  her  in  the  event  of  survivorship.  Argn* 
ments  of  convenience  induced  courts  of  equity  long  since  to  disregard 
or  evade  the  legal  rule  which  says  that  choses  io  action  cannot  be 
assigned ;  and  it  may  be  doubted  whether  similar  considerations 
ought  not  also  to  have  moved  them  to  go  a  little  further,  and  dispense 
in  many  cases  with  that  manual  apprehension  which  lawyers  denomi- 
nate a  reduction  into  poesessicHi.  Such  are  the  objections  which 
have  been  urged  against  this  celebrated  decision,  which,  however, 
has  kept  its  ground  for  now  more  than  a  quarter  of  a  century." 

Copyright — Ordering  destruction  of  paper  on  which  pirated  work 
printed — Prince  Albert  v.  Strange. — In  speaking  of  the  late  dedaioa 
in  Prince  Albert  v.  Strange,  a  writer  in  the  Jurist  (voL  ziii.,  pt.  ii.* 
p.  254)  says  :  "  There  can  be  no  queation  that  a  court  of  equity 
has  authority  to  order  a  person  who  has  published  my  work,  in  dero- 
gation of  my  right  (whether  by  direct  order  or  by  mandatory  injunc* 


tioii  IB  perfeotly  ifflauiterial)  effBcCoaUy  to  pot  it  out  of  hit  power,  hy 
dtflfcracdoB  oi  it,  if  neeeatary,  to  use  tbat  whidi  is  mj  piroperty— --the 
ivroogfoliy-niade  impretmn,  for  instanee,  in  inch  a  case  as  that  of 
die  Attorney-Genend  v»  Strange.  The  court  leases  to  the  wrong- 
doer the  mode  of  obeying  its  order,  contenting  itself  with  committi^ 
him  for  contempt  if  he  disobeys  it.  The  coart  is  not,  in  point  of 
ybrm  (if  there  be  anything  in  the  form  in  whieh  the  jorisdiction  is  to 
be  exerdaed),  driven  to  order  the  destruction  of  the  defendant*e 
property,  but  throws  upon  him  the  onos  of  that  destmetion,  if  he 
cannot,  withoot  incarring  at,  obey  the  order  which  the  coart  has  m- 
fnestionabk  aathority  to  make,  jnst  as  in  the  case  abore  referred  to, 
of  wfongfidly>cottstru€<ed  railways  or  other  works ;  the  conrt  nmplj 
easts  it  upon  the  wroagdoer  to  put  himself  and  his  works  in  the  same 
poaitioa  as  if  he  had  not  done  the  wrong,  not  intfairing  how  he  shdl 
do  so,  bnt  leaving  it  to  him  to  do  it  as  best  he  may,  with  or  withoot 
iDJnry  to  his  own  rights  of  property.  It  would  indeed,  to  use  the 
words  of  the  Vice-ChaDcellor  Knight  Bruce,  be  a  "  slur  npon  juris- 
jMudence,  and  a  dishonour  to  the  adminntration  of  justice,"  if  a  per* 
sta  could  refuse  to  put  it  completdy  out  of  his  power  to  enjoy  the 
property  of  another,  by  saying  that  he  had  so  mixed  it  with  his  own 
that  he  could  not  do  full  justice  to  the  plaintiff  without  doing  injury 
to  himself. 

Perftet  to  eantracU  of  marine  msannice.— The  parties  to  contracts 
of  ararine  insurance  may  be  any  persons  not  alien  enemies,  who  are 
cxdnded  by  the  law  of  England.  An  opposite  doctrine  long  pre- 
vailed in  our  courts  of  justice,  the  rights  of  war  not  bemg  considered 
Mm  depriving  individuals  of  the  benefit  of  such  contracts,  as  the  wanJle 
and  habits  of  nations  advancing  in  civilisation  had  improved  and 
matured,  and  the  legal  practice  had  appeared  to  strengthen  and 
aanction  it.  In  time,  however,  the  practice  broke  up  this  doctrine* 
and  at  length  entirely  superseded  it.  In  the  year  1748,  a  statute 
passed  prohibiting  insurances  on  French  property  while  that  country 
was  in  hostility  with  England.  And  in  the  28rd  Geo.  3  still  heavier 
penalties  were  inflicted  by  a  fresh  statute,  though  the  provisions  of 
these  statutes  were  only  temporary,  and  limited  to  then  existing  wars. 
At  length  it  was  rendered  positively  prohibitory  to  trade  with  a  pab« 
lie  enemy  without  the  sovereign's  permission,  it  being  considered  that 
the  impraotioability  of  legal  intercourse  must  exelude  legal  commereej 
and  that  the  law  rendered  no  protection  or  authority  to  its  praelice^ 
that  consequently  there  could  be  no  legality  in  insurances  on  an 
enemy's  property.  The  authority  of  the  best  writers  on  the  point 
at  once  supports  this  doctrhw,  and  is  in  not  less  uniformity  with  the 
pncUee  of  other  countries.  The  sovereign's  license,  however,  when* 
•ver  granted  for  such  traffic,  so  Isr  operatea  as  a  sotpension  of  hoa* 
iBities*  and  a  trustee's  suit  may,  on  sucbgromid,  be  maiataii^  for 
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the  recovery  of  the  interest  thus  iosured  even  during  war ;  a  hostile 
state  of  another  conntry  mast  expose  domiciled  English  snhjeets  to 
the  evils  they  would  incur  if  living  in  a  martial  state.  It  is  a  poai- 
tion  especially  established  by  the  law  of  nations  that  any  penKUi 
settled  in  another  country  in  trade  becomes  a  merchant  of  the  country 
in  which  he  resides.  By  the  6  Geo.  1»  c  1,  the  Royal  Exchange 
Assurance  Company  had  the  grant  of  exclusive  right  of  making 
assurance  in  partnejrship,  but  by  the  5  Geo.  4.  c.  114,  s.  1,  these 
restraints,  so  imposed  by  that  law,  were  removed,  and  that  odious 
monopoly  very  properly  abolished  (10  Law  Mag.,  N.  S.,  201). 

Thefts-^^OrgoHtsed  syMtem. — ^Apart  from  crimes  of  pasrion  and 
poverty — apart  also  from  the  mere  relaxation  of  moral  restraint 
caused  by  the  familiar  exhibition  and  apparent  success  of  crime — ^itis 
well  ascertained  that  an  organised  corruption  of  young  persons  and 
servants  is  carried  on  by  adult  thieves  in  most  if  not  in  all  large 
towns,  with  manifold  ramifications  and  tendrils  in  the  country.  Theft 
is  a  craft,  and  its  annual  produce  in  England  alone  amounts  to  many 
hundred  thousand  of  pounds  net  profit  per  annum.  In  Liveipool 
alone,  some  years  since,  it  was  estimated  at  upwards  of  £!297,440, 
not  including  the  fruits  of  prostitution,  which  are  also  immense.  In 
one  of  our  cities  in  a  western  county,  a  woman  was  recently  prose* 
cuted  for  receiving  stolen  goods,  who  kept  open  house  for  servants. 
Trained  to  peculation  under  her  accomplished  guidance,  delicacies  and 
wines  for  reteshment  (the  fruits  of  the  system)  were  constantly 
accessible  to  all  who  entered  into  her  confederacy,  and  her  bed-rooms 
were  also  used  for  the  accommodation  of  those  female  dome^cs  who 
allied  prostitution  with  plunder.  So  cunningly  was  this  sdiool  and 
dep6t  of  theft  conducted,  that  years  had  elapsed  since  its  establish- 
ment  before  the  police  could  bring  it  to  justice.  In  the  larger  tolms 
so  extensive  and  powerful  is  this  traffic,  that  it  is  most  difficult  to 
protect  youths  in  places  from  the  manifold  lures  which  beset  th^m. 
A  robbery  of  any  magnitude  frequently  involves  a  score  or  more  of 
persons  in  its  suggestion  and  execution.  Of  the  crimes  cognisable 
in  courts,  by  £ar  the  most  mischievous  to  morals  is  theft.  In  the 
first  place,  it  is  out  of  all  proportion  the  most  extensive  crime.  In 
the  next  place,  it  involves  far  more  demoralisation.  A  crime  of  vio« 
lence  most  probably  is  perpetrated  by  one,  or  at  most  a  few  indivi- 
duals ;  almost  all  crimes  are  isolated,  except  thefts,  which  are  in  great 
measure  gregarious.  It  is  especially  adapted  to  children  (10  Law 
Mag..  N.S..  pp.  218, 219). 

The  Masters*  offices  in  Chancery. — Several  pamphlets  upon  the 
delays  in  the  Masters'  offices  in  Chancery  have  lately  appeared^ 
among  which  that  by  Mr.  Field  deserves  notice,  as  containing  the 
experiences  of  a  practising  solicitor.  In  speaking  of  the  relative 
advantages  of  public  and  private  hearings  before  the  Masters,  we 
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hftve  the  followiog  tnorfeau: — "Two-thirds  of  the  cases  hefore 
Masters  are  best  done  in  a  prirate  room  ;  there  is  less  chattering  and 
asperity  among  the  solicitors  or  solicitors'  clerks  attending  than  there 
woold  be  in  a  more  public  place.     As  it  is,  many  of  them  are  too 
fond  of  making  speeches.     Besides,  much  of  the  business  is  of  a 
nature  to  be  best  done  round  a  table  in  a  quiet  room.     There  is  no 
great  deal  of  personal  delay  with  the  Master  himself,  and  what  there 
is  does  not  so  much  harm  from  the  positive  loss  of  time,  as  in  giving 
a  tone  to  the  system.     Some  Masters  will  often  be  half  an  hour  or 
an  hour  after  their  time,  and  when  they  come  in  say  not  a  word  of 
apology  for  the  valuable  time  of  the  solicitors  which  they  have 
wasted.     Solicitors^  in  consequence,  attend  less,  and  send  clerks 
more.    This   unpanctuality  cannot  be  wondered  at.     A  judge  who 
aits  in  a  private  room,  to  which  he  lets  himself  in  and  out  though  a 
side- door  by  a  key,  cannot  in  the  nature  of  things  be  very  punctual. 
There  is  no  check  upon  him.     Who  is  it  knows  that  he  is  not  in 
time  ?     Only  his  own  clerks,  whom  he  may  discharge  at  will,  and 
one  or  two  of  the  canaille — solicitors.     Then,  again,  we  have  had,  at 
times.  Masters  so  grossly  overbearing  and  offensive,  that  a  gentleman 
would  not  go  near  them  if  he  could  possibly  avoid  it.     Happily  now 
there  are  none  such ;  no  body  of  men  could  be  found  more  courteous 
than  the  present  Masters;  but  most  practitioners  can  remember 
more  than  one  of  a  very  opposite  character.     It  could  only  be  from 
sitting  in  a  private  room  that  public  officers  could  become  such  bul* 
lies  as  the  court  before  now  has  had  in  this  situation.     Were  it  not 
useless,  the  solicitors  could  tell  stories  of  such  Masters  which  would 
be  thought  incredible.    Had  these  Masters  occasionally  sat  in  public, 
they  must  have  been  kept  in  some  check." 

Copyholds, — The  copyhold  enfranchisement  bill  has  been  thrown  out. 

Vacation  judge. — ^Lord  Denman  is  Vacation  Judge  at  Chambers 
during  the  present  assizes. 

Death  and  new  appointment  of  a  judge. — Mr.  J.  Coltman  died  very 
suddenly  on  the  11th  of  July,  1849,  aged  68.  He  was  appointed  a 
judge  of  the  Common  Pleas  in  Hilary  Vacation,  1837,  upon  the 
retirement  of  Mr.  J.  Gazelee.  Mr.  Serjeant  Talfourd  has  been 
appointed  to  the  vacant  judgeship. 

Attorneys  practising  as  proctors. — In  the  diocese  of  Lichfield 
some  of  the  solicitors  applied  to  the  Chancellor  of  Lichfield  to  be 
all5wed  to  practise  as  proctors  in  the  diocesan  courtthere,  there  being 
only  two  proctors  practising,  and  four  of  them  w^e  accordingly 
admitted.  This  admission,  however,  has  recently  been  held  by  the 
Cdart  of  Arches  to  be  invalid  (Fell  v.  Bond  and  others,  13  Jar.  592). 
Sir  Herbert  Jenner  Fust,  after  noticing  that  formerly  there  were  from 
fonr  to  six  practising  proctors,  but  that  at  this  time  there  were  only 
two  actually  practising,  said,  "  These  gentlemen  have  all  served  a 
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derkship  of  five  years,  and  one  of  them  has  a  son  at  present 
articled  to  him  for  that  period  of  time.     Nothing  whatever  has 
been  adduced  to  show  that  the  practice  is  not  as  here  represented* 
Why  should  these  gentlemen  have  served  this  clerkship,  and  per- 
haps, in  some  instances^  have  paid  heavy.  premiuma»  and  certainly 
a  heavy  stamp  duty,  if  no  qualification  ware  neoessaryy  and  tlie 
Chancellor  might  aihnit  whom  he  pleasea?    No  doubt  the  respond- 
ents are  most  respectable  men,  and  may  be  very  able-attomeys  and 
solicitors,  but  it  does  not  follow  that  they  have  any  particular 
knowledge  of  the  practice  of  the  eourt  in  which  they  now  seek  to 
become  practitioners.    There  has  not  been  sufficient  shown  to 
satisfy  me  that  an  additional  nimiber  of  proctors  is  necessary  to 
carry  on  the  business  of  this  court,  or  that  any  inconvenience  will 
arise  to  the  public  from  the  want  of  a  reasonable  choice  of  practi- 
tioners.    The  present  proctors  having  acquired  their  knowledge  at 
considerable  expense,  there  is  a  gentlemiin  educating  in  the  same 
way.    To  admit  the  respondents  to  practise  in  the  court  of  Lich- 
field merely  because  they  are  attorneys  and  solicitors  would  go  far 
to  destroy  the  >yhole  race  of  proctors  in  the  diooese  of  LidifieU^for 
no  person  would  subject  himself  to  the  inoosvenienGe  of  a  clerkship 
of  five  years,  and  pay  considerable  stamp  dvtiea,  if  he  oonld  pnfl-> 
tiae  without  them.     Upon  these  grounds,  tiien,  I  am  of  opb 
that  the  decree  of  the  Chancellor  admitting  these  gentlemei 
be  sustained.'' 

Stamps  on  mortga^  to  benefit  httOdtng  sortelies,— >lh  a  ease  of 
Walker  v.  Giles,  the  Court  of  Common  Pleas  held  that,  by  the  con- 
joint operation  of  the  Friendly  Societies  Act  (16  Geo.  4.  c,  66),  and 
the  Building  Societies  Act  (6  &  7  WilL  4,  c.  82),  mortgages  to 
building  societies  are  exempted  from  stamp  duty.     Glad  as  we 
should  be  to   assist  in  mitigating  the  rigour  of  the  stamp  laws, 
especially  in  their  operation  upon  small  transactions,  we  cannot 
acquiesce  in  the  correctness  of  this  construction  of  the  latter  act» 
and  feel  it  to  be  our  duty  to  warn  the  .trustees  and  advisers  of 
building  societies  against  acting  on  that  decision — ^a  course  whichf 
if  the  liability  of  such  securities  to  stamp  duty  should  be  established, 
would  occasion  irreparahle  mischief,  beoanae  seearilaas  to  building 
societies,  if  liable  to  stamp  duty  at  all,  amahnost  abrifs  eo  ftWfld 
as  to  be  liable  to  the  highest  duty,  unlese  an  expieBS  limitailtoft  of 
the  amount  to  be  recovered  is  inserted,  whidi  imitation  Wbvld,  of 
eourse,  not  be  inserted  by  those  who  acted  on  the  case  of  Walkor 
T.  Giles  (18  Jut.  pt,  1,  p.  26fi). 


THE  NSW  BAKKRUFTCY  ACT. 


nt  Mtr  BuiianipterAfiU  or*  as  the  act  (a.  2)  directs  it  to  be 
grfM.  "Tbe  Bmknipt  Lmt  CMSoiidstioii  Aet.  1849/'  is  now  the 
ol  thekod.     The  fiartiea  «hMS  wehaTe  to  thank  for  it  are  Lord 
mad  the  London  Cownittee  on  the  Baiduropt  Laws,  hoth 
bowever«  affeot  to  have  oanse  ol  oooBphnnt  on  accooiit  of 
altentiona  aaade  in  Faeliament.     This  is  unfortunate,  as  it  b 
lo  gtfe  rise  to  «ne  or  mowaots  to  *'  aaMnd." 

The  act  is  eaasntiaUy  a  "  Coaaolidation  Aet."  and  lubject  to  aH 
4h(s  objaoCiona  ariaing  ftoan  such  a  aiode  of  fnuning  an  act.  Thus 
m^  have  sobm  entirely  new  provisions,  whilst  others  are  taken  ham 
i6nn&  acts  unaltered,  or  (which  will  create  gnat  confusion)  partially 
Altered,  It  will,  tberelore,  be  perpeiuatty  necessary  to  keep  in  ^ew 
Ae  old  and  the  new  enaoimenta.  We  here  propose  to  notice  some 
«f  the  iBOiie  pioaaineot  of  the  akerationa  introduced  by  the  act 
These  are  chiefly  in  the  following  points  : — 1 .  Tbe  abolition  of  a  fiat 
the  substitution  of  a  me»  petition.     This,  however,  only  pre- 

Its  the  necessity  for  the  Chancellor's  ugnature,  but  does  not 

that  greater  evil  to  solictors,  the  payment  of  the  £10,  which 

as  atai  eoatinoed.     2.  The  ooounissioners  have  nearly  all  the  powen 

^bnaedy  exercised  by  the  defunct  Court  of  Review,  with  an  occasional 

appeal.     This  will  be  a  salutary  change  in  some  matters,  particolarly 

*iheao  of  mere  form.     Thus»  for  example,  leave  for  an  equitable 

^snoctgagee  to  sell,  or  party  to  bid,  &c*,  appMoations  which  frequently 

were  very  expensive,  and  caused  much  unnecessary  delay.     3.  The 

eventual  reduction  of  the  London  commissioners  to  four.     4.  The 

Atbetitotion  of  stamps  on  doouments  for  money  payments  to  the 

•offioen.     No  doubt  this  will  be  acceptable  to  solicitors  of  large 

practice,  hot  we  doubt  its  convenience  to  occasional  practitioners.   5. 

In  tbe  acts  of  bankruptcy  the  time  is  shortened  in  the  cases  of  con^ 

^i^rances  (from  6  and  2  months  respectively  to  8  and  1)  and  of  notice 

to  tiaders  to  pay,  compound,  &c.,  judgment  debts,  where  seven  days 

•i(which  seems  a  Atvourite  period  with  the  framers)  is  substituted,  and 

^his  is  die  period  for  a  summons  to  trader  to  pay  or  compound*   6.  The 

iMMor  commiasioDer  (s.  dO)  is  to  exercise  the  authority  of  the  late 

•Cowt  of  fieview  as  to  removal,  &c.,  of  fiats.    7.  A  trader  petitioning 

ibr  adjadicatioB  agabkat  himself  (s.  99)  must  show  that  he  can  pi^ 

•Sa.  in  the  pound.     This  will  be  useful  in  checking  an  abuse.     8. 

The  trader  has  now  seven  days  (s.  104)   to  show  cause  against  the 

tni^indifution.     9,  Protection  is  thrown  aronnd  pM'ties  required  to 

«ign  admissions  (s.  123)  by  making  it  necessary  that  some  attorney 

shMld  be  pieaent.     10.  Pcovisiona  are  made   (s.  135)  by  which 
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fraadulent  or  collusire  warrants  of  idtomajr**  oo^gnoviUi.  or  j^if^lt 
orders  for  judgments  within  two  montha  of  adjudicatioa  are  invalid 
dated,  and  they  are  altogether  void  nnleaa  filed  within  21  days  (asL 
136,  13H).  These  are  important  provisions,  bat  we  think  a.  135  witt 
give  rise  to  much  litigation.  1 1 .  Perhaps  the  greatest -noKrelty  ia  tba 
power  to  grant  1st,  2nd,  and  3rd  class  certificates  of  conformity*  ac- 
cording as  the  bankrupt  has  been  unfortunate  in  the  whole,  or  in 
part,  or  not  at  all.  12.  The  introduction  of  a  acheme  of  diatioetly 
defined  ofi'ences  by  bankrupts,  punishable  by  suspension  or  refusal  oif 
the  certi6cate.  Provisions  are  introduced,  enabling  insolvent 
traders*  with  the  assent  of  a  proportionate  majority  of  thdr  creditoi% 
to  obtain  personal  protection  and  toind^up  their  affairs  by  Inwleafk 
without  the  interference  of  the  court,  or  under  the  superintendenoe 
of  the  court  with  the  aid  of  an  official  assignee  ;  in  either  case  witho 
out  the  stigma  of  bankruptcy. 

Haviug  thus  cursorily  noticed  some  of  the  more  important  poinfta 
in  the  act,  we  proceed  to  notice  some  of  the  provisions  in  more 
detail.  All,  however,  we  can  do,  is  to  give  a  general  idea  of  tba 
scope  of  the  act. 

Extent  of  act — Commencement* — The  act  does  not  extend  to  Scot- 
and  or  Ireland,  and  it  is  to  commence  on  the  1 1th  Oct*,  1849,  and 
by  sect.  4,  all  proceedings  in  bankruptcy,  and  every  fiat  and  petition 
for  arrangement  between  debtors  and  creditors  depending,  shall  be 
proceeded  in  and  brought  to  a  conclusion  under  the  provisions  of  the 
act. 

Rules  and  orders. — ^The  commissioners  are  (s.  6)  empowered  to 
make  rules  and  orders  for  carrying  the  act  into  execution,  and  to 
regulate  the  officers  of  the  court.  The  rules  and  orders  must  ba 
approved  by  the  Chancellor. 

Constitution  of  the  court. — By  sect.  6,  the  Court  of  Bankruptcy 
ia  to  be  a  court  of  law  and  equity,  and  to  continue  to  be  a  coait 
of  record,  and  the  said  court  and  every  commissioner  thereof  ia  to 
have  and  use  all  the  powers,  &c.,  of  a  court  of  record,  and  each  and 
every  of  the  commissioners  for  the  time  being  acting  in  London,  and 
in  the  several  districts  in  the  country,  shall,  singly  and  simultaneously^ 
or  otherwise  as  occasion  may  require,  be  and  form  the  court  fbr 
every  purpose  under  this  act,  or  in  execution  of  any  duty  which  may 
hereafter  be  imposed  on  the  court,  except  where  otherwise  in  this  aflt 
specially  provided.  By  sect.  7,  upon  the  next  two  ocoasiona  of  a 
vacancy  in  the  office  of  commissioner  in  London,  the  vacaaciea  an 
not  to  be  filled  up,  and  the  London  commissioners  are  to  be  reduced 
to  four. 

Sittings  of  the  court. — By  aect.  10,  the  foUowiug  regulation  i^ 
made  as  to  the  sittings  of  the  commissiooers.  The  court  riialL  ait 
for  the  despatch  of  business  daily  throughout  the  year  (Soi^dajt 
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ChrMfHiiaB  Jky,  Good  FHdaj,  Monday  and  Tuesday  in  Ea»ter  week, 
and  days  appointed  for  public  fast  or  Uianksgiviog,  excepted),  and  in 
London,  and  in  each  district  in  the  country,  the  commissioners  of  the 
ooort,  or  soch  of  them  as  occasion  may  require,  shall  attend  for  that 
porpoee :  Provided  that  in  each  district  in  the  country  in  which  there 
ia  only  one  commissioner  of  the  court,  such  commissioner,  or  in  his 
sihaence  from  iHness  or  other  reasonable  cause,  the  registiar  of  the 
court  in  such  district,  shall  so  attend ;  provided  also,  that  during  the 
time  appointed  by  order  of  the  Lord  Chancellor  for  vacations  in  the 
aeveral  offices  of  the  High  Court  of  Chancery,  the  comtniasioners  of 
the  court  in  London,  and  in  the  several  districts  in  the  country 
fcapectively,  shall  have  full  power  and  authority  to  regulate  the 
aktings  of  the  court,  and  appoint  the  attendance  of  such  of  them  as 
vacation  commissioner  or  commissioners  for  that  purpose  as  shall 
appear  fit  and  necessary  for  the  due  administration  of  justice  in  the 
aaid  court. 

Primttty  and  appeOate  jurisdiction, — ^Much  of  the  jurisdiction  for- 
merly exerdsed  by  the  defunct  Court  of  Review  is  now  to  be  exercised 
by  the  commissioners.  Thus,  by  sect.  1 2,  it  is  enacted  that  the  court, 
la  the  exercise  of  its  primary  jurisdiction  by  virtue  of  this  act.  shall 
bave  superintendence  and  control  in  all  matters  of  bankruptcy,  and 
aliall  hear,  determine,  and  make  order  in  any  matter  of  bankruptdy 
whatever,  so  far  as  the  assignees  are  concerned,  relating  to  the  dis« 
position  of  the  estate  and  effects  of  the  bankrupt,  or  of  any  estate  or 
effects  taken  under  the  bankruptcy  and  claimed  by  the  assignees  for 
fhe  benefit  of  the  creditors,  or  relating  to  any  acts  done  or  sought  to 
be  done  by  the  assignees  in  their  character  of  assignees  by   virtue  of 
under  colour  of  the  bankruptcy,  and   also  in  any  matter  of  bank- 
ruptcy whstever  as  between  the  assignees  and  any  creditor  or  other 
peraon  appearing  and  submitting  to  the  jurisdiction  of  the  court ;  and 
also  in  any  application  for  a  certificate  of  conformity,  and    in  any 
oiCher  matter  (whether  in  bankruptcy  or  not)  where  the  court  by 
yirtut  of  this  act  has  jurisdiction  over  the  subj«K;t  of  the  petition  or 
sipplication,   save  and  except  as   may   be   by  this   act    otherwise 
apedally  provided,  and  subject  in  all  cases  to  an  appeal  to  buch  one  of 
the  Vice-chancellors  of  the  High  Court  of  Chancery  as  the  Lord 
Chancellor  shall  from  time  to  time  be  pleased  tc  appoint  to  sit  in 
bankruptcy :  Provided  always,  that  if  no  such  appeal  shall  be  entered 
ivithin  21  days  from  the  date  of  any  decision  or  order  of  the  court, 
snd  be  thereafter  duly  prosecuted,  every  such  decision  or  order  shall 
be  final ;  and  that  every  appeal  shall  be  subject  to  such  regulation  in 
regard  to  deposit  of  costs  as  shall  by  any  general  rule  or   order  to 
be  made  in  pursuance  of  this  act  be  directed. 

Regittrars  of  ike  court. — By  sect.  26,  the  number  of  registrarji 
ting  b  London  b  to  be  reduced  to  four.     By  sect.  27,  in  case  of 


iBness  or  abeeBoe  of  oommiBUoner,  Hie  f>qfirtittr  aajadk  Sm 
bat  he  ifi  not  to  ezerciae  the  power  of  oonautoMtttt  «r  to 
aay  disputed  adjodication,  or  the  allowaaoe  or  wwipfiMian  «£ 
certificate. 

Messengers  ts  bankn^ej^ — Bj  a.  4(>  the  moaieag 
London  are  to  be  rednced  to  four  aa  ▼acanciea  ooonr. 

Stamps  m  lieu  of  fees. — ^A  novelty  to  the  preeettt 
lawyers  is  the  Bubatitution  of  stamps  od  dodUDonto  ioatead  of 
payments  to  the  officers*  This  is  the  revival  of  an  old  atafce  uf  thimgHi 
and  one  which  will  probably  receive  iorther  application.  By  a.  48 
every  document  enumerated  in  the  aoheduk  C.  ahall,  in  Ikm  ai  A 
fees  thereupon,  be  printed  or  written  upon  veUnm,  pagcbascat,  cr 
paper  bearing  the  stamp  duty  set  opposite  to  euoh  doonoMiia 
re^ctively  in  such  schedule*  and  having  the  word  "  baakroptcy"  im^ 
pressed  on  every  such  stamp :  Provided  that  when  any  aneh  doeo** 
ment  shall  consist  of  more  than  one  sheet,  only  the  first  sheet  thereof 
shall  be  impressed  with  such  stamp.  By  s.  52  no  doenmeot  repaired 
to  have  a  stamp  impressed  thereon  shall  be  received  or  filed  or  ho 
used  in  relation  to  any  proceeding  in  the  court,  or  be  of  any  validi^ 
for  any  purpose  whatever^  uuless  the  aame  ^all  have  a  etamp 
pressed  thereon :  Provided  that  if  it  shall  appear  that  any  such 
ment  has,  through  mistake  or  inadvertence,  been  received  or  filed  or 
used  vrithout  having  such  stamp,  it  shall  be  lawful  for  the  oovt  to 
order  that  such  stamp  shall  be  impressed  thereon,  and  when  a  "Irrrf 
shall  have  been  impressed  on  such  document  in  oompUanee  wit^oiiek 
order,  such  document,  and  every  proceeding  in  referenoe  theretoi^ 
shall  be  as  valid  and  effectual  as  if  such  stamp  had  been  ifnpwomt 
thereon  in  the  first  instance. 

The  documents  enumerated  in  the  scbedule  of  the  aot  are :  It^ 
Petition  for  adjudication,  arrangement,  or  certificate  of  arraogonflot* 
Duty,  £10.  2ndly.  Declaration  of  insdvency,  2b.  6d,  .  3idiy» 
Summons  of  trader  debtor,  28.  6d.  4thly.  Admission  or  4cipatt* 
tion  of  trader  debtor,  2s.  6d.  Sthly.  Bond  with  sureties,  5a.  6thfy* 
Search  for  proceeding.  Is.  And  lastly^  aUocaiur  fw  costs  on  the 
following  scsJe : — 

Bill  not  exceeding  £5,  duty,  Is.  6d.  £    a.    d. 

Exceeding  £5  and  not  exceeding  £10 0     2     6 

10       „  „  20 0     5     0 

20       ,,  „  30     0     7     6 

SO       „  „  50    0  10     0 

50       „  „  100     0  15    D 

100       „  „  150     _ 10     0 


150       Tt  i!         200    1   10     O 

*• 


200       „  „  300     i       2     0     P 

300      „  „         500 3     0     0 

500       „  „  5     0     0 
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NOTES  OF  RECENT  LEADING  CASES 


ASSIGNEES  OF  BASKRVFT.—Smng  as  phttntifk—Nam^ 
jmmder,  effect  of—\J<m€M  v.  Smith,  1  Excb.  Rep.  831.]— It  it  a 
well-known  role  that  the  nonjoinder  of  one  joint  contractor  as  a  co* 
plaintifT  is  a  caoBe  of  nonsuit  at  the  trial,  with  the  smgle  exception 
of  execntora,  in  which  case  the  nonjoinder  must  be  pleaded  in 
abatement  (see  1  WilL  Saund.  291,  f.g. ;  Broom's  Part.  Act.  3,  6. 
18,  103,  104,  2nd  edit).  This  exception  was  attempted  in  the 
principal  case  to  be  extended  to  the  assignees  of  an  insolvent. 
There  one  assignee  sued  alone  upon  a  promise  made  to  the  insoWent, 
and  the  defendant  pleaded  plaintiff  was  not  assignee  of  the  debts, 
estate,  and  effects  of  the  insolvent  modo  etjormd.  It  was  urged  for 
the  plaintiff,  on  the  argument  in  banc  (the  point  being  reserved  at 
the  trial),  that  the  assignees  of  an  insolvent  or  bankrupt  were 
tenants  in  common,  and  that  any  one  of  them  might  sue  alone  as  in 
the  case  of  executors,  at  the  peril  only  of  a  piea  in  abatement.  Such 
plea  not  having  been  pleaded  here,  it  was  contended  the  issue  ooght 
to  be  entered  for  the  plaintiff.  The  authorities,  however,  as  far  as 
they  went,  were  against  the  plaintiff.  In  Snellgrove  v.  Hunt  (I 
Chit.  Rep.  7  i )  Lord  Tenterden  laid  it  down  that  if  there  are  two 
■ss^ees  of  a  bankrupt  in  an  action  on  contract  both  must  join ;  bat 
then  it  was  remarked,  the  declaration  in  that  case  was  founded 
catirely  npon  promises  to  the  assignees,  not  to  the  bankrupt.  Then, 
too,  in  Cum  v.  Read  (3  Atkyns,  569),  Lord  Hardwicke  even  held 
that  a  payment  to  one  assignee,  without  the  receipt  of  both,  was  not 
a  good  discharge.  So  also  in  Scott  v.  Godwin  (1  B.  and  P.  71), 
a  point  very  analogous  was  solemnly  determined.  It  was  an  action 
oi  covenant  against  lessee  by  one  assignee  of  a  reversion,  and  it  ap* 
peared  on  the  record,  without  plea  in  abatement,  there  were  two 
joint  assignees  of  the  reversion,  there  being  no  averment  that  the 
assignee,  who  had  not  been  joined  as  a  plaintiff,  was  dead.  Chief 
Joatioe  Eyre  said,  "  The  effect  of  there  being  joint  assignees  was 
that  the  defendant's  covenants  became  also,  by  operation  of  law, 
ctmtracta  with  them  jointly,  and  that  all  causes  of  action  arising  out 
oi  those  contracts  must  follow  the  nature  of  those  contracts,  and 
must  arise  jointly  ;  aad  it  was  fundamentally  wrong  to  suppose  one 
coold  sue  alone."  As  the  plaintiff,  therefore,  was  bound  to  recover 
by  the  strength  of  his  own  title,  it  not  being  alleged  by  him  dte 
other  assignee  was  dead,  judgment  was  given  for  the  defendant. 
The  case  lastly  cited  was  held  to  be  decisive  of  the  question  in  the 
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principal  case.     Pollock.  C.  B.,  in  delivering  the  jodgmeDt  of  the 
conrtt   says,   "We  are  of  opinion  the  rule  which  exiata  in  the 
case  of  ezecutora  does  not  apply  to  that  of  the  assignees  of  a  hank* 
rnpt  or  insolvent.     Executors  are  seised,  as  the  hooks  state,  per  aty 
et  per  tout,  and  each  executor  represents  the  testator,  and  may  him- 
self dispose  of  the  property.     Such  is  not  the  case  with  the  assignees 
of  a  bankrupt  or  insolvent ;  and  without  going  so  far  as  in  the  case 
of  Cann  v.  Read  (3  Atk.  569),  where  in  substance  Lord  Hardwicke 
seemed  to  think  the  consent  of  both  the  assignees  of  a  bankrupt  was 
necessary  to  give  a  valid  discharge,  it  appears  to  us  the  principle 
upon  which  the  present  case  ought  to  be  decided,  is  to  be  found  in, 
Bcott  V.  Godwin.   A  contract  with  traders,  if  they  become  bankrupt, 
becomes  a  contract  with  the  assignees,  according  to  the  statute,  pre- 
cisely as  if  the  assignees  had  themselves  been  parties  to  the  contract* 
The  assignees  in  the  present  case,  to  whom  by  the  Insolvent  Act  is 
transferred  the  contract  with  the  insolvent,  are  really  in  precisely  the 
same  situation  in  that  respect  as  are  the   assignees  of  a  reversion 
under  the  statute  of  Hen.  VIII."  (Jones  v.  Smith,  1  Exch.  Rep.  831). 
BILL  OF  EXCHANGE. — Pleading  —  Gambling  consideration 
— 0«tw  of  proof — Notice  of  illegality — [Cole  v.  Batcock,  1  Ir.  Jur. 
331]. — We  have  before  (pp.  181 — 184)  noticed  a  case  on  the  sub- 
ject of  the  onus  of  proof  of  illegality  of  consideration  for  a  bill  of 
exchange,   and  the  following  case,  though  chiefly  important  in  a 
pleading  point  of  view,  is  usefully  referred  to.  To  a  declaration  upon 
two  bills  of  exchange,  the  defendant  pleaded  "  That  before  and  at 
the  time  when  he  first  became  and  was  the  indorsee  and  holder  and 
interested  in  the  bills  of  exchange  the  plaintiff  knew  they  weregivea 
for  an  illegal  consideration."     The  plaintiff  replied,  "That  he  did 
not  before  or  at  the  time  when  he  first  became  and  was  the  indorsee 
and  interested  in  the  said  bills  know  they  were  given  for  an  illegal 
consideration."     Held,  on  demurrer  to  the  replication,  that  as  the 
statement  in  the  plea  meant  a  single  allegation  that  the  pUdntiiF 
became  indorsee  and  interested  at  the  same  moment,  or,  in  other 
words,  had  then  notice  of  the  illegality,  that  the  traverse  was  good. 
The   plea  also  alleged  that  the  money  was  lost  at  a  certain  game 
called  '*  Hazard,"  and  that  the  plaintiff  well  knew  that  was  the  con* 
sideration  for  the  bills.     The  replication  alleged  that  the  plaintiff 
did  not  know  that  the  bills  were  given  for  the  consideration  in  the 
plea  mentioned.     Held  also  that  it  was  a  good  traverse,  the  replica* 
tion,  being  in  the  same  words,  must  be  taken  to  be  co-extensive  with 
those  of  the  plea.     Held,  that  the  traverse  did  not  throw  the  onoa 
upon  the  defendant  of  proving  a  knowledge,  in  the  plaintiff,  of  the 
illegality  before   and  at  the  time  of  his  becoming  holder,  as  if  he 
proved  a  notice  of  it  before  he  became  so,  it  would  follow  he  had  it 
at  the  time  {Cole  v.  Batcock,  1  Ir.  Jur.  331). 
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COPymGWr.^Righi  of  foreigner  to  copyright  m  Enghni^ 
Proof  of  prior  publiaUum — Evidence — Production  of  copg-^Booeeg 
i,Dmni»ont  13  Jur.  678],— TTie  right  of  a  foreigner  to  acqaire  a 
eopyright  in   works  first  published  in   England  has  lately  been 
sereral  times  before  the  courts.     In  one  case  (Cocks  v.  Purday.  17 
Law  JounL,  N.  S.,  C.  P.  273;  8.  C.  12  Jur.  677)  it  was  held  by 
the  Court  of  Common  Pleas  that  an  alien  friend,  the  author  of  a 
work  composed  abroad,  of  which  he  is  also  the  first  publisher  in 
ikigland,  and  which  has  not  been  mside  publici  juris  by  a  previous 
publication  elsewhere,  has  a  copyright  in  that  work,  for  an  infringe* 
ment  of  which  he  can  maintain  an  action  in  this  country.     And 
that  this  right  is  not  defeated  by  a  contemporaneous  publication  of 
the  same  work  abroad.     However,  the  Court  of  Exchequer,  in  a 
later  case  (Boosey  v.  Purday,  not  yet  reported),  after  reviewing  all 
the  authorities,  has  held  that  an  alien  resident  abroad  cannot  have 
copyright  in  England.     And  now  in  the  principal  case  the  Court  of 
Queen's  Bench,  acting  on  the  dedsion  in  Cocks  v.  Purday  (suprd) 
have  decided  that  there  is  a  copyright  in  England  for  the  works  of  a 
foreigner  published  here   without   having   been   before  published 
abroad.     In  this  case,  which  was  an  action  for  infringing  the  copy- 
right in  an  opera,  the  question  as  to  proper  proof  of  prior  publica- 
tion abroad,  in  order  to  destroy  the  copyright,  was  much  considered. 
The  defendant,  in   order  to  prove  a  prior  publication,  offered  in 
evidence  the  statement  by  a  witness,  that  he  had  seen  in  print,  in 
Milan,  many  parts  of  the  opera  before  the  10th  June,  1831.     Held 
inadmissible,  without  accounting   for  the  non-production   of   the 
printed  copies.     The   statement  by  a  witness  of  his  having  heard, 
before  the   10th  June,  1831,  persons   in  society  sing  parts  of  the 
opera  at  a  piano,  with  printed  music  before  them,  is  no  evidence  that 
the  music  m  the  printed  papers  was  the  same  as  that  of  the  opera  in 
question   {Booseg  v.  Davidson,  13  Jur.  678).     Per  Patteson,  J.: 
"  By  the  5  &  6  Vict.  c.  45,  s.  1 1 ,  registration  is  primd  facie 
evidence  of  copyright ;  and,  by  sect.  1 6,  the  defendant  who  means 
to  set  up  a  prior  publication  must  give  a  notice,  stating  when  and  by 
whom  such  publication  was  made ;  and  the  plaintiff  having  relied 
upon  the  registration,  and  the  production  of  the  five  pieces  registered, 
the  defendant  had  to  prove  a  prior  publication,  and  he  accordingly 
endeavoured  to  show  that  the  printed  opera  had  been  publicly  sold. 
The  obvious  course  for  doing  this  would  be  to  call  the  tradesman 
wbo  had  sold,  or  a  customer  who  had  bought,  the  work  in  question 
in  a  course  of  public  sale ;  in  either  case  the  identity  of  the  work  so 
sold  with  the  work  in  question  should,  by  law,  be  made  apparentj. 
either  by  the  production  of  the  work,  so  that  the  contents  might  be 
compared,  or  by  accounting  for  its  non-production,  so  that  secondary 
evidence  of  such  contents  might  be  made  admissible.    The  evidence 
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in  qaeation  was  adduced  to  show  that  the  printed  papac  J^ing  befrftt 
the  mnsieal  perfonirar  had  been  potcfaaaed  in  the  aaoal  way^and 
whieh,  for  the  preaent  argnment,  may  be  aaaomed,  and  alaa  diat Ai 
contents  were  the  same  as  those  of  the  woric  registered  by  the  plus* 
tiff.  Bat  the  printed  paper  itself  is  the  legal  evidence  of  its  coik 
tents,  and  the  plaintiff  had  a  right  to  object  that  there  was  no  J^gal 
evidence  of  its  contents  nnless  it  was  produced  or  accounted  fiir. 
The  defendant  showed  no  inability  to  produce  the  paper — ^indeed*  the 
coDtrery  was  rather  apparent,  as  the  bookseller  and  shopman  wha 
were  supposed  to  have  sold  the  work  at  Milan  were  shown,  by  craaa- 
examination,  to  be  present  at  the  trial ;  and  he  offered  the  several 
presumptions,  that  the  witness  carried  in  his  memory  the  words  and. 
mnsie  of  the  plaintiff's  work,  and  the  words  and  music  that  he  had 
BO  heard  in  society,  and  could  attest  then'  identity,  and  ako  that  the 
prrated  paper  lying  before  the  performer  contained  that  which  was 
being  performed,  instead  of  the  certainty  ^ich  the  production  of  the 
paper  itself  would  have  given,  and  whidi  certainly  is  required  by  law 
when  it  ean  be  had." 

SLANDER  —  Privilege  eomtmaneatum  —  Ejtpreaa  malice.'^^ 
IStrnpsan  v.  Robhsoft,  IS  Law  Joum.,  N.  S.»  Q.  B.  73]. — We  have 
before  (pp.  209,  210)  stated  the  general  rule  as  to  privileged  communi- 
cations, and  the  following  case  may  be  usefully  added.  In  an  actioB 
for  words  which  are prm^/aeieprivileged,  evidence  teadmg  to  make  oat 
an  admission  by  Ihe  defendant,  subsequently  to  the  speaking  of  the 
words,  of  a  dispute  existing  between  him  and  the  plaintiff,  before  the 
spewing  of  the  words,  about  a  sum  of  money  claimed  to  be  doe  from 
the  defendant  to  the  plaintiff,  is  admissible  to  show  express  mafice ; 
and  the  evidence  of  the  examination  of  the  plaintiff  himself  before  a 
commissioner  in  insohreney  on  oeeaakm  of  an  appUoation  by  t&e 
defendant  to  the  court  to  have  tiie  debt  so  claimed  by  the  plaintiff 
and  mserted  in  his  schedule  struck  out  therefrom,  and  on  which  occa- 
sion the  defendant  declined  to  be  examined,  though  called  upon,  is 
proper  to  be  left  to  the  jury  as  evidence  of  such  admission  of  a  pse- 
viow  dispute.  Where  a  justification  of  the  truth  of  the  words  had 
been  pleaded,  and  the  plaintiff,  duriog  the  trial,  offered  to  aooept  an 
apology  and  a  verdict  for  nominal  damages,  if  the  defendant  wmdd 
withdraw  the  plea  of  justification,  which  the  defendant  refnsed  to  dOt 
thoi^  he  did  not  attempt  to  prove  it :  Held,  that  this  conduct  on 
the  port  of  the  defendant  was  also  proper  to  be  left  to  the  jury,  w^ 
reference  to  the  question  of  malice  as  wdl  as  that  of  dami^ges.  Ar 
Lord  Denman,  C.  J. :  "  The  evidence  was  said  to  be  inadmissiUe  oB 
theanlhority  of  Melen v.  Andrews  (Moo.  andM.  326),  m  which  Tarle^ 
B>,  declined  to  receive  against  a  party  proof  of  evidence  given  in  hii 
pvesenoe  by  a  witness,  and  not  denied  by  him.  Hmt  learned  ju^ge 
thought  it  safer  and  better  not  to  hj  before  the  jury  the  defendmt's 


kiiii«t  dieajiog  in  a  ooort  of  jostioe  what  a  witnen  iwon  to 
die  pH^adice  of  «  party  preseat,  although  the  party  had  the  oppov« 
trnky  fd  cro8t-*examining  the  witotMi  of  whi^  he  did  not  avail 
Innuwlf,  We  do  not  understand  that  case  as  deciding  that  under  no 
cinannstaafiea  can  snch  evidence  be  admitted,  though  the  learned 
jmjjge  thought  it  in  that  case  safer  and  better  to  exclude  it,  and  the 
plaJHtiirs  counsel  acquiesced ;  for  cases  might  certainly  be  conceived 
ax  which  a  party  by  not  denying  a  charge  so  made  might  possibly 
atford  strong  proof  that  the  imputation  was  just.  But  the  case  does 
not  apply.  The  object  of  the  evidence  m  this  case  was  not  to  deduce 
the  truth  of  the  plaintiflTs  statement  from  the  defendant's  not  denying 
itv  but  to  make  it  probable  that  the  plaintiff  bad  given  such  proro* 
ealion  by  former  disputes,  as  might  natnially  be  expected  to  excite 
tlie  defendant's  ill-will  towards  him." 

BQUITT. 

ARTICLED  CLERKS— IZtf/um  of  premium  on  death  of  eoUcUor. 
— [Htrsf  T.  Tokon^  13  Jur.  596].*— This  case  as  the  right  of  an  arti* 
^ed  clerk  to  the  return  of  part  oif  premium  on  the  death  of  solicitor, 
is  a  very  important  one  to  both  solicitors  and  their  articled  clerks. 
The  V.  C.  of  England  decided  that  where  a  solicitor,  to  whom  a 
dak  is  articled,  dies  shortly  before  tbe  expiration  of  the  second 
year  of  tiie  articles,  a  bill  will  lie,  on  behalf  of  the  clerk,  against  the 
execntoca  of  the  solicitor  for  a  return  of  a  proportionate  part  of  the 
fteminm  of  clerkship  (Hirst  y.  ToUon,  13  Jur.  596).  Per  V.  C. 
of  England :  "  The  case  stands  in  this  way  :  it  is  alleged  that  there 
has  accrued  a  debt,  in  the  sense  of  aright  of  the  plaintiff,  tbe  mother, 
ta  have  a  return  of  a  proportional  part  of  the  premium.  Then  the 
party  (Mr.  Tolson)  being  dead,  this  is  merely  a  suit  against  his  estate ; 
smd  it  appears  to  me  just  the  counterpart  of  a  case  which  vfas  before 
we  the  otiser  day,  where  a  party  filed  a  bill  against  the  husband  of 
%  feme  covert  because  she  (the  plaintiff)  had  advanced  money  to 
the  wife,  and  in  which  cases  were  cited  which  did  show,  that,  in  the 
case  of  the  husband  being  dead,  equity  did  assume  a  jurisdiction  ;  but, 
inasmnch  as  there  the  husband  was  alive,  I  held  that  I  had  no 
jurisdiction  over  the  estate.  But  here  it  is  admitted  that  there  is  a 
ease  at  law,  and  the  party  is  dead :  therefore  you  have  a  right  to 
ne  the  estate.  My  motion  is,  that  it  is  a  case  in  which  there  is  a 
legal  debt,  payment  of  which  may  be  sued  for  out  of  the  estate.  It 
seems  to  me,  that,  on  the  very  face  of  the  contract,  there  is  some 
debt :  I  do  not  say  to  what  amount — that  must  be  referred  to  the 
Hester*     I  cannot  compel  the  parties  to  arbitrate." 

JUDGE. — Judge  interested  in  cause — How  far  it  incapacitates  him 

from  aeUng — [The  Grand  June,  Canal  Co.  v.  Dimes,  13  Jur.  503]. — 

It  is  a  well-known  maxim  or  rule  of  the  common  law,  that  no  one  can  be 

a.jiidgein  his  own  cause;  for,  as  Littleton  (s.  212)  says,  "It  ia 


against  reason  tbat  if  wrong  be  done  to  any  maa;  that  he  ttiet^of 
ahonld  be  hia  own  judge  (see  farther  Com.  Dig.  Tit.  "  Coorta.*'  p« 
1 6  and  "  Jastieea/'  I.  3 ;  1   Salkeld,  869 ;  Broom's  Maxima.  84). 
And  this  maxim  has  been  held  to  prevent  a  justice  of  the  peace,  who 
is  interested  in  a  matter  pending  before  the  coort  of  quarter  sessiooa* 
though  tbe  interest  be  merely  a  liability  to  pay  a  rate,  from  taking  m 
part  in  the  proceedings  (see  Reg.  ▼.  Cheltenham  Fkving  Company. 
I   Q.  B.  Rep.  367 ;  S.C,  5  Jar.  867).     And  the  whole  will  be 
vitiated,  though  there  was  a  majority  in  favour  of  the  decision,  with* 
out  reckoning  the  vote  of  the  interested  party  (Reg.  v.  Just,  of  Hert* 
fordshire,  6  Q.  B.  Rep.  753  ;  see  also  Reg.  v.  Upton  St.  Leonard^. 
16  Law  Journ..  N.  S.,  M.  C.  84 ;  Esdaile  v.  Lund,  12  Meea.  &  W. 
784).     Tbis  subject  has  been  lately  fully  discussed  in  Chancery,  and 
some  limitation  has  been  put  upon  it,  arising  from  the  necessity  of  the 
case.     It  was  laid  down  in  the  principal  case  by  the  Master  of  the 
Rolls,  that  it  is  a  fundamental  and  important  role,  that  no  one  ought  to 
be  a  judge  in  his  own  cause,  and  that  no  judge  ought*  by  himself  or 
his  deputy,  to  hear  and  determine  any  cause,  or  make  any  urder,  or 
do  any  judicial  act  in  a  cause  in  which  he  haa  a  personal  interest; 
and  this  rule  ought  not  to  be  departed  from  without  necessity,  but  it 
must  give  way  to  circumstances,  and  to  the  necessity  of  avoiding  a 
denial  of  justice.     There  is  no  difficulty  in  acting  on  the  rule  where 
there  are  several  courts  having  concurrent  jurisdiction,  or  where  there 
is  one  court  consisting  of  several  co-ordinate  judges ;  but  where  the 
whole  jurisdiction  is  vested  in  one  judge,  or  where  there  are  no   co« 
ordinate  judges,  and  the  subordinate  judges  are  in  effect  depatiea, 
whose  decisions  are  not  complete  till  sanctioned  and  adopted  by  tbe 
supreme  judge,  as  in  the  Court  of  Chancery,  cases  must  arise  in  which 
it  will  be  impossible  to  act  in  strict  conformity  with  the  rule  without 
a  failure  of  justice.     And  for  this  reason  the  rule  cannot  in  atnctoeaa 
and  to  its  full  extent,  be  applied  to  the  Lord  Chancellur  in  cases  ia 
which  he  has  such  an  interest  as,  according  to  the  practice  of  the  court. 
does  not  make  him  a  necessary  party  to  the  suit     There  is  not.  and 
cannot  in  any  case  be  an  incapacity  of  the  judge  to  make  an  order  or  do 
any  act  in  a  matter  within  his  proper,  peculiar,  and  exclusive  jurisdie- 
tion,  if  such  order  or  act  be  necessary  to  prevent  a  failure  of  justice:; 
and,  whatever  interest  a  judge  may  have,  if  justice  cannot  be  had 
without  ^n  act  or  order  of  his.  be  cannot  refuse  to  act.     In  casefi 
where  questions  of  this  kind  arise*  the  judge  most  have  and  exerciae 
a  discretion,  and  having  the  capacity,  must  not  interfere  further  than 
the  necessity  of  the  case  requires.     In  a  case  in  which  the  quealjeii 
was  between  an  individual  and  a  canal  company,  in  which  the  C{ma« 
cellor  held  shares,  as  to  the  right  of  a  piece  of  land  over  which  tfaa 
canal  flowed,  and  an  order  was  made  on  appeal  by  the  Lord  Cbaih 
cellor,  the  Master  of  the  RoUs,  who  heard  the  ap{iltaatioQ  aft  ||r 


rapest  of  Ae  Chanodlor.  tthmd  to  dkchftrge  die  order  oa  tbe 
grmind  that  it  was  vitiated  by  suoh  btereat  in  the  Chancellor, 

MARRIAGE — Qm^iomi  m  rettrami  of  marriage— Proviao^^ 
Awmtif — [rt  CorktTM,  I  Ir.  Jar,  316]. — We  have  before  (pp.  64, 65) 
balled  attention  to  gifts  determinable  on  marriage,  and  it  has  been  seen 
that  the  Lord  Chancellor  has  placed  the  doctrine  on  the  footing  of  a 
^nalified  contract,  according  to  which  the  terms  of  the  proviso  are 
made  part  of  the  contract,  and  any  one  claiming  the  gift  most  show  that 
Ills  claim  is  within  the  terms  of  the  contract.  It  is  not,  according 
to  this  doctrine,  an  nnqnalified  gift  for  the  life  of  the  party,  with  an 
attempt  to  defeat  the  gift  by  an  illegal  condition  snbseqaent.  The 
above  doctrine  has  been  acted  on  in  a  late  case  in  Ireland  where 
there  was  a  bequest  of  an  annuity  of  £50  to  A.  V.  C,  a  widow,  for 
her  life,  provided  she  did  not  marry  again.  It  was  held  that  the 
annaity  determined  on  the  second  marriage  of  A.  V.  C,  and  the 
pfTovisotbat  she  should  not  marry  again  was  not  a  condition  snbse* 
qoent  so  as  to  be  void  in  restraint  of  marriage  (re  Corkers,  1  Ir. 
Jnr.  Si 6). 

SETTLEMENT— TP|/e'«  eputy  to  eettkment— Legacy  to  Autbtrnd 
end  wife  JouUlg — lAtcheson  v.  Atekeeon,  13  Jur.  666], — A  court  of 
equity  upon  the  principle  that  he  who  would  have  equity  must  do 
equity  (5  Myl.  and  Cr.  97  ;  4  Hare,  1)  will  not,  where  a  husband, 
in  order  to  reduce  his  wife's  property  into  possession,  is  obliged  to 
seek  its  assistance  HO  Vesey.  90 ;  4  Id.  15),  afford  the  required 
aid,  except  upon  the  terms  of  his  making  a  proper  settlement  upon 
her  (Sturgis  v.  Champneys,  5  Myl.  and  Cr.  97 ;  Hanson  v.  Keating, 
4  Hare  I ;  S.  C,  8  Jur.  949).  And  the  same  rule  holds  as  against 
persons  daiming  under  the  husband,  as  creditors  (Ibid.  2  Atk.  420 ; 
1  Sim.  and  Stn.  250).  This  right  of  the  wife  is  termed  her  equitg 
to  a  settlement.  The  following  case  is  one  of  some  novelty  as  well 
as  of  practical  importance.  A  testatrix  gave  a  legacy,  to  R.  S.  A„ 
his  wife  and  children  ;  the  husband  and  wife  being  entitled  to  one  share 
equally  with  the  children,  the  wife,  who  was  living  separate  from  her 
hnaband,  in  a  suit  instituted  by  the  husband  and  his  assignee,  to 
have  the  rights  of  himself  and  wife  and  children,  in  the 
legacy,  ascertained,  claimed  a  settlement  out  of  the  whole 
share  given  to  her  and  her  husband.  The  husband,  on 
Ae  other  hand,  claimed  a  moiety  of  the  share  in  his  own 
fight,  and  a  moiety  in  right  of  his  wife,  and  insisted  that  she 
vtas  only  entitled  to  a  settlement  out  of  the  latter  moiety  : — Held« 
that  sH  the  court  could  do  was  to  preserve  the  wife's  right  by  sur« 
vivorship ;  and  the  whole  share  was  directed  to  be  carried  over  to  the 
joint  account  of  the  husband  and  wife,  the  dividends  to  be  paid  to  the 
bosband  daring  their  joint  lives,  with  liberty,  on  the  death  of  either, 
fcr  the  enrvivor  to  np^y*    Atckeson  v.  Atcheson,  13  Jur.  666. 


or  a  jokit  teniBcy,  sabjaet  to  ievtsraBoe  in  the  ordnnay  way ;  wbA  te 
tdaiBiB  one  moiety  in  his  own  right,  «nd  tiie  otlier  moiety  m  liglit  of 
liiswile;  and  he  proposes  that  a  settlment  shotdd  be  made  of  te 
moiety  which  he  daimB  in  her  right.     But  the  wife,  on  Uie  oAmT 
kand,  claims  a  settlement  out  of  the  whole  sam,  or  lliat  llie  whote 
aam  should  be  preserved  undivided,  m  order  that  she  may  have  it  W 
ike  survives  her  hnsbuid.     It  is  plain,  dMkt,  if  'Aie  hmband  were  to 
be  held  entitled  to  the  whole  m  lua  own  right,  k  worid  be  Ike  wuat 
thing  as  if  the  wife's  name  were  strode  oat  of  the  bequest ;  bat  be 
does  not  claim  that.     And,  on  the  other  hand,  it  is  eqodly  phin  Halt 
tiie  wife  is  only  entitled  to  a  settlement  ont  of  that  which  the  husboA 
is  entitled  to  in  her  right ;  and  if  she  vrere  held  entitled  to  a  8ettl»i 
ttsnt  out  of  the  whole  sum,  as  if  the  husband  were  entitled  to 
whole  in  her  right,  it  would  be  the  same  as  if  his  name  wore 
ont  of  the  bequest.     I  think  she  is  not  entitled  to  a  setdenient  oift 
of  the  whole  share,  because  the  husband  is  not  entitled  to  the  wMte 
in  her  right.     Their  interest  is  a  joint  interest,  and  if  it  were  sai 
ordinary  joint  tenancy  the  claim  of  the  husband  might  be  Bustmned. 
But  the  husband  and  wife  daim  by  entireties,  and  their  latereMfe 
do  not  appear  to  be  sul^ect  to  the  ordinary  inddents  of  a  joaift 
tenancy,     I  am  not  able  to  decide  what  portion  ought  to  be*  settkel 
upon   her.     I  could  derive  no  assistance  from  the  ease   of  ikb 
Attorney 'General  v.  Bacohue  (9  Price,  SO;  1 1  /d.  547)  ;  forlfhongft 
llie  case  was  twice  argued,  and  various  points  raised.  Mid  the  eemt 
a(t  last  observed  that  it  would  be  materidto  ascertain  what  would  be 
the  effect  of  a  similar  joint  bequest  made  to  a  daughter  of  the  te^ 
tator  and  an  entire  stranger,  the  judgment  was  given  withouet  any 
observations  on  these  points,  and  no  reasons  were   given   for  the 
dedsion,  either  in  the  Court  of  Exchequer  or  in  the  Court  of  Skciia* 
quer  Chamber.     If  a  bond  is  given,  payable  to  husband  and  wflb 
jointly,  the  husband  alone  may,  in  the  lifetime  of  the  wife,  reomt  te 
whole,  and  if  be  does  not,  it  will  belong  to  the  wife  surviving^.     So^ 
ia  the  case  of  a  legacy  given  to  husband  and  wife  jointly,  payment  fa 
tfie  husband  in  the  lifetime  of  the  wife  would  be  good ;  but  if  it  WHS 
mot  paid  to  him,  the  wife  would  be  entitled  to  it 'if  she  survived ;  or  f 
tbe  legacy  were  brought  into  court,  he  might  have  the  whole,  iMk 
ber  consent.     Under  all  the  circumBtances,  it  appears  to  me,'tbat'rii 
which  the  court  can  do  is  to  preserve  the  wife's  right  to  it  by  aaff» 
i^orship.     I  am  of  opinion  that  the  abare  ought  to  be  carried 
to  the  joint  account  of  the  husband  and  wife,  and  the  dii^dendn 
to  the  husband  during  their  joint  livua ;  and,  on  the  death  tif 
die  survivor  most  have  liberty  to  apply.'* 

VENDOR  AND  FVRCBASER^SpeciJh.perfbnmm 
0km    Timewhen  of  ike  eesence  efihe  ^Mtract^^E^tidemet  ^pu»  Uaiil^ 


tljfeti — Waiver — INokes  ▼.  KUmomf,  1   De  Gex  and  Smale,  444]. 
—In  the  case  of  a  coDlniel#Mraife,  ifit  appear  that  the  object  of  one 
party  kmum  to  ike  other  wait  that  the  property  ahonld  be  conveyed 
or  potaesaion  giren  on  or  bcfere  «  gmn  period,  aa  the  case  of  a 
lumae  for  raaidenoe  or  the  ISiuR,  time  is  of  the  essence  of  the  contract. 
^er  B.  Alderson  in  Hepwell  ▼.  Knight,   1  You.  and  Coll.,  Ezch. 
Ca8.415).     And  if  has  been  decided  that  whether  time  was  origs« 
nOy  of  the  essence  of  the  contract,  and  whether  if  it  were,  it  con* 
limied  so  to  be,  are  questions  -dependiag  on  evidence  (Levy  v.  Lindo, 
9  Meriv.  81).     In  tbe  principal  case,  it  was  held  ihsA  in  a  snit  by  a 
^^reador  for  specific  performance  against  a  purchaser,  if  the  eontract 
alifiiated  that  the  possession  should  be  given  at  a  specified  day,  it 
J8  competent  for  the  purchaser  to  insist  that  both  time  and  a  vacant 
jjDBScssion  are  of  the  essence  of  the  contract,  and  the  court  will 
itoa^t  as  evidence  that  such  was  the  purchaser's  object  statements 
made  by  the  agent  of  the  purchaser  at  the  time  of  signing  the  con- 
tkact     Where  a  purchaser  has  consented  to  enlarge  the  time  for 
compledon,  and  where  a  vacant  possession  was  of  the  essence  of  the 
flontxact,  it  is  competent  for  him  to  object  to  complete  at  the  ex- 
pnation  of  such  enlarged  time,  if  the  possession  is  not  then  vacant* 
and  if  he  has  done  no  act  towards  completion  of  the  contract  after 
\t  had  notice  that  vacant  possession  could  not  be  given  at  the  day. 
Btat  where  a  purchaser  had  by  his  acts  waived  the  time  of  com- 
pletion in  the  funst  instance,  and  bad  gone  on  for  some  time  inducing 
the  vendor  to  incur  expenses  to  perfect  his  title,  and  suddenly,  upon 
the  discovery  that  vacant  possession  could  not  be  given  according  to 
i^ulataon,  declined  to  complete,  the  court,  although  it  dismissed  a 
Ul  filed  against  such  a  purchaser  for  specific  performance,  dismissed 
il  without  costs  {Nokes  v.  KUmorey,  1  De  Gex  and  S.  444).     Per 
Tl   C    Knight  Bruce:    "Now  assuming  the  defendant  to  have 
iMied  to  hmld,  and  that  widiout  delay,  on  some  part  of  the  property, 
iSie  evidence  has  foiled  to  satisfy  me  that  he  proposed  or  meant  to 
do  80  on  that  smaller  portion  of  it  which  was  held  by  A.  and  W., 
and  I  am  not  persuaded  that  it  was  a  matter  of  importance  to  the 
defendant,  that  either  A.  or  W.  should  quit  his  holding  in  1845 or 
1948.     Still,  it  cannot,  I  thiol,  be  denied  that  the  defendant  had  a 
agttt  to  atipdate,  and  to  stipulate  effectnally,   if  expressly  and 
flWnctfy.  that  whether  for  a  good  or   a  weak  reason,  time  and  a 
fiOiBession  should  be  of  the  essence  of  the  contract.     And, 
the  pleadings  and  evidence,  I  conceive  that  Lord  Kilmorey, 
liere  a  de^dant  in  a  smt  for  sj^eta&c  performance,  has  rela- 
maeiy  afl^ed,  and  has  sufficiently  for  the  purposes  of  the  cause 
jvoved,  Qiat  in  effect  he  did  so  stipulate — ^I  do  not  say  on  the 
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RECENT  STATUTES. 


Defects  in  leases  under  powers, — ^Those  who  have  had  any  ex* 
perience  in  conveyancing,  know  how   seldom  leases  granted  under 
powers  are  valid  by  reason  of  the  terms  of  the  power  not  htmg 
exactly  pursued.     This  statute  is  framed  to  meet  the  evils  arising 
from  this  state  of  things,  and  if  it  shall  be  found  to  furnish  a  complete 
remedy,  it  will  be  a  great  boon.     The  case  is  one  of  great  difficulty 
to  deal  with  satisfactorily,  as  in  most  instances,  not  only  the  right  of 
the  party  exercising  the  power  is  in  question,  but  that  of  parties  in 
remainder  or  reversion,  to  say  nothing  of  the  representatives  of  ea^ 
of  them.     We  will  now  see  what  the  statute  offers  as  a  remedy.  By 
sect.  2,  leases  invalid,  owing  to  a   deviation  from  the  terms  of  the 
power,  are  to  be  deemed  contracts  in  equity,  for  such  leases  as  might 
have  been  granted  under  the  power.     It  is  enacted  that  where,  in  the 
intended  exercise  of  any  power  of  leasing  (whether  derived  under  an 
act  of  Fkrliament  or  not),  a  lease  has  been,  or  shall  hereafter  be 
granted,  which  is,  from  non-observance  or  omission  of  some  condi- 
tion or  restriction,  or  by  reason  of  any  other  deviation  from  the  terms 
of  such  power,  invalid  as  against  the  person  entitled  after  the  detenm« 
nation  of  the  interest  of  the   person  granting   such  lease  to  the 
reversion,  or   against  other  the  person   who,  subject  to  any  lease 
lawfully  granted  under  such    power  would  have  been  entitled  to 
the  hereditaments   comprised   in    such  lease,   in    case  the    aame 
have  been  made  bond  fide,  and  the  lessee  named  therein,  his  heirB* 
executors,  &c.,  have  entered  thereunder,  shall  be  considered  in  equity 
as  a  contract  for  a  grant,  at  the  request  of  the  lessee,  his  heirs,  execu- 
tors, &c.,  of  a  valid  lease  under  such  power,  with  similar  provisiona* 
Such  contract  is  to  be  binding  on  all  persons  who  would  have  been 
bound  by  a  lease  lawfully  granted.     But  it  is  provided  that  no  lessee 
under  such  invalid  lease,  his  heirs  &c.,  shall  be  entitled  by  virtue  of 
such  equitable  contract  to  obtain  any  variation  of  such  lease,  where 
the  persons  who  would  have  been  bound  by  such  contract  are  willing 
to  confirm  such  lease  without  variation.     By  sect.  3,  the  acceptance 
of  rent  under  the  invalid  lease  is,  as  against  the  acceptor,  to  be  a 
confirmation  of  the  lease.     By  sect.  4,  leases  invalid  at  the  grantinig 
thereof  by  reason  that  at  the  time  of  granting  the  party  cooldnol 
lawfully  grant  such  lease,  may  become  valid  if  the  grantor  oootvHse 
in  the  ownership,  until  die  time  when  he  might  lawfully  grant  each 
a  lease.     By  sect.  5,  where  the  lease  does  not  refer  to  the  powec&it 
shall  be  deemed  to  have  been  made  in  pursuance  of  it.  if  it  caMDft 
have  effect  independently  of  it  by  reason  of  the  determination  oCikB 
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Olate  of  the  kasor.  Sect.  B  aaires  the  rights  of  the  kaeees  under 
ooveoante  for  title,  and  for  quiet  eDJoyment*  end  the  leeaor's  right  of 
n-entry  for  breach  of  coTenants  and  conditions.  But  by  sect  7,  the 
act  is  not  to  extend  to  leases  by  ecclesiastical  corporations  or  spiritual 
persons,  or  to  leases  of  any  college,  hospital,  or  charitable  foundation* 
or  to  any  lease  where,  prior  to  the  act,  the  hereditaments  comprised 
therein  have  been  surrendered  or  relinquished,  or  recovered  adversely 
by  reason  of  the  invalidity  thereof,  or  there  has  been  any  judgment 
or  decree  concerning  the  validity  of  such  lease.  The  act  is  not 
prqndicial  to  any  pending  action  or  suit,  and  it  does  not  extend  to 
Scotland. 

Petty  Sessions'  dmrts.  Chap.  18. — By  a.  1,  every  sitting  and 
actng  of  justices  of  the  peace,  or  of  a  stipendiary  magistrate  in  and 
for  any  city,  borough,  or  town  corporate  having  a  separate  eommis- 
aion  of  the  peace,  or  any  part  thereof,  within  England  and  Wales, 
aft  any  police  court  or  other  place  appointed  in  that  behalf,  shall  be 
deemed  a  petty  sessions  of  the  peace,  and  the  district  for  which  the 
aame  shall  be  hulden  shall  be  deemed  a  petty  sessional  divi^on  within 
past  or  future  statutes  having  relation  to  such  petty  sessions,  or  to 
any  business  to  be  transacted  thereat.  By  s.  2,  the  justices  at 
general  or  quarter  sessions,  or  the  council  in  boroughs,  may  provide 
places  for  holding  petty  sessions,  and  the  justices  may  agree  for  the 
vae  of  the  county  court  for  that  purpose  "  for  such  time  or  times, 
weekly  or  otherwise,  and  at  such  annual  rent,  and  subject  to  such 
conditions  as  to  repairs,  alterations,  or  improvements  of  such  building 
or  place  as  may  be  agreed  on."  By  s.  3.  justices  of  the  peace  acting 
for  two  or  more  adjoining  counties,  ridings,  liberties,  or  divisions, 
and  holding  petty  sessions  on  or  near  to  the  common  boundaries  of 
such  counties,  &c..  may  provide  places  for  holding  the  petty  sessions 
at  the  joint  expense  of  such  counties.  «nd  all  the  powers  of  the  1 1  & 
12  Vict.  c.  10 1,  are  to  apply  to  every  agreement  under  this  act. 


NEW  COUNTY  COURTS. 


Salaries  of  county  court  clerks. — ^At  last  something,  though  m  a 
^ery  limited  degree,  has  been  done  respecting  the  salaries  of  clerks  of 
the  new  county  courts,  as  will  appear  from  the  following  order,  of 
aoancil,  issued  on  the  dOth  of  July,  1849.  It  orders:  That  horn 
aftd  after  the  1st  October,  1849,  the  person  or  persons  holding  the 
aiBnf  of  derk  of  the  respective  county  courts  hereinafter  mentioned^ 
!:riBidcr  the  provisions  ^  an  act  passed  in  the  tenth  year  of  her 
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Majcrty^s  reign,  intihded  ^  An  Aet  to  the  more  easy  Beoorery  of 
Snndl  Debts  «nd  DemandB  in  fingland,**  sfaitt  be  paid  by  ia1iiric»j 
imtead  of  by  fees,  and  tbat  the  amn  of  £500  per  annum  riudl  be  Ite 
salary  attached  to  the  office  of  deift  0f  each  (tf  the  aaid  comtaiy 
ifhether  the  same  shaH  be  filled  by  one  or  more  persons ;  and  that 
iSbe  snm  of  £900  per  annmn  dull  be  paid  by  way  of  salary  to  the 
person  or  persons  holding  the  office  of  cleric  olf  each  of  the  fdlowii^ 
oomty  courts  (exdmnre  of  all  salaries  to  his  dieA  or  derlw  employed 
in  the  business  of  sadi  conrt,  and  other  expenses  inddental  to  the 
office  of  derk  to  be  reg^ated  and  controlled  by  the  CommiasiooeBB 
of  her  Majesty's  Treasury),  at  such  times  and  in  such  manner  as  the 
Md  commissioners  may  tfainlc  fitto  dBrect ;  btrt  in  case  the  deik  of  any 
tmeof  the  said  county  conrtsehall  haveseted  in  the  same  capadty  in  any 
court  mentioned  in  Ac  schedide  (A.)  annezed  to  the  said  act  which 
has  been  abdished,  and  was  in  tfa»  recdpt  of  a  larger  net  income 
tiian  £500  per  annmn,  then  the  salary  of  such  derk  shall  not  be 
less  than  the  average  amount  of  theadary,  fees,  or  emolument  of  Mb 
former  office  during  the  seven  yean  next  before  Ihe  passing  of  the 
said  act.  namely: — ^The  Westminster  County  Court  of  Middlesex; 
liie  Clerfaeowdl  County  Court  of  Middlesex ;  the  Bloomsbury  County 
Court  of  Middlesex ;  the  Bfaoreditch  County  Court  of  Middlesex ; 
the  Marylebone  County  Court  of  MidAesex ;  the  Whitechapd  County 
Court  of  Middlesex ;  the  Soutliwark  County  Court  of  Surrey ;  the 
Lambeth  County  Court  of  Buirey  ;  ^e  County  Court  of  Lancashire 
Inrlden  at  Liverpool :  the  County  Court  of  Lancashire  holden  at 
Mandiester;  the  County  Court  of  Yorkshire  holden  at  Sheffidd; 
the  County  Court  of  Toikdure  bdden  at  Bradford;  the  County 
Court  of  Yorkshire  hdden  at  Siingstown-upon-HuIl ;  the  County 
Court  of  Warwickshire  holden  at  Birmingfaam ;  the  County  Court 
ef  Gloucestershire  holden  at  Bristol. 

Rvtvms  of  btutnen  frmmcted  in  eotiafy  coarfo.— It  appears  tliat 
the  gross  totd  number  of  plaints  entered  in  dl  the  county  courts  of 
England  and  Wdes  daring  the  yenr  IM6  emounted  to  427,611; 
the  totd  number  of  causes  tried  to  259,118 ;  the  totd  number  of 
days  on  which  the  cearts  sat  to  8,SM ;  the  gross  totd  amount  of  the 
monies  for  which  plaints  were  entered  to  £1,346,802;  the  total 
amount  of  monies  for  which  jad^iueut  was  obtdned  (exdusive  of 
costs)  to  £752,543 ;  and  the  amount  of  costs  to  £199,980.  Tlie 
«oed  amount  ^  money  paid  into  court  was  £86.^93 ;  the  tolal 
amount fitf  fees  leedredby  the  oiEceis  of  the  court  was  £^84,S7t; 
and  the  grass  totd  niottnt  of  dlthe  monies  received  was  £854,S9S. 
xB^  totd  nomber  of  causes'  tried  with  the  assistance  df  a  jury 
maoanted  to  6§4,  in  446  iff  which  tlie  party  Tcqmiing  the  yof 
^Mnaed  a  wsroiet.    Tfae  aaalatitaned  for  ia  I3iese  courts  suice 

Ib'  Twisujlit   iM7y  *  Id  DeeeaAer,  IBtt^  was 
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lidf  the  grms  ttnovnt  sued  lor  hu  hemk  nuowmtiA ;  ftm  Hk 
tmcRiBt  of  cools  has  monntod  to  flomentet  move  Hhhi  m 
ftmtk  (one  8«75t]i)  part  of  tite  Bom  rccotered ;  Hmt  tiie  fees  to 
oflicen  have  been  a  little  less  than  a  third  of  the  ram  recorered ;  and 
MMit  only  m  one  ease  in  fi.'S&l  hn  a  jofy  iieea  demasded.  Thete 
fuidli  are  somewhat  eorioiia,  as  sbttting,  fiist,  tihe  kqje  proportion 
Siiiioli  the  eosiB  of  Itigstion  hear  to  its  fnrits,  even  in  ^ese  popsha 
•sorts ;  sod,  seecmdly,  the  eattrame  mdiierenee  ef  the  people  to  jmy 
trial,  when  they  are  left  to  ohoose  whether  they  wiH  hare  juries 
arnot« 

Sj^Uimf^  demand* — RmU — DmMe  'softis.-— Rent  tn  arrear,  and  a 
dsBMnd  of  doable  Talne  for  holding  Ofor  after  'ooliee  to  qvit,  nnder 
nCat.  4  Geo.  3,  e.  28,  «pe  separate  caases  of  action  witUn  s.  -68  dL 
the  9  &  10  Viet.  e.  95,  and,  therefore,  may  be  sned  for,  by  separate 
fisints  ki  die  oonnty  court.  Separate  plaints  may  be  tried  in  tite 
sonoty  eonrt  lor  two  or  more  eanses  of  action,  which  wonld  reqohre 
t»  be  stated  in  diBtinet  oonnts,  tiravgh  they  mi^t  be  tnchided  in  the 
same  dedaratioD.  A  demand  for  dooble  i^dne  against  a  tenant  hdd* 
sag -over,  nnder  stat.  4  Geo.  2,  e.  28,  is  a  **  plea  of  a  personsl  aetion," 
tnd  may  be  seed  for  in  the  eoonty  eonrt,  under  s.  58  of  the  9  fli  10 
¥lct.  c.  96.     In  re  Wiekhm  v.  Lee,  L8  Law  J.,  Q.  B.,  N.  S.,  21  • 

PrMhiiiom^^TUh  to  corporeal  or  ineerporetd  kereditamenist'^ 
By  a  local  act  of  FkrHament  for  rebntlding  a  ecrtain  chnreh,  trostees 
were  empowered  to  levy  rates  upon  aU  honses  in  tiie  parish,  one-hdl 
to  be  pidd  by  the  landlord,  and  the  other  fadf  by  the  tenant,  the 
tenants  to  pay  the  whole  rate  in  the  first  instanee,  and  to  dedoot  m 
■noiety  oat  of  the  rent,  and  that  every  landlord  riioidd  8^w  of  nndk 
dedoetion  accotdingly,  netwUlutandiKg  tatf  tigireemewi  to  the  coa« 
trary.  After  the  passing  of  this  aet,  a  lease  was  granted  in  the 
parah  to  a  tenant,  who  eo^enanted  to  pay  all  partiameatary  and 
nttier  tnes  and  rates.  The  tenant  paid  the  fall  rent  and  the  rate,  bat 
Ae  landlord  refased  to  dedoet  a  moiety  of  ft  Irom  the  plaintiff,  on  the 
graaad  that  the  aet  oi^  ep^ied  to  agreements  m  eaistenee  at  tha 
tiaie  it  was  passed.  The  tenant  having  seed  the  landlord  in  a  eomity 
oomt  for  a  moiety  of  the  amonnt  so  paid  for  mles :  Held,  that  as  no 
i|mjsliim  was  raised  as  to  "  the  title  to  any  eorporsal  ot  ineorposedl 
hswHUtainents"  witfam  the  58th  seetbn  of  the  stat  9  ft  10  Viet.  c.  96, 
ibese  was  no  ground  for  a  writ  of  pvohibition.  BeeMe,  per  ftrfae* 
B^  tfmt  -die  aot  qpplied  «nly  to  agmsmenls  entered  Into  helbie  •It 
hito  operation.    Mn  re  Xmigki,  1  Eseli.  8ft8. 

9reMklM9H  to,  mJmre  U  Uee. — ^The  saperior  ooottB  have  no  power 

woe  «  yrddbltion  tn  «  jadge  of  m  •eonn^  conn  in  a  nwltsr that  <fn 

Ml  jm4id]0liGa.    IPPfaeve,  4benlbre,  the  jini|pB  df  a 
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defendant's  plea,  that  jodgment  bad  already  been  obtained  and  eze- 
cntion  ezecated  agamst  him  in  another  inferior  conrt.  in  an  action 
broo^t  in  the  latter  conrt  npon  the  same  cause  of  action,  was  ad- 
mitt^  to  be  true,  this  conrt  declined  to  interfere.  Toft  ▼.  RtoffMr^ 
5  C.  B.  162. 

Judge's  jurisdiction  —  Service  of  summons  -—  Prohibition.  —  An 
action  having  been  brought  against  the  defendant  in  the  conn^ 
court,  he  received  no  notice  of  the  proceedings,  the  summons  having 
been  served  by  a  mistake  at  a  wrong  place.  Judgment  was  given 
against  him  in  his  absence,  proof  having  been  given  of  the  service  of 
the  summons  to  the  judge's  satisfaction.  The  defendant  made  an 
application  to  the  county  court  under  the  9  &  10  Vict.  c.  95.  s,  80« 
to  set  aside  the  judgment  and  execution.  The  judge  made  an  order* 
but  upon  terms  to  which  the  defendant  would  not  consent.  Tlie 
defendsnt  then  paid  the  amount  under  protest,  and  applied  to  this 
court  for  a  prohibition :  Held,  that  the  judge,  having  heard  the 
evidence  of  service,  and  decided  upon  it,  had  jurisdiction  in  the 
matter,  and  that,  therefore,  no  prohibition  could  be  granted.  Robin^ 
son  V.  Lenaghan,  5  D.  and  L*  713. 

Suggestion  to  deprive  plaintiff  of  costs — Suficieney  of  afidaint.'-^ 
To  deprive  a  plaintiff  of  costs  under  the  County  Courts  Act,  9  &  10 
Vict.  c.  95,  s.  1 29,  it  is  necessBary  to  enter  a  suggestion  on  the 
roll,  and  a  defendant  making  an  application  for  this  purpose  must 
show  affirmatively  on  his  affidavits  that  the  case  is  not  within  any  cf 
the  exception's  contain«'d  in  the  128th  section.  A  statement,  there- 
fore, by  the  defendant  that  the  plaintiff  resided  at  the  commencement 
of  the  action  within  a  "  short  distance"  from  the  defendant,  is  not 
equivalent  to  a  statement  that  the  plaintiff  did  not  "  dwell  more  than 
twenty  miles  from  the  defendant."  pursuant  to  the  1 28th  section  of 
the  act.     Brooker  v.  Cooper,  18  Law  J.,  Exch.,  N.  S.,  41. 

Interpleader — Goods  of  third  party  taken  in  execution  Drespass. 
—-In  the  cases  of  interpleader  in  the  superior  courts,  it  has  been  held 
that  the  sheriff  may»  notwithstanding  the  interpleading  order,  be  sued 
in  trespass  for  breaking  into  the  party's  house  and  seizing  bis  goods 
(HoUier  v.  Laurie,  3  Com.  B.  Rep.  334).  But  the  Court  of  Exche- 
quer are  divided  in  opinion  whether  the  1 18th  sect,  of  the  9  &  10 
Vic.  c.  95,  which  empowers  the  judge  of  the  county  court  to  adjodi- 
cate  upon  all  claims,  "  to  or  in  respect  of"  goods  taken  in  execution 
by  process  from  the  county  court,  is  confined  to  determining  dains 
lo  the  goods,  or  extends  to  a  trespass  committed  in  executing  the 
process  (Tinkler  v.  Hilder,  13  Jur.  684).  The  majority, of  the  eovl 
are  in  favour  of  the  latter  extended  construction,  whilst  Mr.  B.  Piatt 
(wjth  whom  we  agree)  takes  the  former  more  limited  view.  The 
Chief  Baron  said :  "  The  County  Court  Act  is  a  very  beneficial  apt  . 
the  ol^ect  of  it  was  to  prevent  the  expense  of  litigation,  and  as  AT 
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93  may  be  to  adminiBter  cheap  and  labitantial  jastice ;  and  with  thu 
Tiew  die  1 1 8th  sect,  makes  pfoTuioa  for  claims  arising  oat  of  the 
•eizare  of  goods  under  executions  from  that  court.     Now  1  think 
fiiat  in  construiug  a  remedial  statute  like  this,  the  object  of  which  was 
to  repress  a  grievance,  it  is  our  duty,  so  far  as  we  can,  so  ftu*  as  the 
expressions  used  enable  us,  to  advance  the  remedy  and  repress  the 
feease.     I  am  only  throwing  out  an  opinion ;  I  am  by   no  means 
binding  myself  not  to  entertain  a  different  one  if  any  arguments  are 
adduced  to  me  strong  enough  to  confute  that  which  T  entertain  at 
present.     The  question  may  be  raised  when  the  case  presents  itself  of 
a  trespass  committed  on  the  house  of  one  party  to  seize  the  goods  of 
another.     But  here  the  owner  of  the  house  and  the  owner  of  the 
goods  seized  are  the  same  party,  and  the  claim  for  the  house  and 
that  fur  the  goods  cannot  be  separated.     The  point  having  been 
mooted  to  some  extent  and  stated  to  be  one  of  considerable  impor* 
tance.  I  throw  out  this,  not  as  expressing  a   decided  or  confident 
judgment,  but  ouly  with  a  view  that  parties  may  be  aware  that  such 
is  at  least  my  opinion."  On  the  other  band,  Mr.  B.  Piatt  said  :  "  As 
I  read  the  section,  I  do  not  think  it  has  the  force  which  is  supposed 
to  belong  to  it.     Suppose  a  claimant,  not  the  execution  debtor,  has 
goods  in  his  own  house,  and  the  bailiff*  were  so  ill* advised  as  to 
break  the  outer-door  to  seize  tbem,  and  so  commit  a  gross  and 
aggravated  trespass,  can  any  one  say  that  this  section  gives  power  to 
the  judge  of  the  county  court  to  award  damages  for  that  ?     I  find 
nothrog  of  the  kind  in  it.     This  is  a  case  of  claim  to  goods,  and  I 
think  the   words  '  in   respect  of  the  goods  were  meant  to  apply 
to  cases  of  lien  and  such  like,  and  the  Legislature  used  this  large 
language  to  meet  those  cases.     The  section  says,  '  If  any  claim  shall 
be  made  to  or  in  respect  of  any  goods  or  chattels  taken  in  execution 
under  the  process  of  any  court  holden  under  this  act,  or  in  respect  of 
the  proceeds  or  value  thereof '  (all  directed  to  the  goods),  'by  any  land- 
lord for  rent,  or  by  any  person  not  being  the  party  against  whom  such 
process  has  issued,'  it  shall  be  lawful  for  the  judge  to  issue  a  summons, 
like  an  interpleader  summons,  calling  before  him  the  party  issuing 
the  process,  as  well  as  the  party  making  the  claim :  '  and  thereupon 
any  action  which  shall  have  been  brought  in  any  of  bar  Majesty's 
anperior  courts  of  record,  or  in  any  local  or  inferior  court,  in  respect 
of  such  claim,  shall  be  stayed,'  and  the  judge  of  the  county  court  is 
to  do,  what  ?  not  assess  damages  for  the  trespass,  but  '  adjudicate 
upon  such  claim  and  make  such  order  ;'  between  whom  ?  *  between 
the  parties,"  i.  e.,  between  the  claimant  and  execution  creditor.     I 
really  do  not  see  why,  if  a  man's  house  is  knocked  all  to  pieces  this 
cojafined  construction  of  the  statute  is  to  be  taken,  and  he  is  to  lose 
Via  remedy  by  actioii ;  and  J  think  that  where  the  dum  Is  tttlade  for 
iSi(M.  the  power  of  the  judge  is  limited  to  awarding  such  damagea 
2i  might  arise  from  the  keeping  and  taking  of  them/ 
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CMdiihmil  teMder-^R^jmrmg  nenpt.-^Wt  purpose  to  natim 
ione  of  tbe  more  prominmit  poinU  kithe  law  of  tender*  a  Imewh^ft 
•I.  which  to  the  pnrfesaional  man  ia  so  iaapovkantt  as  be  freqi»atfy 
fiada  himaelf  called  iq^n  to  act  without  baiog  able  to  obtaa 
adma:— - 

The  genenal  rule  ia,  that  a  tender*  ia  order  to  be  valid,  miiat  ha 
aneenditi6nal  (see  the  caaea  collected  in  Rosooe  on  Evid*  361,  SAm 
ad;  tee  alao  Strong  ▼.  Harvey,  8  Bing.  304 ;  fiiohardaon  ▼.  Jbek« 
■on*  9  Dowl.  715).  Therefore,  where  a  tender  ia  accompanied  hjr 
a  demand  of  a  receipt  in  full,  it  will  be  bad  (GHaBcott  ▼.  Day,  5 
£^.  48 ;  Htgham  v.  Paddeley,  Cowp.  213 ;  Ryder  v.  Townaeod,  7 
Dowl.  and  &y.  1 19).  But  thoogh  a  party  tendering  money  cannot 
ia  general  demand  a  receipt  for  the  money,  yet  where  the  credUtordiA 
not  object  to  tbe  demand  of  a  receipt,  bat  that  the  aum  waa  iaaoifi^ 
oient,  the  tender  waa  held  to  be  good  (Cole  t.  Blake,  Peake,  179)* 
Bnt  ia  a  case  where  the  defendant  took  the  money  oat  of  his  pockety 
and  said,  "  If  you  will  give  me  a  stamped  receipt,  I  will  pay  yoa  tha 
money,"  and  the  plaintiff  replied  he  would  not  take  it,  but  wonU 
aarve  him  with  a  Marshalaea  wiit,  Abbott,  C.  J.,  held  that  this  waa 
not  a  good  tender  (Laing  v.  Meader,  I  Car.  and  P.  257).  Ilift 
later  cases  have  somewhat  modified  the  general  role,  and  we  shall*, 
therefore,  notice  them  somewhat  folly.  In  Richardson  v«  Jackaoa 
(9  Dowl.  715),  the  defendant,  in  order  to  prove  his  plea  of  tender, 
called  a  witness  wfaoaaid  that  he  went  to  the  plaintiff's  shop,  and  saw  lua 
aiater  there,  when  he  tdd  her  "tiiathe  had  come  to  settle  the  defimr 
dant'a  acoount ;"  she  then  produced  a  book,  and,  after  looldi^  at  ii^ 
said,  "  she  could  say  aoUiing  about  it  unleas  her  brother  warn 
pmsent  ;'*  the  witness  then  offaredher  £3  Us.  She  saidthafhov 
brother  had  looked  over  the  book,  and  that  tibere  waa  £1  or  £2  asora 
owing."  On  his  croaa-examinaljon*  the  witness  admitted  that  ha 
told  the  plaintiff's  sistar  that  he  WQold  not  pay  the  money,  unless  sha 
gave  him  a  receipt  for  £3  11  s.  A  verdict  waa  found  lor  the  defea* 
dant.  Oa motion  for  anew  trial*  it  waa  oontended  that  the  demand 
of  the  receipt  rendered  the  tender  eonditioaal,  and  there£c»e  invalid ; 
and  Laii^  v.  Meader  (I  Car.  &  P.  257)*  waa  cited.  But  the  coart 
said*  "  The  case  of  Cole  v.  Blake  (Peake,  239),  ia  a  anffidsnt 
aathoiity  to  warrant  the  oourt  ia  deciding  againat  the  applicatioB^ 
There  Lord  Kenyon  indeed  ss^i  that  it  had  been  deterasiaed 
that  a  party  tendering  money  could  not*  in  geaeralk  demand  a 
receipt  £i>r  the  money.'  Bat  liiare  no  o^Mltea  tt  made  oa  liol 
aceoMMt,  hat  the  emUfeor  inaistaaa  leosiving  a  larger  som,  he  caaaot 


aftanrardi ob|eel  to  the  tsoder. beoBMe the  dBbtornqniKd  artedft* 
Ben  it  appeared  that  the  aoni  tendered  waa  aafficientto  aatisfrthe 
pUiitira  demand.'*  In  Ford  ▼.  Noll  (2  DowL  &  L.  617  ;  &  C^ 
ISLaw  JonnL.^  N  Su,  C.  F«  2Q,  the  witnora  called  to  anpportthe 
plea  offender  stated,  "that  he  had  at  fint  ofiered  the  plaintif  £5 
17s,  Bd^  as  tb^  reaidoe  which  wm  doe  to  him ;  hut  that  on  thia  asm 
bemg  rejected,  he  increased  his  tender  by  £2.,  aaying«  I  offer  yam 
£7  168.  8d,afi  the  balance  of  £35,  and  request  a  raoeipt  in  lull ;"  the 
nftoeaa  added  at  the  trial, "  I  woold  not  have  parted  with  the  mon^ 
wfthoot  the  receipt."  The  aom  the  plaintiff  daiaaed  was  £42»  but 
the  jury  assessed  the  damagea  at  £35,  they  finding  under  the 
direction  of  the  Secondary  of  London,  that  a  legal  and  anfficioBt 
tender  bad  not  been  made.  A  motion  was  afterwards  made  to  set 
afide  the  ver^ct  on  the  plea  of  tender,  but  the  court  refosed  the  rttle» 
ezeept  to  reduce  the  damages  to  1  s. ;  Tindal,  C.  J«,  saying :  "  I  am 
of  opinion,  looking  at  the  whole  of  the  evidence  together,  the  witnesa 
who  made  this  tender  clogged  it  with  a  condition  which  renders  it  an 
ioralid  and  insufficient  tender.  He  said,  in  hc^  that  unleaa  he  had 
a  receipt  in  fcdl  for  £35,  he  would  not  pay  the  money ;  that  is  to  aay, 
that  on  this  disputed  account,  unless  the  plaintiff  admitted  that  £35 
was  an  that  was  due,  he  should  not  receive  the  money.  He  calla 
upon  him  to  admit  three  things  :  Ist.,  That  £35  is  the  full  amount 
which  is  due :  2Ddly,  that  that  sum  is  reduced  by  set-off :  and  3rdly» 
the  amount  by  which  it  is  reduced.  I  do  not  think  that  the  cases 
go  ^e  length  of  establishing  the  proposition,  that  a  tender  so  made 
is  a  vafid  tender/^  It  may  be  observed  that  it  has  been  decided 
that  the  qaestion  as  to  whether  a  tender  was  made  conditicmally 
or  not,  is  one  for  the  jury  (Marsden  v.  Goole.  2  Car.  and  Kirw.  133.) 


MISCELLANEA. 


DUireBg—'M^kod  tf  f€hmiiM§  ^mb;— The  25  Geo.  2,  c.  13  (Ire* 
land),  prescribes  the  manner  in  whieh  a  diatieaa  lor  rent  is  to  be 
dtspoeed  of.  Section  5  enaeto  "that  all  diatreases  kwfuHy  titoifor 
any  aoch  r»kt»  shall,  unlasa  redceaMd  '  within  eight  days'  after 
the  aome  aball  be  distrained  for,  be  aold,  &e.»  the  person  diatraining, 
his  ag)ent,  or  bailiff,  firat  oansiag  one  or  more  noliee  or  notices  in 
writing  of  the  place  and  time  intended  for  a«ch  aale,  to  be  poafeedsix 
days  previous  to  the  time  of  sack  sale,  &e*"  The  mode  in  which 
the  time  ia  computed  is  thus  stated  in  Mr.  Longfield's  Treatise  on 
BiBtreaa,  p.  93 1 — "  The  eight  daya  aUefwed  Uxt  redemption  are 
cooaled  indnsive  of  the  day  of  dislnsa,  and  the  eighth  day  the  notice 
of  sale  is  posted,  and  on  the  fifteenth  day  the  aale  trimapkoe;.    Tine 


method  of  computation  lias  long  prevailed  (Dwyer  ▼.  Peacock,  2  F« 
andS.  34).  an^c^ah  only  be  sanctioned  by  long  custom,  as  it  seeoas  ' 
at  yariance  with '  lill  legal  rules  established  for  the  computation  of 
times  from  acts  done.  Harper  v.  Taswell  (6  C.  and  P.  166).  If, 
therefore,  the  dlstfess  be  made  on  Monday,  the  notice  of  sale  most 
be  posted  that  day  week,  and  that  day  fortnight  is  the  day  for  the 
sale.*'  The  doubt  expressed  by  the  learned  audior  as  to  the  pro- 
priety of  his  mode  of  computation  has  been  fully  justified  by  the 
decision  of  the  Court  of  Queen's  Bench  in  England,  in  the  case  of 
Robinson  v.  Waddington  (13  Jur.  537).  The  action  was  case  for 
illegal  and  excessive  distress.  The  question  arose  on  the  statute 
2  W.  and  M.  sess.  2,  c.  5,  s.  2,  which  enacts  that  when  any  goods 
or  chattels  shall  be  distrained  for  any  rent,  &c.,  "  and  the  tenant  or 
owner  of  the  goods  so  distrained  shall  not  within  five  days  next  after 
such  distress  taken,  and  notice  thereof,"  &c.,  replevy  the  same,  the 
person  distraining  may  cause  the  goods,  &c.,  to  be  appraised  and 
sold,  &c.  At  the  trial  it  appeared  that  the  seizure  was  made  at 
eight  o'clock  on  Saturday  morning,  the  2oth  of  September,  for  a 
year's  rent,  and  the  goods  were  sold  on  the  afternoon  of  Thursday, 
the  30th  :  and  it  was  contended  for  the  plaintifi*  that  the  sale  was  too 
soon,  the  tenant  having,  under  the  statute,  five  clear  days  for  reple- 
vying his  goods  and  paying  the  rent,  exclusive  of  the  day  of  seizure 
and  the  day  of  sale.  The  jury,  by  the  direction  of  the  learned 
judge,  having  found  for  the  defendant,  a  motion  for  a  new  trial  waa 
made  absolute.  Lord  Den  man,  C.J.,  saying  "  that  the  court  was 
reluctantly  obliged  to  yield  to  the  later  authorities,  which  produce  a 
revolution  in  the  law  upon  this  point."  The  rule  laid  down  in  thia 
case  is,  that  where  a  certain  space  of  time  is  given  to  a  party  to  do 
some  act,  which  space  of  time  is  included  between  two  other  acts  to 
be  done  by  another  person,  both  the  days  of  doing  these  acts  ought 
to  be  excluded,  in  order  to  insure  to  him  the  whole  of  that  space  of 
time.  Applying  this  rule  to  the  practice  in  this  country  (Ireland), 
the  sale  on  the  fifteenth  day  is  not  legal,  the  words  "  within  eight 
days"  must  be  construed  as  the  words  "  within  five  days"  in  the 
English  statute,  which  would  bring  the  sale  to  the  sixteenth  day ;  and 
if  thj-8  rule  be  applicable  to  the  six-day  notice,  the  sale  should  be  npoa 
the  seventeenth  day ;  bnt  whether  it  be  so  is  not,  perhaps  without 
some  doubt,  as  the  statute  requires  the  notice  to  be  posted  '*  six  days 
previous  to  the  time  of  sale,"  but  does  not  j^ve  any  act  to  be  done  bf 
the  tenant  within  the  six  days,  so  tbat  there  may  be  room  to  contend 
that  the  six  -day  notice  should  follow  the  other  rule  of  computation^ 
that  where  the  days  are  not  expressed  to  be  clear,  that  they  shall  be 
held  to  be  exclusive  of  the  first  day,  and  exclusive  of  the  last ;  an3» 
if  this  be  the  true  construction,  a  sale  upon  the  sixteenth  day  (in  Iit^ 
UiAo)  would  be  rejf  ular  (1  Ir.  Jar.  pt  2,  p.  283). 


CVmmmI  IwD  Murier^^Woiadmg — Larcnk9^^FU$e  preimicm 
^^Animus  furamU^^Servani  gwmg  com  to  ma9t€r'9  Aorw .-»At  th« 
coodosion  of  a  long  article  in  the  Lam  MogoMine  (Vol.  XI.,  N.  8*» 
p.  1 — 100)  on  Crimea  and  Crioiinab.  speaking  of  changes  in  criminal 
jurisprodenoe.  it  is  said  :  "  We  beUere  that,  as  regards  the  present 
srystem  of  crimina]  law,  no  change  is  essentially  needed.  The  law 
which  makes  it  a  capital  offence  to  attempt  to  morder  only  when  n 
wound  daogeroos  to  life  is  inflicted,  and  not  a  capital  offence  when 
the  woond  accidentally  happens  not  to  be  daogeroos,  is  an  absord 
distinction,  inasmuch  as  it  regards  not  sufficiently  the  moIks  amsiKf^ 
which  exists  in  the  second  case  just  as  strongly  as  in  the  first* 
Again,  the  law  draws  an  absurd  distinction  between  obtaining  goods 
on  false  pretences,  and  larcenies ;  and  again,  between  both  of  these 
and  civil  wrongs.  The  distinctions  are  often  so  subtle  and  finely 
drawn,  that  there  is  a  liability  that  justice  may  ftul  through  them* 
If  a  man  obtains /TOsseMton  merely  of  the  goods  of  another,  and  then 
sppropriates  them  to  his  own  use,  it  is  a  larceny  only,  if,  at  the  time 
lie  obtained  the  possession,  he  then  intended  to  deprive  the  owner  of 
them.  The  anmut/urimdi  is  not  sufficient  to  establish  the  theft  in 
law,  if  it  did  not  exist  st  the  lime  possession  was  first  obtained ;  if 
not,  the  owner  has  no  remedy  but  in  an  action  at  law.  It  is  clear 
in  this  case,  that  the  law  requires  of  the  jury  that  which  it  is  most 
unreasonable  to  require,  and  that  which  they  have  usually  no  adequate 
means  of  ascertaining.  The  law  also  which  renders  it  larceny  in  a 
servant  to  give  more  com  to  his  master's  horses  than  he  has  ordered 
lum  to  give,  on  the  ground  that  he  thereby  saves  himself  trouble  by 
increasing  the  power  of  the  horses  to  do  their  work  easily,  is  another 
freak  of  jurisprudence,  as  useless  as  it  is  fantastic.  But  we  confeu 
that  all  these  blembhes  constitute  but  specks  on  the  bright  surface 
of  our  criminal  code,  *' non  offendar  paucis  maailU."  Let  na  be 
thankful  that  we  have  so  noUe  and  righteous  a  code  of  criminal  law, 
as  that  which  is  now  firmly  established  and  thoroughly  understood 
throughout  the  kingdom.  We  have  few  institutions  equally  fsult* 
less.  A  codification  of  our  criminal  law  is  a  matter  of  very  small  im- 
portance whether  it  be  done  or  left  undone.  If  effected,  it  wiU 
hardly  add  an  iota  to  the  perfect  comprehension  of  its  principles,  and 
tlie  fiicility  of  its  practice." 

Discount  on  stamps, — Formerly  the  stamp-office  allowed  a  dis- 
count of  £1  lOs.  per  cent,  on  stamp  dues  amounting  to  £30  or 
upwards,  paid  for  at  one  time ;  but  by  a  late  act  this  discount  or 
allowance  is  abolished,  except  on  stamps  not  exceeding  £10. 

The  last  session  of  Parliament, — ^The  usual  havoc  has  of  course 
been  made,  and  several  bills  have  died  or  been  abandoned.  In  con- 
sequence of  the  illness  of  the  Lord  Chancellor,  the  bill  for  transferring^ 
to  the  County  Courts  jurisdiction  over  small  charity  estates  has 


hem  iMitpoBed  ftir  Ak  mmmd.  Tiie  Conrbold  EafrantUMMit 
■ill  bu  aho  gone.  Tht  lifll  for  cnaUixig  widawen  ta  marry  tbe 
uterfl  of  their  defeased  witea  has  been  wtthdrawm  in  coaaeqaanat 
of  the  Ofppasvtioa  ^i^nah  was  made  to  it ;  fiuch  also  has  been  Ihe  Aite 
cf  the  Members'  Bankruptcy  and  Insolvent  Debtors'  Bill ;  and»  wa 
rejoice  to  say,  of  the  Jwrenite  Oftenders'  Bill,  the  dsngerons  charactag 
mad  defects  ei  which  are  pointed  ont  and  commented  upon  in  on 
article  of  the  present  numbert  and  to  which  we  beg  to  refer  one 
readers.  The  Baakrapt  Law  Conaolidatimi  Bill  will,  it  is  beharad^ 
be  passed  this  session,  though  the  Commons  have  retomed  it  to  tiie 
Lords  in  so  altered  a  shape  that  Lord  Brougham  could  hardly  le* 
eogniae  it ;  there  has  been  no  small  quantity  of  labour  and  paina 
bestowed  upon  it  in  both  Houses :  but  it  seems  very  questionable* 
Aether,  in  the  form  in  which  it  will  be  passed,  the  mercantile  dMa 
wfll  be  satisfied.  Mr.  Bsines  has  carried  a  measure  for  tha 
regulation  of  quarter  sessions,  which  is  likdy  to  work  well ;  the 
«hief  features  of  it  are,  the  extending  to  all  appeals  the  proviaiona  iaa 
the  Removal  Act,  by  which  defeethre  statements  of  tbe  groom^  dd 
not  prevent  the  hearing,  unless  the  opposite  party  has  been  miskd, 
the  enabling  parties  to  state  a  case  for  the  opinions  of  the  si^erior 
comrts,  in  conformity  with  whkh  judgment  may  be  entered  at  the 
sessions,  and  for  submittmg  controversies  to  srbitratioo.  The  Foet 
Jaw  Union  Crharges  Bill  is  abo  passing  ;  there  were  in  the  poblia 
press  some  strong  ohservatioaa  i^ion  one  of  its  clausea,  by  whkb  a 
compulsory  emigrstion  mte  is  empowered  to  be  made.  The  cjaoa^ 
iowever,  is  preserved,  though  somewhat  modified,  the  consent  of 
the  Poor  Law  Board  being  required  before  the  guardians  can  give  the 
emigration  aam  without  conaulting  the  ratepayers  (11  L.  Mag.  N»&i» 
»5,  206). 

7%e  Pialace  Comrt  ^ioimkttL — ^The  days  of  the  Palace  Court  mt 
numbered,  and,  with  Che  end  of  the.  present  year,  it  is  coBdeaDoed  fa 
expire.  Thanka  to  the  ever-tD*be*remembered  Jacob  Omsunab 
This  is  accomplished  by  the  bill  brought  in  by  the  Attorney-Geneial 
for  the  Amendment  of  the  Sauill  Debts  Act,  and  ^ich  has  now 
passed  both  Houses.  By  the  latter  clauses  of  this  bill,  no  acti«»B 
ere  to  be  brought  in.  the  Marshalsca  or  Pidaoe  Courta  or  the 
Peveril  Court,  after  the  passing  of  the  act,  and  those  coorta  aie 
abolished  on  the  3  let  Beeember  next,  and  the  causes  then  depending 
there  to  be  transferred  to  the  Common  Pleas  or  County  Courta,  m 
the  case  may  require.  An  opposition  was  made  to  the  clause  giving 
compensaticm  to  the  officers  of  the  abolished  courts,  but  it  waa  ai^ 
fluocessful,  and  the  Treasury  are  empowered  to  fix  the  amount.  We 
trust  the  Treaaory  in  making  the  calculation  will  not  forget  to  redum 
the  compensation  which  wm  made  to  theae  officers  on  the  passing  of 
the  County  Courts  Act,  when,  as  the  result  showed,  they  were  not 


jriSHed  to  «Dy  gypcniatkiD,  aa,  m  Uet,  by  iIm  epenrtion  of  tet 
«Bt.  tfaey  «»a^  nore  tbui  tfaqrkst  (11  i*w  Miig.,  N.  S.,  pp. 
90S.  408). 

Pm^en^-'Caas^/.pemotml.'^lhe  intarert  of  Ike  pvblie,  eo  long 
j»Ahe  Ivir  of  nfctlmieDt  odali.  says  an  able  wntariQ  the  Law  Magm* 
',  muBt  be  taken  to  be  that  a  pavper  atfiially  ehargeable  be  re- 

iired  at  the  least  poasible  ecpenae  to  the  fAaoe  of  the  last  legal 
aattlement,  there  to  be  tnamtained.  The  present  ayetem  ia 
fBmuied  ob  die  18  a&d  14  Oar.  IL  c.  12 ;  but  a  fefbrm  haa  been 
woAftdin  order  to  lave  the  Tale>  payers  frooti  imaWBse  eostaof  appeal 
awenovala^bythe  1 1  and  12  Viot.  cc.  82, 91,  110, 114,  called  Buller'« 
Aela  :  and  to  make  proviaioQ  for  the  payment  of  pariah  debts,  the  andit 
.df  psndi  cffioefB*  acoooata,  and  the  allowanoe  ef  oertaia  ohargee  therein 
jfliBBCted,  and  wfaete  appeals  are  bRmg*ht  at  the  saaae  thne  agrainBtilie 
fNNMr-fatea  of  several  pariahea  which  may  appear  to  iirrolve  sone 
caaBBOoa  painciple.  It  is  dadared  to  be  lawfid  for  the  overseers,  or 
collier  aathoritks  therem,  with  the  eonsent  of  the  respective  Testriea 
^aach  panahcs,  to  enter  into  an  agreement,  to  be  approved  of  by 
•Ihe  aaad  oommiasioners,  to  leave  the  ooats  which  mvf  be  properly 
SBfinred  in  and  about  the  trials  of  sach  appeals  dn  the  part  of  ^ 
seseral  feapondents,  as  well  as  the  coats  of  the  appellaiits  (if  any)» 
ariiich  may  be  awarded  sgainst  the  respondents,  in  socb  proportibna 
la  shaH  he  fixed  and  determined  with  reference  to  the  amount  o« 
inteMBt  of  the  eeveral  parnhes  in  queation  as  shall  appear  jurt.  And 
iiie  aaid  agreement  ahall  eontiDae  binding  upon  the  aeveral  parishea^ 
and  their  scapective  ofvaiseera  or  sacoesaors,  unti]  the  scleral  appe  ala 
shaU  have  been  finally  determiaed  (1 1  Law  Mag.,  N.  8.,  p.  149)* 

Sptdtd  verdids  in  erpmmd  oaaes. — Onr  attention  has  been  called, 
iiyi  a  eorrespoadent,  to  the  observations  of  a  learned  eoansel  in  a  case 
id  favgtTj,  tried  before  Mr.  Justice  Erie  at  the  Oxford  Assiaee,  on 
the  subject  of  special  verdicts  in  criminal  cases*  On  the  judge  sw^ 
gcating  to  the  jury  to  find  the  facts  specially,  die  prisoner's  connsel 
ia  reported  to  have  said,  that "  the  practice  of  finding  special  verdicts  in 
criooJoal  caees  was  a  novelty,  and  that  he  was  not  then  aware  of  any 
anHkority  f or  it."  Abundant  antbority  may,  however,  be  prodficed 
im  its  support,  and  an  esamiaation  of  the  queation  will  leave  no  doubt 
Ant  th£  suggestion  of  Mr.  Justice  Erie  had  the  sanetioB  of  ancient 
iriualHyt  and  eapreas  decisions  of  the  courts.  Bkckstone^  in  treating^ 
«f  vefdifita  In  criminal  eaaes,  says,  ''  kcA  such  public  or  open  ver« 
diet  may  faeiCither  general,  gnthy  or  not  guilty,  or  apeeiEd,  setting 
Jbathidl'ihe  ctrcumstaDces  of  the  4;»se,  and  pra3riBg  the  judgment  oC 
ii»  eoiatj  wheCher«  for  ioataiiee,  on  the  laets  stated,  it  be  murder^ 
ananslaughtfir,  or  no  erime  at  all "  (4  Bl.  O&au  561)  ;  but  he  eitea 
mo  antiiority  in  support  of  his  position.  It  is  laid  down  by  Lord 
Gbief  Baron  Gomyas,  that  u  special  verdict  may  be  found  "  ta  olf 


df  Urn  Jmt^  N.  &•  a  F«  91 ;  MUkr t.  HaT»  1^  Jw. 985)«  He 
fnd^rcther  qacstion  tkatcorid  be  is»ed  wooli  be  whether  thk 
'lifiicew  wtllito  yrtiei  aamedintfaeiecariU  bot  netytieB to  the. 
.Ub,  -we  thhdc,  amt  Micaiiiiay  foEow  the  fluae  rale ;  htkam  Ikt 
vtaidte  the  rule  of  bar  tefured  thenaaesof  aadipenoBstobeidlf 
IgiaMi,  or  aa  exeoee  fcr  the  mastkm  (Piaw.  138 ;  Btrjihea  «A 
f^kedioff,  1  Ecu  320),  wd  the  atatnte  rueea  se  groaad  fortfaa 
JtinetioB.  The  -wonU  are^  **  that  in  all  actknie  apon  biflaof  i 
Jor  ^pntamoTf  nalee,  or  other  wnttea  inetmiaeiits,  aajr  €f4ke 
•to  «ifhidh  are  detigaated  by  the  imtkl  letter,  or  letters*  or  some 
tfeetian  of  the  Ohrntian  lauae,  it  ahall  be  anffimentao  to  de^fsate 
ikem"  (1  Irish  Jar.  pt.  2,  pp.  aiO,  BU). 

BuiUi»g  80ciHit»—8mteraJ  tkarcB  hy  mu  muaket. — A  very  la^ 
farUtnt  qoestioa  reised  with  regard  to  boaldiiig  societies  is,  whedarai 
iKeiety  is  witUn  the  stat.  6  &  7  WiU.  4,  c.  32,  if  it  allowa  one 
ranmber  to  aoqnire  a  larger  iaSseest  than  &1S0  in  seqpect  «f  ha 
afaare  or  ahares.  We  beheve  that  no  sudi  reetriotton  hea  eacr  beea 
adopted,  and  ontQ  this  qaestioa  is  decided,  ao  title  can  be  made  hf 
the  trustees  of  any  building  society  without  the  aooonnmoe  ef  ^b 
(mortgagor ;  for  no  pnrehaaer  can  be  advised  to  rely  on  the  appKr^ 
failiiy  of  the  dootriae  of  Silver  v.  Barnes  (8  Seott,  SIX))  to  baildBg 
aoeieties,  e^n  if  that  case  was  rightly  decided.  In  Cntfaffl  v. 
Kingdom  (1  Bzch.  494),  where  the  validity  of  a  mortgage  to  aae  of 
these  societies  was  called  in  questioa,  this  objection  waa  not  taioaa  ; 
bat  Pollock,  C.  B.,  and  Aldenon,  B.,  suggested  a  donbt  whether  the 
act  was  intended  to  sanction  a  laiger  interest  in  one  mmnher 
than  £150,  and  Parke,  B.,  OLpressed  an  opinion  that  it  did  not. 
We  are  afraid  that  no  other  conclusion  can  be  arrived  at  wiHuat 
regeeting  the  words  "  not  ezoeediag  the  vt^  of  iL\&Q  iat  aa^ 
shaie,  suoh  subscriptiona  not  to  exceed  ta  the  wkok  20s.  per  asonlh 
for  eaoh  share,"  as  wholly  iasenaible  and  inoperative  (13  Jur.  fiL  2» 
pp.  279,  280). 

Articled  clerk — Senmujf  office  of  ckinrchoardMn^ — If  an 
olefk  may  serve  the  offioe  of  churohvrardeQ  without  en< 
his  articles,  fiuare  (re  Ley,  1 3  Law  Times,  262)^ 

^  &oU  o^ai'n."— Suoh  is  the  title  of  an  articb  in  the 
(v.  siii.,  p.  333),  on  announcing  the  defisat  of  the  propoaitiQn  to 
off  the  attorney's  certificate  duty.     The  wiiler  aaya,  "  NonedBiwr 
batter  than  the  movers  of  thk  Mkam^fight,  that  it  is  a  ineee 
lieiieve,  got  up  as  a  diversion  from  a  real  one." 

Juvenile  offenders. — ^There  is  a  bill  m  Pailiament  to  exfeend 
10  &  11  Vict.  c.  82.  and  U  &  12  Vict. «.  59,  to  all  larcenioi 
'eons  not  exoeedmg  16  years  of  age*  and  where tiie  vidue  deasaot 
«eacee^:5s.,  whatever  may  be  the-  aga.      In  other  worda  tiiese 
tiiMt  niliy  be  ndnvieted  sommarily.     0^  was  not  paised^ 


THE  NEW  BANKRUPTCY  ACT. 


(Contvnted  from  p.  228.) 

AeU  ^  bmkruptcy, — The  altenitioM  in  respect  of  acts  of  bank* 
rvylcy  are  ckaefly  ia  sborteniDg  the  periods  previoosly  fixed  Thua 
by  a»  68  the  coBveyvMe  of  all  a  trader'a  property  iar  the  beaefit  «£ 
att  hia  credilors  is  not  aa  act  of  baakroftcy,  unless  a  petition  £ar 
ad|fidiaitieB  be  filed  witkia  tMrte  nontha  after  execution,  provided 
notice  be  given  one  month  after  execotioa  in  the  Gazette,  &c.  Bj 
a.  72  trader  not  paying,  seeuriag,  or  compounding  for  a  judgment 
debt  opon  which  the  plaintiff  might  sne  out  execution,  within  8€9em 
dmys  alter  notice,  ia  an  act  of  bankruptcy  on  the  eigJUh  day.  By  a. 
73^  trader  disobeying  order  of  any  court  of  equity,  or  in  bankruptcf 
or  lunacy,  personally  served  sewm  dsfys  before  day  appointed  thmta 
for  paymeaf,  an  act  of  bankruptcy.  Then  we  have  in  s.  76  a  new 
aet  of  bankmpley,  viz.,  filing  of  a  petition  by  any  such  trader  for  aa 
arrangement  between  anch  trader  and  his  creditors,  under  the  pro* 
viaiena  ol  this  act  with  respect  to  arrangements  between  debtor  and 
civditor  wader  the  aaperintendence  and  control  of  the  coort«  but  • 
petkifln  lor  adjodioation  of  bankruptcy  must  be  filed  agaiast  him 
within  two  montha  after  such  petition  for  arrangement  shall  have 
b«BB  dismissed ;  and  it  ia  provided  that  no  adjudication  shall  be 
made  on  any  sach  aet  of  bankruptcy,  aaleas  and  until  after  sack 
petition  for  arrangement  shall  have  been  dismissed. 

TVorier  debtors'  emmmoms. — A  new  form  of  affidavit,  and  also  a 
nolice  reqairiag  payment,  is  given  in  the  act,  and  by  s.  78  the 
aenriee  ta  to  be  peraoaaU  or  on  some  adult  inmate  at  his  usual  or 
laaC  known  place  of  abode  or  buaineas.  By  s*  79  the  manner  of  pro- 
oee^ng  opon  the  appearance  of  the  trader  is  as  in  5  &  6  Vict,  c 
122,  but  the  trader  is  Fequired  by  Sehed.  J.  to  depose  to  a  good 
dateee  npmt  the  tnerite.  By  s.  80  trader  not  attending  summona. 
or  lefiasiog  to  admit  the  deuMMid,  and  not  within  seven  da^s  after 
persmml  aerviee  of  the  sumaaona,  paying,  securing,  or  compounding, 
or  giving  bond  for  payment  of  aum  recovered  in  action  and  costs,  to 
be  an  act  of  bankruptcy  on  the  eighth  day,  if  petition  filed  within 
two  mootka.  By  s.  81  trader  signing  admiaMon  and  not  paying* 
securing,  or  componndiag  within  sevem  days*  an  act  of  bankruptcy, 
and  a.  83  provides  for  case  of  partial  admission.  S.  85  is  a  useful 
pcDviaioa ;  kur  every  such  creditor  or  trader  shall  have  luch  costs  aai 
the  eoart  in  it*  diaontion  shall  think  fit,  or  the  court  may  direct  the 
oaata  ol  eitker  party' of,  iacidsnt  to,  or  attendant  upon,  sach  affidavit 
aad  aamaMMm*  tonfaida  the  event  of  any  atction  for  the  recovery  o£ 
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■ocb  demand  or  any  part  thereof,  and  in  anch  caae  anch  ooata  ahall 
be  coeta  in  the  cause,  and  recovered  ander  the  jadgment  and  ezeca- 
tioB  in  sacfa  action. 

Procedure  to  obtain  adJuHcatum, — ^The  fiat  being  abdiabed,  the 
proceedings  to  obtain  adjudication  of  bankruptcy  are  to  be  by  peti- 
tion, and  every  such  petition  is  to  be  filed  of  record,  and  proeecuted 
as  directed  by  the  act :  and  after  the  filing  of  such  petition  the  count 
is  by  virtue  of  the  act,  and  without  any  commission,  fiat,  or  spedal 
avthority  whatsoever,  to  have  full  power  and  authority  to  take  sndi 
order  and  direction  with  the  body  of  the  bankrupt  as  mentioned  in 
the  act,  as  also  with  all  his  lands,  tenements,  and  hereditaments, 
both  within  this  realm  and  abroad,  as  well  copy  or  customary-hold 
as  freehold,  which  he  shall  have  in  his  own  right  before  he  became 
bankrupt,  as  also  with  all  such  interest  in  any  such  landa,  or  tene- 
ments, and  hereditaments  as  such  bankrupt  may  lawfully  depart 
withal,  and  with  all  his  money,  fees,  offices,  annuities,  goods, 
chattels,  wares,  merchandize,  and  debts,  wheresoever  they  may  be 
found  or  known,  and  to  make  or  order  sale  thereof  in  manner 
herein  mentioned,  or  otherwise  order  the  same  for  satisfaction  and 
payment  of  the  creditors  of  the  bankrupt.  By  s.  90  every  petition 
for  adjudication  of  bankruptcy  against  or  by  any  trader  liable  to  be* 
come  bankrupt  is  to  be  filed  and  prosecuted  in  the  court  within  the 
district  of  which  such  trader  shall  have  resided  or  carried  on  business  for 
BIX  months  next  immediately  preceding  the  time  of  filing  such  petition, 
except  where  otherwise  in  this  act  specially  provided  :  Provided  that 
the  senior  commissioner  shall  have  power  to  order  any  petition  against 
or  by  any  trader  to  be  prosecuted  in  any  district  with  or  without 
reference  to  the  district  in  which  the  trader  shall  have  resided  or 
carried  on  business,  or  to  consolidate  the  proceedings  or  any  part 
thereof  under  two  or  more  petitions  for  adjudication  of  bankruptcy, 
or  to  impound  any  petition  for  adjudication  of  bankruptcy,  and  the 
proceedings  thereunder,  or  any  part  thereof,  upon  such  terms  as  the 
senior  commissioner  shall  think  fit,  or  to  transfer  any  petition  for 
adjudication  of  bankruptcy,  and  the  proceedings  thereunder,  and  the 
prosecution  or  the  further  prosecution  thereof,  from  the  court  in  any 
one  district  to  the  court  in  any  other  district,  and  the  court  to  which 
any  such  transfer  shall  be  made  may  remove  the  official  aasignee, 
and  appoint  a  new  official  assignee  to  any  such  bankruptcy.  By 
a.  93  a  trader  may  petition  for  adjudication  of  bankruptcy  against 
himself;  but  unless  such  trader  shall  forthwith,  after  the  filing  of 
his  petition,  and  before  adjudication  of  bankruptcy  thereunder,  make 
it  appear  to  the  satisfaction  of  the  court  that  hia  available  estate  is 
Bofficient  to  pay  his  creditors  at  least  five  shillings  in  the  pound, 
dear  of  all  charges  (to  be  estimated  by  the  court)  of  prosecuting  the 
bankruptcy,  such  petition  is  to  be  dismissed,  and  no  further  petitioii 
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18  to  be  filed  by  BQcb  trader  in  tbe  tame  dittriet  witbovt  the  leare 
of  the  court  first  obtained  for  that  purpose,  and  the  adjudication  on 
any  further  petition  is  subject  to  the  like  ooodition  as  aforesaid  as  to 
the  available  estate  of  the  trader. 

AdfuHeatian  and  seeming  bankrupt's  property. — By  s.  104,  before 
notice  of  any  adjudication  of  bankruptcy  shall  be  inserted  in  the 
London  Gnxette,  and  at  or  before  the  time  of  putting  in  execution, 
any  warrant  of  seizure  which  shall  have  been  granted  upon  such  ad- 
judication, a  duplicate  of  such  adjudication  shall  be  served  on  the 
person  adjudged  bankrupt,  and  such  person  shall  be  allowed  seven 
days,  or  such  extended  time  not  exceeding  fourteen  dags  in  the  whole, 
as  the  court  shall  think  fit,  from  the  service  cf  such  duplicate  to  show 
cause  to  tbe  court  against  the  validity  of  such  adjudication,  and  if 
good  cause  is  shown  the  adjudication  is  to  be  annulled,  and  the 
same  shall  by  such  order  be  annulled  accordingly. 

Examining  debtors  to  estate, — By  s.  L22  power  is  given  to  exa- 
mine persons,  and  by  s.  123  if  any  person  examined  shall,  in  and  by 
his  examination,  signed  and  subscribed,  and  also  in  and  by  a  separate 
writing  in  the  form  contained  in  the  schedule  X.  to  the  act  annexed, 
admit  that  he  is  indebted  to  the  bankrupt  in  any  sum  of  money  upon 
the  balance  of  accounts,  the  court  may  order  that  such  persons  shall 
forthwith,  or  at  such  time  and  in  such  manner  as  to  the  court  may 
seem  expedient,  pay  the  amount  so  admitted,  in  full  discharge 
thereof  to  the  official  assignee,  together  with  the  costs  of  and  incident 
to  Hit  summons  of  such  person,  if  the  court  think  fit  to  award  costs, 
or  the  court  may,  if  it  think  fit,  order  the  official  assignee  to  pay 
the  costs  of  the  person  summoned  out  of  the  estate  of  the  bankrupt, 
and  every  such  order  shall  have  the  effect  of  a  judgment  in  her 
Majesty's  superior  courts  of  common  law,  and  may  be  enforced  ac- 
cordingly :  Provided  (and  this  is  novel,  and  very  proper)  "  that  no 
such  order  shall  be  made  unless  there  be  present  some  attorney  of 
one  of  the  superior  courts  on  behalf  of  the  person  making  such  ad- 
mission, expressly  named  by  him,  or,  upon  his  refusal  to  name  such 
attorney,  named  by  the  court  to  act  upon  his  behalf,  to  inform  him 
of  the  effect  of  such  admission,  before  the  same  is  signed  and 
snbscribed  as  aforesaid,  and  that  such  attorney  do  sign  his  name  as 
a  witness  to  such  admission  in  the  foroi  contained  in  the  schedule  Y« 
to  this  act  annexed." 

Warrants  of  attorney,  cognovits,  and  judge's  orders. — ^Tlie  follow- 
ing provisions  are  extremely  important,  and  deserve  to  be  borne  in 
mind  in  every  action.  By  s.  135  every  warrant  of  attorney  to  con- 
fess judgment  in  any  ^^er^oaa/ action  hereafter  given  by  any  bankrupt 
within  two  months  of  the  filing  of  a  petition  for  adjudication,  and 
being  for  or  in  respect  of  (wholly  or  in  part)  an  antecedent  debt  or 
money  demand,  and  every  cognovit  actionem  or  consent  to  a  judge's 
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orjdcr  for. jodgnicsit  gtv«B  by  any  bankrupt*  withia  two  nwntha  of. 
the-fiUof^  of  any  snckpetitioa  ia  aoy  action  commenced  by  callinion 
with. the  bankrupt »  and  not  adfver8ely»  or  purporting  to  have  bcoa 
given  in  an  action*  but  having  been  la  fact  g^ven  before  the  coin» 
menoement  of  any  action  against  the  bankrv^^.  and  such  bskkn^t 
being,  at. the. time  of  giving  such  warrant  of  attorney,  cogmomi 
acUoMem,  or  con&ent  (aa  the  case  may  be),  unable  to  meet  hia  ea> 
gagemcnta,  shall  be  deemed  and  taken  to  be  null  and  void,  whether^ 
the  same  shall  have  been  given  by  such  bankrupt  in  contemplation 
of  bankruptcy  or  not ;  and  by  ss.  136  and  137  warrants  of  altomey* 
cognovits,  and  judge's  orders,  given  by  a  trader,  are  to  be  void  unleaa 
the  same,  or  a  copy  thereof,  be  filed  within  24  days  after  the  ezeca- 
ti<m  thereof,  as  directed  by  the  3  Geo.  4,  c.  39. 

Certificaie  of  conformiiy. — By  s.  198  it  is  provided  that  forthwith 
after  the  bankrupt  has  passed  his  last  examination,  the  court  shall 
appoint  a  public  sitting  for  the  allowance  of  his  certificate,  and  at 
such  sitting  any  of  the  creditors  who  has  given  to  the  registrar  of  the 
court  three  clear  days'  no/ice  tn  writing  ofluM  intention  to  ofposo,  naof 
be  heard  against  the  allowance  of  such  certificate ;  and  the  court* 
having  regard  to  the  conformity  of  the  bankrupt  to  the  law  of  bank* 
ruptey,  and  to  his  conduct  as  a  trader  before  as  well  as  after  hia 
bankruptcy,  and  whether  the  allowance  of  such  certificate  be  op* 
posed  by  any  creditor  or  not,  shall  judge  of  any  objection  against  al» 
lowing  such  certificate,  and  either  find  the  bankrupt  entitled  thereto, 
and  allow  the  same,  or  refuse  or  snapejid  the  allowance  thereof,  or 
annex  such  condition*  thereto  as  the  justice  of  the  case  may  require. 
By  s.  1 99  the  certificate  of  conformity  is  to  be  in  writing  under  the 
seal  of  the  court  and  the  hand  of  the  commissioner,  and  it  is  to  cer* 
tify  that  the  bankrupt  has  made  a  full  discovery  of  his  estate  and 
effects,  and  in  all  things  conformed,  and  that,  so  far  as  the  court  can 
judge,  there  does  not  appear  any  reason  to  question  the  truth  or  ful- 
ness of  such  discovery,  and  notice  of  the  allowance  of  such  certificate 
and  of  the  class  thereof  (see  p.  226)  shuU  be  advertised  in  the 
London  Gozetie,  in  such  manner  as  may  be  directed  by  any  rule  or 
order  to  be  made  in  pursuance  of  the  act.  By  s.  203,  at  any  time 
within  six  months  after  any  certificate  of  oonformity  shall  have  been 
allowed,  any  creditor  of  the  bankrupt,  or  any  assignee,  official  or 
other,  may  apply  to  the  Vice-chancellor  that  such  certificate  may  be 
recalled  aud  delivered  up  io  be  cancelled;  and  the  Vice -Chancellor 
may,  on  good  cause  shown,  order  such  certificate  to  be  recalled, 
and  cancelled.  Under  the  former  bankruptcy  acts  the  certificate  of 
the  bankrupt  did  not  extinguish  the  debt,  but  only  barred  the  re» 
medy  (Newton  v.  Scott,  10  Meea.  and  W.  475).  And  the  bank* 
rupt  might,  by  a  written  promise,  revive  his  liability  (9  Jnc  214-; 
Princ.  Com.  ll  52  ;  14  Law  Journ.».N.  &,  Exch.  209).     Bat  now.. 
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by  the  present  act,  8.  204,  no  btinkrupt,  after  his  certificate  shall 
have  been  allowed,  shall  be  liable -to  pay  or  satisfy  any  debt,  clarm, 
or  demand  from  \rhich  be  ahall  hare  been  discharged  by  virtve  of 
BQch  certrficate,  or  any  part  of  such  debt,  claim,  or  demand,  iipon 
any  contract,  promise,  or  agreement  made  after  the  issuing  of  the  fiat 
or  filing  of  the  petition  for  adjadication  of  bankruptcy,  and  if  any 
banlcrupt  be  sued  upon  any  such  contract,  promise,  or  agreement,  be 
may  plead  the  general  issue,  and  give  this  act  and  the  special 
matter  in  evidmce.  Sect.  206  provides  for  staying  the  iftsue  of 
the  certificate  pending  an  appeal  to  the  Vice- Chancellor.  By  s. 
207,  the  allowance  or  refusal  or  suspension  of  certificate,  except 
in  case  of  appeal,  is  to  be  final  and  conclusive,  unless  ob- 
tained fraudulently,  in  which  case  the  court  may  order  a  re- 
hearing. 

Arrangements  between  debtors  and  creditors. ^^We  now  come  to 
the  most  important  of  the  new  enactments  relating  to  arrangements 
between  debtors  and  creditors,  which  may  be  either  1 ,  in  court ;  2,  by 
deed  out  of  court ;  3,  by  composition  after  adjudication.  By  sect. 
21 1«  any  such  trader  unable  to  meet  his  engagements  with  bis  cre- 
ditors, and  desirous  of  laying  the  state  of  his  afi^airs  before  them, 
under  the  superintendence  and  control  of  the  Court  of  Bankruptcy, 
and  of  submitting  himself  to  the  jurisdiction  of  the  court,  may  present 
a  petition  to  the  court,  setting  forth  the  true  cause  of  such  inability, 
and  praying  that  his  person  and  property  may  be  protected  from  all 
process  until  further  order  ;  and  the  conrt  on  such  petition,  shall  have 
power  to  grant  protection,  and  may  renew  the  same  from  time  to 
time  as  it  shall  think  fit,  and,  if  the  petitioner  be  in  prison  or  in  rtt#- 
tody  for  debt,  may,  except  in  the  cases  next  hereinafter  mentioned, 
order  hts  immediate  release,  either  absolutely  or  on  condition,  end 
may  toAe  bail  for  his  attendance  at  the  several  sittings  of  the  court 
hereinafter  mentioned ;  except  where  it  shall  appear  by  any  judgment, 
order,  commitment,  or  sentence  under  which  such  petitioner  is  in 
prison  or  m  custody,  or  by  the  record  or  entry  thereof,  &c.,  that  he 
is  in  prison  or  in  custody  for  any  debt  contracted  by  fraud  or  breach 
of  trust,  or  by  reason  of  any  prosecution  against  him,  whereby  he 
had  been  convicted  of  any  offence,  or  for  any  debt  contracted  by 
reason  of  any  judgment  in  any  proceeding  for  breach  of  the  revenue 
laws,  or  in  any  action  for  breach  of  promise  of  marriage,  seduction, 
erimioal  eonvereation,  libel,  slander,  assault,  battery,  malicious  arrest, 
malicious  trespass,  maliciously  suing  out  a  fiat  in  bankruptcy,  or 
maliciously  filing  or  prosecuting  a  petition  for  adjudication  of  bank- 
rnptcy.  By  s.  212,  every  petition  is  to  be  filed  and  prosecuted  in 
the  court  within  the  district  of  which  the  petitioner  shall  have  re- 
sided or  carried  on  business  for  six  months  next  immediately  pre- 
ceding the  time  of  *filing  such  petition,  unless  the  senior  commissioner 
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shall  order  the  same  to  he  filed  and  prosecuted  or  further  prosecuted 
in  any  other  district,  and  the  date  of  filing  every  such  petition  shall 
be  endorsed  thereon,  and  there  shall  he  filed  therewith  an  affidavit  in 
the  form  contained  in  the  schedule  A  h,  to  this  act  annexed.  By 
sect.  213,  forthwith  after  the  granting  of  any  order  for  protection, 
the  court  shall  appoint  a  private  sitting  to  be  held  at  such  time  and 
place  as  it  may  name,  and  shall  at  the  same  time  appoint  an  offidai 
assignee  to  act  in  the  matter  of  such  petition,  and  upon  sufficient  cause 
shown  may,  if  it  shall  think  fit,  direct  that  the  estate  and  effects  of 
the  petitioning  debtor,  or  any  part  thereof,  shall  be  possessed  and 
received  by  such  official  assignee,  or  be  taken  possession  of  by  the 
messenger  of  the  court ;  and  the  court  shall  have  power  to  exanune 
on  oath  such  petitioning  debtor,  or  any  witness  produced  by  him, 
or  any  creditor  or  person  claiming  to  be  a  creditor  of  such  peti- 
tioning debtor,  and  to  adjourn  such  private  sitting,  or  any  sub- 
sequent private  sitting,  from  time  to  time  as  it  shall  think  fit ;  and 
notice  of  such  private  sitting  shall  be  given  in  writing  to  every 
creditor  not  less  than  fourteen  days  before  the  same  is  held,  such 
notice  to  be  sent  by  post,  addressed  to  every  creditor  at  his  last 
known  place  of  business  or  residence.  By  s.  214,  the  petitioning 
debtor  shall,  ten  days  before  the  day  appointed  for  the  private  sitting 
of  the  court,  file  in  court,  and  in  such  form  as  may,  by  any  rule  or 
order  to  be  made  in  pursuance  of  this  act,  be  directed,  a  full  account 
of  his  debts,  and  the  consideration  thereof,  and  the  names,  resi- 
dences, and  occupations  of  his  creditors,  and  also  a  fall  account  of 
his  estate  and  efifects,  whether  in  possession,  reversion,  or  expec- 
tancy, and  of  all  debts  and  rights  due  to  or  claimed  by  him,  and  of 
all  property,  of  what  kind  soever,  held  in  trust  for  him,  and  shall 
therein  set  forth  such  proposal  as  he  is  able  to  make  for  the  future 
payment  or  the  compromise  of  such  debts  or  engagements,  and  shall 
furnish  the  official  assignee  with  a  copy  of  such  account.  By  s.  215, 
at  the  private  sitting  of  the  court,  or  at  any  adjournment  thereof, 
the  creditors  shall  prove  their  debts,  and  the  petitioning  debtor  shall 
attend,  and  make  oath  of  the  truth  of  the  account  filed  by  him,  and 
may  be  examined  thereon ;  and  if  at  such  sitting,  or  at  any  adjourn- 
ment thereof,  three- fifths  in  number  and  value  of  the  creditors  who 
have  proved  debts  to  the  amount  of  £10  shall  assent  to  the  proposal 
of  such  petitioning  debtor,  or  to  any  modification  thereof,  the  court 
shall  appoint  another  private  sitting  for  the  confirmation  of  such 
proposal  or  modified  proposal,  such  second  sitting  to  be  held  not 
earlier  than  fourteen  days  from  the  first  sitting,  and  notice  thereof 
ia  writing  shall  be  personally  served  on  every  creditor  who  was  noi 
present  by  himself  or  his  appointed  agent  at  such  first  sitting,  seven 
clear  days  at  least  before  the  day  appointed  for  such  second  sitting : 
Provided  always,  that  the  court  may  make  order  in  any  special 
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that  lenrioe  of  such  notice  at  the  last  known  place  of  abode  or  bum- 
n/en,  or  naaal  place  of  resort  of  any  creditor  shall  be  deemed  good 
aenrioe.     By  s.  2\6,  at  the  second  sitting,  or  at  any  adjoamment 
thereof,  the  creditors  may  also  prove  their  debts,  and  if  three-fifths 
M  mmber  amd  wdue  of  those  who  have  proved  debts  to  the  amoont 
of  £10  shall  agree  to  accept  snch  proposal  as  was  assented  to  at  the 
first  sitting,  the  terms  thereof  shall  be  reduced  into  writing,  aod  the 
creditors  shall  sign  the  same ;    and  such  resolution  of  agreement 
(sabject  to  confirmation)  shall  thenceforth  be  binding  and  of  full 
force,    as    well    against    the    petitioning   debtor   as   against    all 
persons  who  were  creditors  at    the  date    of   his    petition,    and 
who  had  notice  of  the  said  several  sittings   of  the   court;    and 
the  court,  if  it  shall  think  the  same   reasonable   and   proper*  to 
be  executed,   after   hearing   such  creditors,   by   themselves,  their 
counsel  or  attorneys,  as  may  desire  to  be  heard  either  for  or  against 
aoch  resolution  or  agreement,  shall  approve  and  confirm  the  same,  and 
cause  it  to  be  filed  and  entered  of  record,  and  shall  grant  to  the  peti- 
tioning debtor  a  certificate  of  the  filing  and  entering  of  record  of  such 
approval  and  confirmation,  and  shall  from  time  to  time  endorse  on 
snch  certificate  a  protection  from  arrest ;  and  such  petitioning  debtor 
shall  be  free  from  arrest  at  the  suit  of  any  person  being  a  creditor 
at  the  date  of  his  petition,  and  having  had  such  several  notice  or 
notices  as  aforesaid ;  provided  however,  that  no  such  protection  shall 
be  valid  in  favour  of  any  petitioning  debtor  who  sbsJl  be  proved  to 
have  been  about  to  abscond  beyond  the  jurisdiction  of  the  court,  or 
who  has  concealed  or  is  concealing  any  part  of  his  estates  or  effects, 
nor  against  any  creditor  whose  debt  is  not  truly  specified  in  the 
account  filed  by  such  petitioning  debtor,  nor  against  any  creditor 
whose  debt  has  been  contracted  by  reason  of  any  manner  of  fraud  Gt 
breach  of  trust."     By  s.  218,  after  the  approval  and  confirmation  of 
snch  resolution  or  agreement,  all  the  estate  and  effects  of  such  peti- 
tioning trader  shall  vest  in  the  official  assignee  (if  such  shall  be 
required  by  virtue  of  such  resolution,  and  either  alone  or  jointly  with 
any  person  or  persons,  as  may  be  expressed  in  such  resolution),  as 
folly  as  if  such  official  assigpiee  were  an  assignee  under  any  bank- 
ruptcy.    By  B.  221,  so  soon  as  the  resolution  or  agreement  has  been 
carried  into  effect,  and  .the  creditors  of  such  petitioning  trader  have 
been  satisfied,  the  court  shall  give  to  such  petitioner  a  certificate 
under  the  hand  and  seal  of  the  commissioner,  setting  forth  the  filing 
of  tlie  petition,  the  resolution  or  agreement  of  the  creditors,  and  that 
the  sud  resolution  or  agreement  has  been  fully  carried  into  effect ; 
and  such  certificate  shall  operate  as  fully  as  if  the  same  were  a  certi- 
ficate of  conformity  under  a  bankruptcy,  except  only  that  any  debt 
which  shall  have  been  contracted  wholly  or  in  part  by  reason  of  any 
Buouier  of  fraud  or  breach  of  trusty  or  without  reasonable  probabilitj 
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at  the  time  of  contfttct  of  beiag  able  to  pay  the  same,  or  hf 
of  aoy  jadgment  in  any  prosecution  for  breach  of  the  reveoae  lam* 
or  in  any  action  for  breach  of  promise  of  marriage,  sedaefciaB* 
eriininal  conyersation,  libel,  slander,  assault,  battery,  maUcioaa  «ii«t» 
nalicious  trespass,  maliciously  suing  out  a  fiat  in  bankrvpti^,  m 
maliciously  filing  or  proaecuting  a  petition  for  adjudicatioa  of  baak» 
mptcy,  shall  not  be  barred  by  such  certificate. 

Sect.  223  contains  most  important  provisions,  which  are  well  cal* 
culated  to  check  the  presentation  of  petitions  by  peraons  whoae  om- 
duct  has  not  been  proper,  and  to  ensure  the  due  proaecntion  of  tfaa 
petition  when  presented.     It  enacts  that  if  the  petitioning  debtor  ahall 
not  duly  attend  the  sittings  of  the  court,  or  if  he  shall  not  duly  file  hii 
account,  or  if  he  shall  fail  to  obey  any  order  of  the  conrt,  socfa 
petiiion  shall  be  dismissed ;  and  if  at  the  first  priTate  sitting,  of  at 
any  adjournraent  theieof,  the  proposal  of  the  petitioning  debtor*  or 
some  modification  thereof,  be  not  assented  to,  or  if  at  any  time  after 
the  filing  of  any  petition  for  protection  it  shall  be  shown  that  tke 
debts  of  such  petitioning  debtor  or  any  part  thereof  have  been  con- 
tmcted  by  reason  of  any  manner  of  fraud  or  breach  of  trnat,  or  with« 
oat  reasonable  probability  at  the  time  of  contract  of  being  able  to 
pay  the  same,  or  by  reason  of  any  judgmeot  in  any  prosecution  for 
breach  of  the  revenue  laws,  or  in  any  action  for  breach  of  promifle 
of  marriage,  seduction*  criminal  conversation,  malicions  arrest,  or 
■lalicioos  prosecution  of  a  bankruptcy,  or  if  it  ahall  be  shown  that 
the  affidavit  filed  with  his  petition  was  wilfully  untrue,  so  far  aa  coi^ 
cerned  the  assets  ready  to  be  produced  by  him,  or  that  he  has  not 
made  a  full  disclosure  of  his  debts  and  credits,  estate  and  effieote, 
and  is  not  desirous  of  making  a  bond  fide  arrangement  with  all  faia 
creditors,  or  that  his  proposal  to  that  effect  is  not  reasonable  and 
proper  to  be  executed  under  the  direction  of  the  coart,  or  that  he 
has  postponed  the  presentation    of   his  petition  longer  than  waa 
cacuBable,  or  if  within  three  months  of  the  time  of  preaenting  his 
petition  he  shall  have  assigned,  transferred,  or  made  away  with  any 
portion  of  his  estate  or  effects  otherwise  than  in  due  course,  or  shall 
have  voluDtariiy  done  or  suffered  any  act  whereby  his  goods  shall  have 
been  taken  iu  execution,   the  court  may  adjudge  such   petitioning 
debtor  a  bankrupt,  and  may  adjourn  all  further  proceedings  in  tiie 
matter  into  the  public  court,  and  advertise  such  adjudication*  and 
appoint  sittings  for  choice  of  aaaigaees  and  for  last  examination,  at 
in  bankruptcy. 

Arrangements  by  deed. — By  s.  224,  every  deed  or  memorandamof 
arrangement  entered  into  between  any  auch  trader  and  hia  crediton» 
and  signed  by  sijt- sevenths  in  number  and  value  of  those  crediton 
whose  debts  amount  to  £10,  touching  such  trader's  liabilitiea*  andhii 
fsleaae  therefrom,  and  the  distribution,  inspcottoii,  condotft* 


Miw  BAHnvfvcrr  act.  flN 

\,  and  mode  of  windis|^*tip  of  his  estate,  or  aB  or  tvj  of  suA 
or  any  matters  haring  reference  thereto,  shall  (suhjeet  to 
the  coadkioiis  hereinafter  mentioned)  be  as  effectual  and  obllgatoiy 
in  all  respects  upon  all  the  creditors  who  shall  not  have  si^^ed  sncn 
dbad  or  memorandum  of  arrangement  as  if  they  had  duly  signed 
tke  aame;  and  such  deed  or  memorandum,  when  so  signed* 
•ihall  not  be  or  be  liable  to  be  disturbed  or  impeached  by  reason 
of  any  prior  or  subsequent  act  of  bankruptcy.  Howerer,  it 
m  provided  by  s.  225,  that  no  such  deed  or  memorandum  of 
arrangement  shall  be  effectual  or  obligatory  upon  any  creditor 
who  shall  not  have  signed  the  same  until  after  the  expiration  of  three 
■KNiths  from  the  time  at  which  such  creditor  shall  have  had  notice 
fi^om  aneh  trader  of  his  suspension  of  payment,  and  of  such  deed  or 
mflmorandum  of  arrangement,  unless  such  trader  shall  within  such 
time  obtain  from  the  court  an  order  or  certificate  of  the  said  court 
dedaruig  or  certifying  that  such  deed  or  memorandum  of  arrange* 
■lent  has  been  duly  signed  by  or  on  behalf  of  such  majority  of  the 
craditors  as  aforesaid ;  and  it  shall  be  lawful  for  the  court  withm 
the  difltrict  of  which  the  trader  shall  have  resided  or  carried  on 
baainese  for  six  months  next  immediately  preceding  his  suspension  of 
payment  to  make  Buch4>rder  or  certificate  on  the  petition  of  any  such 
trader*  and  to  exercise  jurisdiction  in  and  over  the  matters  of  any 
aneh  application;  and  no  creditor  who  shall  not  have  had 
lonrteen  dnys'  notice  of  any  intended  application  for  such  order 
or  oertifieate  as  aforesaid  shall  be  bound  thereby.  By  a.  225« 
when  the  trustee  or  inspector  under  any  such  deed  or  memorandum 
of  amngement,  or,  if  there  shall  be  no  such  trustee  or  inspector. 
vthen  any  two  ef  the  creditors  shall  be  satisfied  that  six^sevenths  im 
mid  value  of  the  creditors  whose  debts  amount  to  £10  and 
Is  have  signed  such  deed  or  memorandum,  it  shall  be  lawful 
§ar  aneh  trustee  or  inspector,  or  for  such  two  creditors,  as  the  case 
may  be,  to  certify  the  same  to  the  court  in  writing,  and  such  c^rft- 
JSeaie  dMll  be  filed  with  the  registrar  of  the  court,  and  shall  there* 
npon  be  primd  facie  evidence  in  all  courts  of  law  and  equity  that 
neb  dead  or  memorandum  of  arrangement  has  been  so  signed.  By 
a.  927,  every  such  eertificate  shall  have  appended  thereto  a  full 
aceoont  of  the  debts  of  such  trader,  together  with  the  names,  resi- 
deneee,  and  occupations  of  his  creditors,  and  shall  be  accompanied  by 
an  affidavit  by  such  arranging  debtor  verifying  the  same.  Sect,  229 
containa  a  most  important  provision,  for  ft  is  thereby  enacted  that  if 
any  ereditor  ahall  be  desirous  to  show  that  the  administration  of  the 
estate  kaa  not  been  duly  oondocted  in  conformity  with  such  deed  or 
mamuiandom  of  arrangement,  he  may  apply  to  the  court  by  petition, 
sfpafted  by  affidavit,  stating  any  ihcts  or  circumstances  to  show 
tlnit  anah  adminialraCion  kaa  not  heem  duly  eondneted,  and  thereupon 
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ih»  court  may  eonrider  the  sabject  mattsr  of  such  appUcation.  iad 

may  direct  an  inqairy  into  the  sabject  of  such  application,  and 
generally  may  make  Buch  order  in  the  matter  of  luch  applicatioa 
and  the  costs  thereof  as  shall  appear  just. 

Composition  after  bankruptcy. — We  now  arrive  at  two  Bections 
which  introdnce  a  novel  proceeding  in  bankruptcy*  for  they  provide 
for  an  offer  of  composition  by  the  bankrupt  after  the  fiat.  Seet. 
230  enacts  that  any  bankrupt,  at  any  time  after  adjudication  of  bank* 
Tuptcy  shall  have  been  made  against  him,  may  call  a  meeting  of  his 
creditors  (whereof,  and  of  the  purport  whereof,  21  days'  notice  shall 
be  given  in  the  London  Gazette),  and  if  the  bankrupt  or  hia  friends 
shall  make  an  offer  of  composition,  and  nine^ tenths  in  number  and 
value  (see  in/rct)  of  the  creditors  assembled  at  such  meeting  shall 
agree  to  accept  the  same,  another  meeting  for  the  purpose  of  de- 
ciding upon  such  offer  shall  be  appointed  to  be  holden,  whereof  such 
notice  shall  be  given  as  aforesaid,  and  if  at  such  second  meeting  nine- 
tenths  in  number  and  value  of  the  creditors  then  present  shall  also 
agree  to  accept  such  ofier,  the  court  shall  and  may,  upon  such  ac- 
ceptance being  testified  by  them  in  writing,  and  upon  payment  of 
such  sum  as  the  court  shall  direct,  annul  the  adjudication  of  bank- 
ruptcy, and  supereede  or  dismiss  the  fiat  or  petition  for  adjudication, 
and  every  creditor  of  such  bankrupt  shall  be  bound  to  accept  of  such 
composition  so  agreed  to. 

By  sect.  2*31,  in  deciding  upon  the  offer  of  composition,  no 
creditor  whose  debt  is  below  £20  shall  be  reckoned  in  number,  but 
the  debt  due  to  such  creditor  shall  be  computed  in  value  i  and  any 
creditor  to  the  amount  of  £50  and  upwards  residing  out  of  England 
shall  be  personally  served  with  a  copy  of  the  notice  of  the  meeting 
to  decide  upon  such  offer  as  aforesaid,  and  of  the  purpose  for  which 
the  same  is  called,  so  long  before  such  meeting,  as  that  he  may  have 
time  to  vote  thereat,  and  such  creditor  shall  be  entitled  to  vote  by 
letter  of  attorney,  executed  and  attested ;  and  if  any  creditor  shall 
agree  to  accept  any  gratuity  or  higher  composition  for  assenting  to 
such  offer,  he  shall  forfeit  the  debt  due  to  him,  together  with  such 
gratuity  or  composition  ;  and  the  baokrupt  shall  (if  thereto  requured) 
make  oath  before  the  court  that  there  has  been  no  such  transaction 
between  him,  or  any  person  with  his  privity,  and  any  of  the  creditors, 
and  that  he  has  not  used  aoy  undue  means  or  infiuence  with  any  of 
them  to  obtain  such  assent. 

Affidavits. — ^The  243rd  sect,  provides  for  the  swearing  of  affi* 
davits,  and  enacts  that  affidavits  to  be  made  or  used  in  matters  of 
bankruptcy,  or  in  any  matter  or  proceeding  whatever  under  this  act» 
shall  and  may  be  sworn  before  the  court,  or  any  commiasioner« 
registrar,  or  master  thereof,  or  before  a  Master  in  ordinary  or  extra- 
ordinary of  the  High  Court  of  Chancery^  or  before  any  derk  of 
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■ffidaTiti,  aasisUiit  dak,  or  second  araistant  derk  of  affidavits  of  the 
High  Conrt  of  Chancery,  or  in  Scotland  or  Ireland  before  soch 
Master  extraordinary  aforesaid,  or  before  a  magistrate  of  the  county, 
city,  town,  or  place  where  any  sudi  affidavit  shall  be  sworn,  or  else. 
where  bdbre  a  magistrate,  and  attested  by  a  notary,  or  before  a 
British  nunister,  consul,  or  vice-consul. 

^  By  sect  244  the  affidavit  of  a  prisoner  may  be  sworn  before  • 
visiting  justice  or  keeper  of  the  prison. 

Solicitors, — It  is  provided  by  sect.  247  that  every  solicitor  of  the 
High  Court  of  Chancery  heretofore  or  hereafter  duly  admitted  as  a 
solicitor  of  the  Court  of  Bankruptcy  in  manner  directed  by  the 
statute  passed  in  the  Parliament  holden  in  the  sixth  and  seventh 
years  of  the  r«gn  of  her  present  Majesty  (cap.  73).  intituled  an  "  Act 
for  consolidating  and  amending  several  of  the  Laws  relating  to 
Attorneys  and  Solicitors  practising  in  England  and  Wales,"  and  sub* 
ject  to  the  provisions  in  the  same  act,  may  appear  and  plead  in  any 
proceedings  in  the  court,  without  being  required  to  employ  counsel ; 
and  in  case  any  person  not  being  such  solicitor,  shall  practise  in  the 
court  as  a  solicitor,  he  shall  be  deemed  guilty  of  a  contempt  of 
eonrt,  and  be  liable  to  all  the  penalties  incident  thereto. 
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COMMON    LAW. 

DISTRESS. — Jnat  not  distrainahU— Things  not  restorabU  im 
plight — Perishable  commodities — Meat — [Afor/«y  v.  Pincomhs^ 
2^£xch.  Rep.  101.]— It  is  a  well  known  rule  of  law  that  commodi* 
tiea  which  cannot  be  restored  upon  replevin  in  the  same  plight  and 
condition  as  that  in  which  they  w6re  when  taken,  are  not  distrain* 
mble  for  rent  at  common  law  (1  Rolle's  Abr.  666  ;  Com.  Dig.  tit. 
'« Distress.'*  C.  It  was  on  this  principle  that  the  Court  of  Ex. 
chequer  has  recently  decided  that  the  flesh  of  animals  lately 
elanghtered  cannot  be  distruned  {Morley  v.  Pineombe,  2  Exdieq. 
Bep.  101 ;  S.  C.  18  Law  Jouro.,  N.  S.,  Exch.  272).  Per  Fvk% 
B. :  "  How  can  commodities  of  a  perishable  nature,  and  which  can* 
not  be  restored  in  the  tame  state  as  that  in  which  they  were  taken,  be 
made  the  subject  of  distress  ?  The  common  law  is  not  taken  away 
by  the  2  Will,  and  Mary,  c.  5.  It  was  said  by  L.  C.  J.  Willce. 
in  Sampson  v.  Hartopp  (Willes,  515),  that '  cocks  and  sheaves  ef 
com  were  not  distrainable  before  the  statute  of  2  Will,  and 
'M.  c.  5,  which  was  made  in  favour  of  landlords),  because  they 
iDould  not  be  restored  again  in  the  same  plight  and  condition  thi^ 
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tbejr  were  before  upon  a  replevin;  bat  must  tteoMaerilf  be  ikfcafcfft 
by  being  removed.'  "  Per  Rolfe,  B. :  "  The  role  is  pbdn ;  ptn 
not  diatraia  commoditieB  which  are  liable  to  perish  wiUun  a 
able  time  after  they  have  been  taken."  And  AlderaeQ,  B««  after 
referring  to  1  Rolle's  Abr.  666,  eaid :"  The  rale  ie  plwn'  what  in 
trae  of  com,  is  true  of  the  flesh  of  pigs." 

LANDLORD  AND  TESANT.^  Lame— Bet^ppei — Lmgee 
estopped  by  recital  of  lessor  s  title  tn  lease-^TetkHU  €t  sufferemce — Viit 
0Md  occupation. — IBayley  v.  Bradley,  5  Com.^Beneh  Rep.  396.] — 
In  this  case  it  appeared  that  by  indenture  of  lease,  dated  the  26th  df 
June,  1810,  between  'A.  (the  father  of  the  plaintiff)  and  B.  (the 
&ther  of  the  defendant),  reciting  a  former  lease  of  the  27th  of  Joly* 
1801,  made  between  W.  S.  and  M.  his  wife,  and  A.,  whiehrecitad 
that  M.  was  entitled  to  moiety  of  lands  in  West  Fen,  and  to  two* 
thirds  for  life,  or  for  some  other  estate  of  freehold,  and  that  A. 
entitled  to  the  other  moiety  and  the  other  third  part  respediveky, 
some  other  share  of  the  same  lands,  for  some  estate  of  freehold,  te; 
and  by  which  W.  S.  and  M.  his  wife  demised  the  moiety  and  t^o« 
third  parts  respectively  of  M.  to  A.  for  forty  years  from  the  dthcl 
April,  1801  ;  A.  demised  to  B.,  amongst  other  premises,  the  ianda 
of  which  M.  was  bv  the  recital  in  the  lease  of  1 801  said  to  be  entitled 
to  two-thirds,  and  himself.  A.,  to  one-third  (of  the  lands  in  West 
Fen),  for  the  remainder  of  the  term  of  forty  years,  except  the  last  ten 
days.  A.  died  in  1813,  and  B.  in  1818,  leaving  the  plaintiff  and 
defendant  tlieir  respective  representatives.  The  defendant  continued 
in  the  occupation  of  the  lands  in  West  Fen  down  to  the  time  of  the 
trial,  he  and  his  father  having  regularly  poid  rent  to  the  plaintiff  and 
kSe  falher  down  to.  Lady-day,  1841,  when  the  lease  ctf  1861  ex- 
fktd.  In  debt  for  use  and  occupation  of  an  undivided  third  part  «€ 
tlie  lands  in  West  Fen,  since  Lady-day,  1 84 1 :  Hdd,  that  the  recital  hk 
tbe  lease  of  1801  was^mi^cte  evidence  that  A.  was  entitled  to  one* 
third  of  the  lands  in  West  Fen  in  fee ;  and  that  the  plaintiff  had  a 
right  to  treat  the  defendant  as  a  tenant  at  snfiieraoee  of  ench  uiidB* 
nded  third  part  for  the  period  during  which  he  held  on  atttt  the 
afepiration  of  the  lease,  and  to  sue  htm  for  use  and  oocopotien  in 
nsapeet  thereof.  Semble,  that  the  estoppel  created  by  the  reeital 
oeUed  upon  the  expiration  of  the  lease  {Bayley  v.  Bradley,  5  C.  B. 
d96).  Wilde,  G.  J. :  "  On  the  question  whether  the  defendant  waa 
aetc^iped  Irom  demising  the  plaintiff's  title,  the  court  waa  of  opinion 
liMt»  at  all  events*  the  lease  established  a  primd  facie  case  of  title  m 
the  plainti^  which  the  evidence  adduced  by  the  defendant  waa  nat, 
k  paint  of  feet,  in  the  judgment  of  the  court,  eafficientlT  atnoog  la 
iebat ;  so  that,  even  supposing  the  first  question  to  be  decided  m 
femrar  of  the  defeadant.  the  second  question  [wlnthcr  aoppoang^fate 
mis  BO  ettaffsi^  the  defendant  had  nooaedni  io  eksmmg  th«i 


^tm  not  in  A.  or  the  plaiatiC  bat  in  M.,  the  wife  of  W.  8*3 
be  decided  m  fsvoar  of  the  pleintiir.  On  the  third  qoeetioB* 
f,  whether  the  action  for  we  end  oceepetion  woeld  lie,  the 
detodent  bavioi^  fuM  to  ehow  thet  the  title  was  not  in  the  plaintiC 
tile  court  ia  of  opinion  that  the  objection  taken  by  the  defendant  at 
At  tiial  haa  no  foandation  ;  for,  that  the  plaintiff  had  a  right  to 
tnat  the  defendant  aa  a  tenant  at  aofleranoe  of  the  nndiTided  tfairi 
pot  of  the  eighty  acres,  ior  the  period  during  which  he  held  on  after 
the  expiration  of  the  lease,  and  to  sue  him  in  nse  and  occupation  in 
loapeBt  thereof*" 

BQUITT. 

SPECIFIC  PERFORMANCE.— CoM/rMl  by  Utters— Offer  emi 
mtoej^Umee. — \Clwe  ▼.  Bemtmmit,  imjr^,'] — ^A  contract  far  sale  may 
be  made  by  letters  between  the  parties,  where  from  them  it  can  he 
oot  that  there  has  been  an  offer  on  the  one  part,  and  an  ac* 
on  the  other.  Whh  respect  to  the  acceptance,  it  most  not 
be  condition^,  but  in  the  very  terms  of  the  offer  (eee  Rootledge  n 
Grant,  4  fimg.  653;  Jordan  ▼.  Norton,  4  Mees.  and  Wels.  I55)« 
Ib  the  principal  case  a  proposal  by  a  purchaser  to  take  the  remainder 
o£  a  kaae  was  answered  by  letter,  wiiicb,  after  aeceding  to  the  pro« 
poanl.  added,  "  We  hope  to  gire  you  possession  at  bslf-quarter 
dny :"  Held,  that  the  addition  did  not  introduce  a  new  term,  but  that 
the  aeeeptance  wns  unconditiona}.  It  is  not  sufficient  for  a  party 
wrho  intends  to  rely  upon  a  wairer  of  title  to  allege  upon  fats  pleading 
tbe  f»c\M  constituting  the  wairer ;  he  most  show  how  he  means  Km 
■ne  the  focts  by  alleging  that  the  title  has  been  warred  thereby. 
SanMe,  that  where  the  purchaser,  after  transmission  to  him  of  the 
opigiBsl  lease,  prepares  a  draft  assignment,  and  makes  Tarioas  objeo* 
tioDs  as  to  repairs  and  other  matters,  bnt  does  not  require  produe* 
tion  of  the  landlord's  title,  he  will  be  considered  to  hare  waived  its 
psodnction.  SemUe,  that  a  degree  for  specif  perfbrmance  ehonhi 
declare  that  the  agreement  ought  to  be  performed,  if  a  good  title 
be  made.  Cikte  r.  BetmmmU,  1  De  Gex  and  S.  397.  Per 
Knight  Bmce,  V.C. :  "  I  am  of  opinion  that  the  words,  '  We  hope 
to  gfffe  yon  possession  by  the  hdf«qnarter  day,'  were  not  intended 
t^  operate,  and  did  not  operate,  as  a  qui^fication  of  the  contract  or 
m  qntification  of  the  acceptance ;  but  that  if  they  had  operated  as  a 
qnahiication  of  the  contract  or  a  qualifieation  of  the  acceptance  the 
ttenmstsaces  which  afterwards  occsrred  were  more  tlian  sufficient  to 
4o  awaf  with  any  pMsible  eibct  that  coald  be  supposed  to  arise 
it" 
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S66  MOni  OF   BBCSMT  LIADIMO  CASJII. 

Rep.  713.] — ^Where  there  is  a  complete  ezecation  of  a  power,  and 
aomethiDg  eg  akmuUmii  emtiela  added,  which  is  improper,  the  eze* 
cndoii  will  he  good,  and  onlj  the  excess  be  void.     Thus,  where  a 
partial  interest  is  given  to  an  object  of  the  power,  with  remainder  to 
a  person  not  an  object,  that  part  only  is  void  which  the  power  does 
not   authorise   (see  Adams  ▼.  Adams,  Cowp.  651  ;    Brndenel  r. 
Elwes,  7  Ves*  382).     Bat  when  the  bonndariea  between  the  ezoeaa 
and  execution  are  not  distinguishable,  as,  for  example,  when  the 
extent  and  effect  of  so  much  as  is  within  the  power  is  greater  or  leas. 
according  as  the  remainder  is  valid  or  invalid,  the  appointment  will 
be  invalid  (see  2  Sugd.  Fow.  80 ;    Pitt  v.  Jackson,  2  Bro.  P.  C. 
51).     These  observations  will  introduce  the  principal  case  (whidi 
was  error  from  the  decision  of  the  C.  P.  reported  in  2  Com.  B,  Rep. 
557  ;  10  Jar.  1084 ;  16  Law  Joum.,  N.  S.,  C.  P.  64).     There  A., 
a  copyholder  in  fee,  in  contemplation  of  her  marriage  with  B.,  sur- 
rendered the  copyhold  to  the  lord,  to  the  intent  that  he  might  re- 
grant  to  the  use  of  A.  until  the  marriage ;  and,  after  the  marriage,  to 
the  use  of  B.  for  life  ;  and,  after  his  decease,  to  A.  and  her  assigns 
for  life ;  and,  after  her  decease  to  the  use  of  such  child  and  childrea 
of  the  marriage,  and  for  such  estate,  &c.,  charged  with  any  sum  or 
sums  for  any  other  of  their  children  as  A.  should  by  deed  or  will 
appoint,  &c. ;  and,  in  default  of  appointment,  to  the  use  of  all  the 
children  of  the  marriage  in  equal  shares ;  and,  in  default  or  failure  of 
such  children,  then,  after  the  decease  of  B.,  to  the  use  of  A.,  her 
heirs  and  assigns.     The  marriage  took  place,  and  two  sons  having' 
been  bom.  A.,  by  a  will  referring  to  the  power,  devised  and  ap« 
pointed  the  tenement  to  her  eldest  son  C«,  his  heirs  and  asugna, 
after  the  decease  of  B.,  upon  condition  that  0.  should  pay  to  D.,  her 
second  son,  £200  within  one  year  after  the  decease  of  B.,  or  on  D.*8 
attaining  the  age  of  twenty- one.     The  will  then  proceeded,  "  but  in 
case  neither  of  my  sons  aforesaid  shall  be  living  at  the  decease  of  B., 
then   I  do    give,   devise,   direct,   and  appoint   the  said  copyhold 
messuage,  &c.,  uoto  £.  (the  father  of  B.),  his  heirs  and  assigns,"  in 
trust  for  sale.     After  the  date  of  the  will  four  other  children  were 
bom  of  the  marriage.     A.  died,  leaving  B. ;  C.  and  D.  died  before 
B. :  Held  (^in  affirmance  of  the  judgment  in  the  Common  Fleas), 
that  the  appointment  in  favour  of  C.  was  not  rendered  void  by  the 
labeequent  limitation  to  £.,  notwithstanding  that  the  limitation  to  £. 
was  to  a  person  incapable  of  taking.     (Doe  dem.  Blomfield  v.  Eyn.  5 
C.  B.  713.)     In  the  court  of  error  the  plaintiff's  coimsel  contended 
that  the  void  appointment  over  to  persons  not  objects  of  the  power, 
was  in  the  nature  of  a  conditional  limitation,  and  that  as  it  never 
look  efiect,  by  reason  of  the  incompetency  of  the  appointees,  it 
could  not  operate  to  displace  the  previous  estate.    Mr.  Baran 
Parke  m  delivering  judgment,  said :  "  Counsel  contended  that  where 


OONTBTAMOlira.  967 


Uuve  is  an  estate  in  fee,  liable  to  be  defeated  on  a  condition  inbee- 
qoent,  and  that  condition  either  originally  was,  or  by  matter  snbae- 
qoent  became,  impossible  to  be  performed,  the  defeasible  estate  was 
made  sbsdote,  and  he  cited  Go.  Litt.  206  a.  Of  this  there  is  no 
doubt ;  the  principle  is  applicable  to  this  case,  if  the  condition  was 
impossible.  But  the  question  is,  what  was  the  condition  by  whidi 
the  testatrix  meant  the  estote  to  be  defeated  ?  Was  it — H  the  two 
sons  shonld  die  in  the  father's  lifetime  ?  or  was  it — ^if  they  so  died, 
emf  the  estate  shonld  by  law  Test  in  the  £sther«iQ-law  ?  In  the 
former  case  the  plaintiff  would  fail ;  in  the  latter  he  woold  succeed. 
This  question  is  not  peculiar  to  cases  of  appointments  under  powers : 
it  might  arise  upon  an  ordinary  will.  *  "^  *  In  the  case  before 
us  the  testatrix  says  in  substance :  '  If  my  son  John  and  his  brother 
William  die  in  their  father's  lifetime,  I  do  not  mean  him  (John)  to 
have  the  property,  but  I  give  it  over  to  strangers.'  That  which 
defeats  the  estate  of  John  is  the  death  of  himself  and  brother  in  his 
fMher's  lifetime — ^not  the  giring  over  of  the  estate  to  strangers. 
Hie  reason  why  John's  representatiTes  cannot  claim  the  property  is, 
that  his  mother  expressly  declared  that  in  the  event  which  happened 
he  should  not  hsTe  it.  How  she  would  have  disposed  of  it,  if  she  had 
known  that  she  could  not  give  it  in  the  mode  proposed  by  her  will, 
can  only  be  matter  of  conjecture.  One  thing  quite  certain  is,  that 
she  has  not  expreHsed  any  intention  that  in  the  events  which  have 
happened,  John  should  take ;  and  as  he  could  only  be  entitled  by 
virtue  of  an  expressed  intention  m  his  fiivonr,  we  think  that  be  fails 
to  establish  any  right."  We  must  add  that  this  reasoning  does  not 
appear  to  us  to  be  sound,  and  we  shall  hereafter  examine  the  case 
with  the  aid  of  a  note  furnished  by  the  reporters. 

PROBATE  DUTY. — On  property  increased  in  value  between 
ieaiA  and  admbUstraiion — Improved ieaeeholde-^lDoe  dem.  Rieharde 
V.  Evans,  10  Q.  B.  Rep.  476;  S.  C.  11  Jur.  609,  610;  16  Law 
Jown.,  N.  8.,  Q.  B.  805.] — It  has  long  been  a  debated  point,  whether 
where  land  has  been  improved  in  value  (as  by  building)  between  the 
owner's  death  and  the  grant  of  administration,  the  stamp  duty  on 
the  letters  of  administration  is  to  be  calculated  with  reference  to  the 
Taloe  at  the  death,  or  at  the  time  of  the  granting  of  administration. 
Bj  sect.  38  of  55  Geo.  3,  c.  1 84,  the  oath  to  be  taken  by  an 
administrator,  upon  application  for  letters  of  administration  is,  that 
the  estate  and  effects  of  the  deceased  are  under  the  value  of  a  certain 
sum.  The  administration  is  of  the  property  which  the  intestate 
possessed  in  his  life-time,  and  at  the  time  of  his  death.  In  Gwjnne 
on  Probate  Duties,  23,  it  is  sud,  "  The  value  of  the  personal  estate 
shonld  be  taken,  for  the  purpose  of  ascertaining  the  duty,  at  the  time 
of  proving  the  will,  and  obtahiing  the  letters  of  administration,  and 
not  at  the  decease  of  the  testator  or  intestate ;  and  that  the  Com* 
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miBsionera  of  8ta«pa  require  all  rents*  inCemt,  and  diTidttarii, 
accrmng  after  death,  asd  before  the  dale  of  the  prditfte  or  letten  dF 
admmutration*  to  be  iockided  in  the  esthnate  upon  which  doty  is  paid  ; 
bat  the  writer  adds,  that  there  has  been  no  jodidal  dedaion  upon  tkm 
point,  and  that  counsel  of  great  evinenee  bare  held  a  different  ops 
In  White  v.  Rose,  in  eiror  (8  Q.  B.  Rep.  49^,  499),  Lord 
said,  "  Can  the  courts  of  coaunon  law  enter  into  soch  an  inqoky  at 
ail  ?  I  recollect  once  objecting  to  a  probate,  on  the  ground  that  tte 
stamp  was  not  sufficient  for  the  amount  of  property,  bat  Lord  KenyoB 
would  not  listen  to  the  objection."  In  the  principal  case  it  was  bdd 
that  the  stamp  upon  letters  of  administration  is  to  be  legakted  bj 
the  value  of  the  property  at  ^e  time  when  they  are  granted,  and  not 
at  the  time  of  the  death  of  the  intestate.  An  intestate  died  posscBSsd 
oi  a  leasehold  estate  under  the  yabe  of  £10D.  which,  by  die  subs^ 
qnent  erection  of  a  building  upon  it,  was  of  the  value  of  £1CM)«  mid 
upwards*  at  the  date  of  the  letters  of  administraliaa:  Bcldythat  a 
stamp  of  £1  was  insufficient.  (Doe  dem,  Riekarda  ▼.  jBmbu,  ngw^. 
Per  Lord  Denman :  "  This  building  has  become  inseparably  put  of 
the  estate  which  belonged  to  the  testator,  fior  whirii  prctate  was 
taken  out.  A  court  of  oommon  law  cannot  inquire  how  much  the 
estate  was  worth  at  the  time  of  the  death  of  the  intestate." 

WILL. — Perewed  eetate^Umiiaiiom  to  iesue^^Power  ofdkpaai' 
Hen  ivperadded, — [Delap  v.  Holl,  1  Ir.  Jur.  312.] — ^It  is  a  well«knowB 
rule  that  a  devise  of  personal  estate  in  such  terms  that  if  the  suhjeot* 
matter  were  realty  would  give  an  estate  tail,  gives  to  the  devisee  mi 
absolute  interest  (Feante's  Cant.  Bemaind.  461,  463).  Exeeptioiia, 
indeed,  have  in  some  cases  been  made  where  to  words  of  hmitatioii 
further  words  of  limitation  have  been  superadded,  in  vrhich  case  dmr 
first  words  of  limitation  have  been  converted  into  words  (»f  pur* 
diase  (Hockley  v.  Mawbey*  1  Vck  jun.  133  [a  doabtfid  casej; 
Doe  V.  Lyde,  1  Term  R.  593;  Crawford  v.  Trotter,  4  Madd.  361. 
And  it  has  been  contended  that  the  mere  ad£tion  of  a  power  of  d&s* 
position  wiU  have  the  same  effect.  But  the  contrary  has  recead^ 
been  decided  in  Ireland,  ii^iere  it  was  heU  that  a  bequest  of  diattria 
veal  to  A.  for  life,  remainder  to  his  lawful  issue,  to  be  dt^eeed  of  to 
them  as  he  may  think  fit»  and»  on  failure  of  his  lawful  issue,  over,  vestud 
the  absohde  interest  in  A.  (fieit^  v.  HalK  I  Ir.  Jar.  812).  Pmf 
L.  C. :  '*  All  the  cases  tend  to  this^  that  the  mere  introduction  d.  a 
power  such  ss  this  is  not  enou^  to  take  it  out  of  the  geaeni 
doctrine.  The  first  case  to  which  I  shall  refer  is  Doe  y.  Applin  (4 
T.  R.  82)  ;  then  there  is  Seale  ▼.  Barter  (2  Bos.  aad  P.  A^).  Tha* 
was  a  devise  '  ol  all  the  testator's  laada  to  his  sea  John,  and  fain 
children  lawfully  to  be  begotten,  with  power  to  settle  te  sama^  or 
My  part  thereof,  by  will  or  otherwise,  to  them  or  any  ei  them,  as  faa 
ahaaU  think  propar»  aad  ia  datelt  of  saah  isna  mm:     It  was  ImU 


tkttt  John  took  ni  Mtata  ttil,  asd  that  thia  conttruetioii '  im  iMt 
wakeDed  by  tb«  pow«r.'  The  power*  it  was  Mid,  by  Lord  Akaaley. 
in  deliTeriiig  the  judgmeAt  of  the  court, '  had  tone  operatioo,  amee 
it  enabled  the  devisee  to  dispose  of  the  estate  to  his  children,  withonl 
going  through  the  foma  of  a  reoovery ;  but  the  power,  beeaoae  it 
enabled  John  to  make  his  children  take  by  purchase,  did  not  make  it 
in^WTBtive  on  the  court  to  give  the  estate  to  the  children  by  par- 
<Aiase,  in  all  eveaU,  and  to  confine  them  to  life  estatea  as  tenants  ki 
COBMBOS.'  I  sUte  that  ft-om  the  argument  in  Jesaon  t.  Wright  (2 
Bli^.  O.  S.  1 1),  whkh  oaae  appears  to  me  to  be  a  clear  authority 
§or  the  sane  prc^nosition,  that  a  mere  power  to  divide  amongst  issue 
win  not  control  the  general  doctrine.  The  devise  there  was  '  to 
William  Wright  for  life,  and  froas  and  after  his  deoease,  unto  the 
heirs  of  the  body  of  the  said  William  lawfully  issuing,  in  such  shares 
and  proportions  as  he,  the  said  William,  should  appoint,  and  for  want 
of  aoch  appoinUneat  to  the  heirs  of  the  body  of  William,  share  and 
abare  alike,  as  tenants  in  common,  and,  if  but  one  child,  the  whole 
fa  aoch  onlv  chM,  and  for  want  of  such  issue  ever.'  The  next  case 
ia  that  of  Croly  v.  Croly  (Beatty,  I),  where  the  devise  was  *  to  the 
vae  of  my  younger  son  Richard,  for  and  during  the  term  of  hia 
natural  life*  and  from  and  after  his  decease  to  the  use  and  behoof  of 
hia  issue  male  or  female,  in  suoh  proportion  or  proportiona  as  he  shall 
tihaBk  proper,  by  his  last  will  and  testaoBent  to  devise  the  saase/ 
Tbwt  was  held  an  eatate  tail  in  the  first  taker ;  it  shows  strongly  that 
A  jaere  power  of  appointment  will  not  cut  down  the  estate  tail  to  a 
life  estate.  I  find  it  impossible  to  distinguish  it  from  the  case  before 
Iftia  court.  Then  there  are  two  cases  in  the  Exchequer  here,  Irwin 
▼•  Cuff  (Hayes,  30) ;  Briscoe  v.  Briscoe  (ib.  34).  Irwin  v.  G«ff 
was  a  devise  in  trust  for  '  Henry  Irwin  for  life,  without  impeaeh- 
ment  of  waste,  and  from  and  after  his  decease,  in  trust  for  such  of 
hia  issue  male  and  their  issue  male  as  be  should  by  deed  or  will  ap- 
X>oint,  and  in  default  of  euch  issue,  over.'  That  was  held  an  estate 
tail  in  Henry ;  and  Baron  Pennefather  then  threw  doubt  on  Hockley 
▼•  Mawbey.  Briscoe  v.  Briscoe  was  very  much  to  the  same  effect. 
*  ♦  *  I  must  allude  to  another  case  of  great  importance  here, 
not  only  as  being  strong  in  itself,  but  because  it  applies  the  doctrine 
to  personal  property — that  is  Simmons  v.  Bimmoas  (6  Sim.  32), 
where  the  will  waa  of  all  the  testator's  real  and  personal  property  to 
-Gwin  Simmons,  upon  trust,  *  That  he  ^all  dispaae  of  all,  or  any  of 
xay  property  as  he  shall  deem  best  for  the  benefit  of  my  deaiiy  ba« 
lated  daughter,  Elicabeth  SiaaaDoaSk  to  whom  I  leave  all  daring  her 
lifs.  for  her  separate  aae  upon  her  own  raceipts»  and  free  from  the 
debts,  control,  and  interference  of  any  husband  in  caae  she  asattisa ; 
an  kef  deeeriK  aha  ahall  he  at  liberty  to  wiU  the  aaase  to  her  iswa  aa 
aMf  tkaA  At;  hat  i»  cm  of  har  dfu^  witkoal  isane,  ovar  «a 
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other  parties."  The  Vice-Chanoellor  held  that  that  gaye  an  estate 
tail  in  the  freehold,  and  an  absolute  interest  in  the  personalty  which 
waa  devised  in  the  same  will ;  that,  however,  is  of  no  consequence, 
for  it  is  settled,  that  words,  not  only  in  the  same  will,  but  in  the 
aafloe  danse,  may  receive  a  diflPerent  construction  with  regard  to  per- 
sonalty and  to  reality.  *  *  *  With  only  such  a  context,  as  we 
have  in  this  will,  to  aflect  the  words  of  limitation,  the  general  doc- 
trine of  the  cases,  from  Doe  v.  Applin  down  to  Simmons  v.  Simmons, 
appears  to  establish  that  the  mere  power  of  appointment  will  not  con- 
trol the  original  devise.  Merest  v.  James  (1  Bro.  and  Bing.  484), 
turns  on  the  introduction  of  additional  words,  giving  the  estate  over, 
if  the  issue  die  under  twenty-one.  On  the  whole  I  think  that  here 
a  general  failure  of  issue  was  contemplated.  That,  without  the  power 
of  appointment,  it  would  have  been  a  clear  case  of  an  estate  tail ;  and 
that  the  introdactioa  of  those  words  is  not  sufficient  to  alter  it." 

WILL. — Cancelling  will — Removal  of  first  sheet — Intestacy.--^ 
[Williams  y.  Jones,  38  L.  Obs.  333.]— Where  a  testatator  obtamed 
his  will  from  the  custody  of  his  executor,  and  placed  it  in  a  boreau 
and  locked  it  up,  and  upon  his  death  the  first  sheet,  conveying  the 
estate  in  trust  and  disposing  of  the  real  estate,  was  misang,  and 
there  was  no  sasptcion  of  its  destruction  by  other  parties — held,  that 
it  amounted  to  a  cancellation  of  the  will,  and  the  court  refused 
probate,  and  pronounced  the  deed  intestate  ( Williams  v.  Jones,  88 
L.  Obs.  333).  The  court  held  that  the  will  had  been  cancelled  by 
the  testator,  as  the  sheet  removed  conveyed  all  the  estate  in  tmat 
and  disposed  of  the  real  estate.  There  was  no  suspicion  of  its 
having  been  destroyed  by  any  other  person,  and  the  court  would, 
therefore,  presume  that  it  was  destroyed  by  the  deceased.  The 
court,  therefore,  pronounced  against  the  wilL 
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New  trial — Interpleader. — ^It  is  said  to  have  been  held  in  one  of 
the  new  county  courts  that  the  court  has  no  jurisdiction  to  grant 
a  new  trial,  under  sect.  89  of  the  act,  in  the  case  of  an  interpleader 
under  sect.  118.  In  the  Jurist  (vol.  xiii.  pt.  2,  p.  354)  tlus  ded- 
eion  is  controvetted.  The  circumstances  of  the  case  had  nodiing 
very  peculiar,  as  it  appears  to  us ;  however,  they  may  be  ahorUj 
atated  as  follows : — 

An  insolvent  trader,  at  a  meeting  of  his  creditors,  authorised  three 
of  them  to  sell  his  effects,  being  his  stock  in  trade,  and  divide  At 
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money  amongst  his  creditors  eqnally,  in  firoportion  to  their  re* 
apective  debts.     The  authorit j  was  verbal  only ;    bat  the  insolvent 
left  his  hoose  and  shop,  and  gave  possession  thereof  to  the  parties 
authorised  to  sell  the  eflPects.     They  advertised  them  for  sale  in  the 
public  newspapers,  and  A.  agreed  to  porcfaase  them  by  private  sale. 
For  the  parchase-money  he  gave  a  joint  and  several  promissory  note» 
of  himself  and  an  approved  surety,  payable  four  months  after  the 
date.     Possession  of  the  effects  was  given  to  A. ;  he  hired  the  house 
and  shop,  was  rated,  and  carried  on  there  his  trade.     Shortly  after- 
wards  one  of  the  creditors  sued  the  insolvent  in  the  county  court, 
and  obtained  execution,  and  the  bailiff  seized  some  of  the  effects 
purchased  by  A.«  who  thereupon  gave  notice  to  the  bail  ff  of  his 
claim,  and  the  question  was  brought  before  the  court  under  the 
118th  sect,  of  the  act.     Evidence  of  the  facts  above-mentioned  was 
given.     A.  had  not  obtained  a  legal  receipt  for  his  payment,  and 
therefore  he  procured  for  the  trial  a  receipt  on  stamp,  signed  by 
the  three  persons  authorised  to  sell  the  effects,  and  this  receipt  was 
also  produced  in  evidence.     The  bill  or  note  was  not  produced,  but 
one  of  the  witnesses  said  it  was  in  his  possession  at  home.     On  this 
evidence,  the  judge  thought  the  transaction  suspicious,  and  held 
that  the  sale  to  A.  was  not  bond  fide.     On  the  following  court-day 
A.  applied  for  a  rehearing  of  the  case,  under  the  89th  section  of  the 
act ;  but  the  application  was  refused,  on  the  ground  that  the  court 
had  no  jurisdiction  to  grant  a  rehearing  of  an  interpleader  sum* 
mens.     On  the  merits  of  the  question,  whether  the  evidence  showed 
the  sale  to  be  bond  fide  or  not,  we  do  not  purpose  here  to  comment ; 
bat  the  question  is,  whether  the  ruling  of  the  court  as  to  the  con- 
structiou  of  the  89th  and  1 1 8th  sections  of  the  act  was  not  altogether 
incorrect.     No  words  can  be  larger  than  those  of  the  89th  section* 
••  Every  order  and  judgment!'  says  the  first  part,  "  shall  be  final," 
except  as  excepted.     There   is   nothing   to  ebow  that   the  word 
••  cfrder,"  or  "  judgment,"  refers  to  any  particular  kind  of  proceed- 
ing ;  but  whatever  order  or  judgment  the  court  has  jurisdiction  to 
make  shall  be  final,  subject  to  the  exception  ;    and  the  exception  is„ 
that  in  every  case  whatever  the  judge  may  order  a  new  triaL     Now, 
unless  anything  turn  on  the  word  "  trial,"  as  not  applicable  to  the 
proceedings  under  the  1 1 8th  section,  it  is  clear  that  the  court  must* 
have  power  to  order  a  new  trial  under  that  section,  as  well  as  in  any 
other  case,  since  the  decision  pronounced  under  it  by  the  court  is 
certainly  either  a  judgment  or  an  order.     Indeed,  the  judge  is  ex- 
pressly required  by  that  section  to  make  an  order.      The  clause 
directs  that  the  judge  shall  adjudicate  upon  the  claim  made,  and  make 
sach  order  between  the  parties  in  respect  thereof,  &c.,  as  to  him 
ehall  aeem  fit.     If  the  word  **  trial  "  could  have  any  peculiar  tech- 
nical meanmg  under  the  act,  possibly  it  might  be  said  such  a  hearing 
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b  not  a  trial,  at  bjra^ria/  is geoaraXy  andimiCDod  a  jarytrid.  BM^ 
aa  the  cauaoa  under  the  act  are  not  all  jwy  eaoBea,  that  cannot  he 
the  aense  of  the  word  "  trial "  under  the  aet. 
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The  last  session  of  Parliament  produced  an  amended  "  Joint-Stoofc 
Companies  Winding-up  Act/'  (12  and  13  Vic.  c.  108),  some  of  &• 
provisions  of  which  we  now  propose  to  notice.  Sect.  I  extendi 
the  II  and  12  Vic.  c.  45,  to  all  partnerships,  aeeoctationa,  and 
companies  consisting  of  not  less  than  seven  members.  It  enacts*  tbtk 
notwithstanding  anything  in  the  II  and  12  Vic*  c.  45,  contained 
importing  a  more  limited  application  thereof,  the  same  ahall  apply  to 
all  paitnerships,  associations,  and  companies  whereof  the  partnera  or 
associates  are  not  less  than  seven  in  numher,  whether  incorporated  or 
unincorporated,  and  whether  formed  or  aahsiating  before  or  after  the 
passing  of  the  sud  act  or  this  act,  other  than  and  except  railway 
companies  incorporated  by  act  of  Parliament,  to  whieh  companion 
such  act  shall  not  apply  :  provided  always,  that  upon  the  hearing  of 
any  petition  for  the  dissolution  of  any  such  partnership,  association* 
or  company,  the  court  shall,  in  considering  the  necessity  or  expedienej 
of  any  such  dissolution,  or  the  terms  or  special  directions  subject,  to 
which  it  may  think  fit  to  aUow  such  dissolution,  have  regard  to  anf' 
articles  of  partnership  or  other  contract  which  shall  be  subsiatii^ 
between  the  members  of  such  partnership,  association  or  company* 
It  then  contains  provisions  as  to  mines  iu  the  Stannriea  Coort*  or 
conducted  on  the  "  Cost-Book',  principle.  Sect.  2  provides  that  tfaft 
petition  for  dissolution,  &c.,  shall  be  advertised  in  newspapers,  besidea 
the  advertisement  in  the  Gazette,  Sect.  3  and  schedule  give  a  ahofl 
form  of  affidavit  verifying  the  petition.  There  are  then  soase  ff»» 
yisions  as  to  the  duties,  remuneration.  &c.,  of  the  official  and  pro* 
▼isional  manager,  &c«  As  to  conlributories^  it  is  provided  by  seat.  ft» 
that  the  word  "  contributory"  shall  include  alleged  contribatoriaa.  an 
far  as  respects  the  attendance  before  the  Master,  and  repreaentaliaa 
of  parties,  and  the  determination  of  questions  of  law,  or  of  fact,  te^  • 
arising  in  or  about  the  winding-up.  Sect.  18  provides,  that  aa  between 
the  contributories  or  alleged  contributories,  the  lists  of  coothbatarifii^ 
and  all  other  lists  required  by  the  said  act,  as  the  same  shall  havn 
been  prepared  by  the  official  manager,  and  before  the  same  shall  havn 
been  settled  by  the  Master,  shall,  except  so  £ar  as  die  Master  shall 
otherwise  direct,  he  primd  facie  evidence  of  the  truth  of  all 
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herem  coatained  and  porportbg  to  be  therein  recorded.  By  aecC. 
27 » the  powers  of  iDcluaion.  or  exclasion,  may  be  exercised  so  long 
as  any  shares  remain  nnadjodiaated  on*  and  that  although  the  party 
may  have  already  been  included,  or  specially  excluded,  as  respects 
any  other  share,  &&  Section  28,  repeals  sect.  84  of  1 1  and  1 2  Vic. 
c  45,  and  the  Master  is  to  make  ea^  on  contributories  lor  the  time 
bang  on  the  list,  and  to  have  regard  to  any  probable  deftiult  of  pay- 
ment, and  to  fix  the  amonnt  of  call  per  share  aeoordingly.  Sects.  29 
and  30,  enable  the  official  manager  to  compound  claims,  &c.,  of  on* 
asoertained  amoaat,  and  to  prove  against  the  estate  of  bankrupt  or 
kmobmnt  contrikuiorwM,  and  receive  dividends.  If  the  creditors  of  the 
eampany  also  prove,  the  dividends  payable  to  the  official  manager 
ate  to  go  among  those  creditors ;  if  any  snch  creditor  be  the  petition- 
ing creditor  ander  the  fiat,  the  dividends  to  be  received  by  him,  are 
to  be  set  against  dividends  payable  to  the  official  manager.  Sects.  30 
and  31  relate  to  the  Mutters,  who  are  to  have  powers  to  order 
ipeeial  juries,  new  trials,  and  interpleedere.  Sects.  33  and  34  relate 
to  rekeiarmgt  and  appedU,  and  they  provide,  that  rehearings  before  the 
liord  Chaooeilor,  of  any  order  of  the  Master  of  the  Rolls,  or  of  a 
Vice*  Chancellor,  shall  not  be  had  after  the  expiration  of  three  weeks 
from  the  oMkiog  of  the  order.  An  order  is  not  to  be  reversed  on 
^peal  for  want  of  form  only.  By  sect.  17,  the  Matter  may  review 
any  of  his  own  orders  and  proceedmgs*  There  are  some  provisions 
aa  to  evidence.  Thns,  by  sect.  19  the  Master  may  require  any 
evidence  to  be  given  which  might  have  been  obtained  in  a  suit  by  the 
eompany.  To  facilitate  the  acquisition  of  evidence,  it  is  provided 
(aaet.  iM)),  that  the  district  commissioners  of  bankruptcy,  and  the 
county  conrt  judges  in  England,  and  the  commissioners  of  bankrupt 
and  asabtant  barristers  in  Ireland,  and  in  certain  cases  the  Vice- 
ifardcu  or  registrar  of  the  Stannaries  Coart  are  to  be  commissionera 
£or  reeeiving  evidence.  And  (ceet.  21),  the  Master  may  order  the 
examination  of  persons  in  ScotUmd,  whether  contributories  to  tbe 
company  or  not,  as  to  the  estate,  dealings,  &c.,  of  or  with  such 
company.  By  sect.  23,  sumasonses  of  witnesses  from)  England  are 
to  be  good  in  Ireiaud,  and  vice  versd.  By  sect.  24,  affidavits  &c., 
may  be  sworn  in  Ireland,  Scotland,  or  the  Colonies,  before  any 
eontpctent  court  or  person.  The  present  act,  (whkh  does  not  extend 
to  Scotland,  (aect.  38)  unless  where  named),  is  to  bedted  (sect.  39) 
m  **  The  Jomt  Stock  CompoMiet  WhuHt^^mp  Amendment  Act,  1849 ;" 
and  is  to  be  taken  and  oonstmed  (so  Isr  as  practicable)  as  a  part, 
(aect.  38)  of  the  Joint' Stock  Companies  Winding-up  Act,  ue.,  the 
11  and  12  Vict.  c.  45.  The  act  received  the  royal  assent  on  the 
lat.  of  Angost,  1849,  on  which  day,  therefore,  it  came  mto 
oycratiopt 
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7he  education  of  a  lawyer, — ^In  an  article  in  the  Jurist  (▼.  XIIT,  pt« 
2,  p.  285)  approving  of  the  appointment  of  Mr.  Jastioe  Talfonrdp 
it  is  said :  "  The  basiness  of  a  lawyer  is  not  merely  to  know  the 
law,  but  to  do  that  much  more  difficult  thing,  to  perceive  and 
explain  correctly  its  application  to  the  ever-varying  circomstanoes 
that  exist  in  the  business  of  the  world.  A  mere  lawyer  is*  /or  all 
purposes  of  business,  almost  nseless.  Then,  if  that  be  so,  the  qnes« 
tion  is,  how  are  the  qualities  that  are  essential  to  the  formation  of 
the  accomplished  and  practically  useful  counsel  best  acquired  and 
strengthened?  Judgment,  knowledge  of  mankind,  clearness  ol 
apprehension,  and  perhaps,  above  all.  the  faculty  of  expressing  with 
the  lips,  not  only  with  clearness,  but  with  persuasive  influence,  that 
which  the  mind  comprehends — these  are  among  the  essential  qaalitieB 
of  the  counsel  and  advocate.  How  are  they  best  acquired  and 
strengthened  ?  Is  it  by  a  sickening  devotion  to  the  single  pursuit  of 
legal  knowledge — by  storing  the  memory  till  it  is  overloaded  vntli 
legal  reading,  and  exercising  only  those  functions  of  the  intellect 
which  are  called  into  play  by  purely  technical  disquisitions ;  or  is  it 
not  rather  by  supplying  the  mind  from  time  to  time  with  fresh  ideas, 
fresh  objects  of  thought — studies  which,  being  a  change,  invigorate 
and  refresh,  while  they  inform  and  enlarge  ?  Can  any  man  say  that 
he  will  read  one  of  the  higher  poets,  or,  if  science  be  to  his  taste,  that 
he  wUl  possess  himself  of  the  knowledge  of  any  branch  of  it,  and 
not  by  such  intellectual  exercise  so  strengthen  his  general  fincultieSt 
so  enlarge  his  circle  of  thought,  that  he  will  be,  not  a  more  learned* 
but  a  better  lawyer — better  in  the  sense,  that  what  learning  he 
possesses  he  will  better  wield ;  that  what  opinion  he  can  form  he  will 
better  express  ?  If  the  matter  rested  upon  reasoning,  the  conclnsioo 
would,  we  think,  be  clear,  that,  provided  a  man  does  not  so  spread 
and  extend  his  pursuits  as  to  fritter  away  his  mental  strength,  by 
passing  from  subject  to  subject  without  possessing  any,  the  greater 
the  extent  of  his  general  knowledge — the  greater  the  polish  of  bia 
mind,  by  the  pursuit  of  either  art  or  literature — the  more  acoom* 
plished,  the  more  useful  will  he  be  as  a  lawyer.  But  this  condosaon 
does  not  rest  on  reasoning  alone ;  it  is  supported  by  facts." 

Incorporated  Law  Society, — ^The  council  of  the  Incorporated  Law 
Society  are  said  to  have  no  power  [(judsre,  will]  to  allow  derks  in 
attorneys'  offices  in  London,  on  giving  satisfactory  references,  payibg 
an  introductory  fee  and  an  annual  subscription,  and  signing  rules,  to 
read,  but  not  take  away,  the  books  of  the  library  in  the  Law  Instita- 
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tion.     Such  admissiona  are  confined  to  the  artided  clerlu  of  memiben, 
and  this  is  said  to  be  very  reasonable  (88  Legal  Obs.  iti.). 

Debtor  and  creditor  arrangement  act — Petition — Practice, — ^In  a 
petition  under  the  7  &  8  Vict.  c.  70,  the  time  of  contracting  the 
debt  must  be  specified,  or  the  petition  will  not  be  entertained ;  as 
under  the  second  section  the  commissioner  can  only  proceed  if  it  ap- 
pear that  at  the  time  of  contracting  the  debt  the  petitioner  had 
reasonable  probability  of  paying  the  same  (anon,  38 ;  L.  Obs.  334 )• 
Mr.  Commissioner  Fane  said,  that  a  debtor  not  being  a  trader  within 
the  meaning  of  the  statutes  relating  to  bankruptcy,  might,  under  the 
7  &  8  Vict.  c.  70,  with  the  concurrence  of  one-third  in  number  and 
TsJue  of  his  creditors  (testified  by  their  signing  bis  petition),  present 
a  petition  to  the  Court  of  Bankruptcy  with   a  view  to  a  private 
arrangement  of  his  affairs.     Upon  the  presentation  of  such  petition 
one  of  the  commissioners  is,  under  section  2,  privately  to  examine 
into  the  matters  of  the  said  petition,  and  if  he  shall  be  satisfied  that 
the  debts  have  not  been  contracted  without  reasonable  probability  at 
the  time  of  contract  of  being  able  to  pay  the  same,  the  commissioner 
is  directed  to  take  certain  proceedings  in  order  to  carry  the  petition 
into  effect.     The  commissioner,  however,  cannot  form  a  judgment  as 
to  the  reasonable  probability  of  the  petitioner  at  the  time  of  contract 
to  pay  the  debt,  unless  such  time  of  contracting  the  liability  is  sped* 
fied  in  the  petition.     In  all  cases,  therefore,  where  such  is  not  done, 
T  must  decline  to  proceed.     The  concession  to  the  debtor,  under 
this  act,  of  avoiding  publicity,  should  only  be  extended  to  cases 
where  the  inability  to  meet  the  debt  is  attributable  to  misfortune, 
and  not  to  a  case  where  there  has  been  misconduct  in  the  debtor's 
contracting  the  debt  without  reasonable  probability  at  the  time  of  his 
being  able  to  pay  the  same. 

Assizes — Maiden  assize — Judges'  white  gloves. — ^Mr.  Baron 
Alderson,  on  the  7th  August  last,  on  charging  the  grand  jury  at 
Croydon,  said:  "That  it  gave  him  at  all  times  great  pleasure  to 
meet  the  gentlemen  of  the  county  of  Surrey,  but  it  did  so  particu« 
larly  on  the  present  occasion,  because,  according  to  the  rule  and 
custom  of  the  kingdom,  he  was  entitled  to  a  pair  of  white  gloves  by 
reason  of  there  not  being  any  capital  charge  on  the  calendar.  This 
fact  was  satisfactory  to  him,  and  at  the  same  time  was  most  cre- 
ditable to  the  county,  for  nothing  was  more  desirable  than  that  the 
criminal  calendars  of  every  county  should  exhibit  an  absence  of 
charges  of  a  heinous  aud  capital  character.  Upon  the  present  occa- 
sion it  was  gratifying  to  see  that  the  calendar  was  very  light,  and 
the  offences,  with  one  or  two  exceptions,  were  of  a  trifling  character." 
The  late  Justice  Coltman, — Chief  Justice  Wilde,  at  the  close  of 
his  address  to  the  grand  jury  at  Aylesbury,  on  the  11th  July  last, 
said :  ••  I  cannot  conclude  without  expressing  the  real  grief  of  my 
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heart  in  this  day  dischargiog  the  duties  which  lie  before  me,  when  I 
remember  the  care,  and  anxiety,  and  judgment  with  which  iny 
brother  Coltman  would  have  fulfilled  her  Majesty's  commission  In 
this  county,  and  with  so  much  honour  to  you  and  credit  to  the 
bench.  He,  indeed,  let  me  say,  was  well  esteemed  and  highly 
beloved  by  all  who  knew  him,  as  much  so  as  any  of  those  senranta 
of  her  Majesty  who  have  presided  in  a  court  of  justice.  I  think  it 
due  to  his  memory  to  say,  although  he  was  a  man  who  did  not  seek 
conspicuous  and  distinguished  notoriety,  that  he  was  most  remark* 
able  for  impartial  judgment,  and  high  legal  knowledge  and  attun- 
ment.  So  sensible,  indeed,  was  he  of  the  sound  administration  of 
justice  in  this  land,  and  so  upright  and  honest  was  his  judgment, 
that  never  was  Mr.  Justice  Coltman  found  to  swerve.  And  that 
judgment  was  so  matured  and  trained,  as  always  to  be  open  to  fhe 
force  of  reason ;  and  most  particularly  has  he  displayed  the  striking 
difference  between  firmness  and  obstinacy,  so  much  so  as  always  to 
give  the  fullest  confidence  in  his  deliberations.  I  cannot  say  that 
his  brethren  derived  more  assistance  from  him  than  from  any  other 
person  on  the  bench  ;  but  his  highly  cultivated  judgment  has  tended 
so  much  to  their  assistance  as  to  render  their  decisions  greatly 
respected,  and  satisfactory  to  the  country  and  the  legislature.  To 
this  Mr.  Justice  Coltman  added  an  amenitv  of  .manner  that  endeared 
him  to  all  around ;  and  I  may  say.  without  at  all  meaning*  to  deterio- 
rate from  the  merits  of  those  learned  persons  who  adorn  the  bench* 
that  there  is  not  a  judge  holding  her  Majesty's  commission  whom 
Providence  might  have  taken  away  from  us,  who  would  be  more 
regretted  and  revered  than  him  whose  loss  we  now  deplore.  Gent\e« 
<jaen,  I  have  expressed  to  you  my  own  feelings.  I  feel  that  T  conld 
not  have  fulfilled  the  duties  of  this  day  without  doing  so ;  and  I 
trust  I  need  ask  at  your  hands  no  excuse  for  having  detained  yon  by 
these  allusions  to  so  estimable  a  man." 

Joint' Stock  companies — Winding ^up  Amendment  Act. — We  have 
elsewhere  noticed  this  act,  and  we  now  present  the  following  ob- 
servation on  s.  1,  from  an  article  in  the  Jurist  (vol.  ziii.,  pt.  2.  p. 
318).  The  writer  says:  We  have  understood  that  donbts  are 
entertained  whether  certain  orders,  obtained  on  petitions  pre- 
sented under  the  Winding-up  Act,  1648,  can  be  acted  npon  since 
the  passing  of  the  12  &  13  Vict.  c.  108,  on  the  ground  that  they 
relate  to  companies  to  which  it  is  declared,  by  the  act  of  1849,  thi^ 
the  act  of  1848  shall  not  apply.  We  cannot  conceive  what  grouikd 
.there  can  be  for  any  doubt  in  the  matter.  The  old  Winding-up 
Act  was,  as  to  certain  companies,  viz.,  railroad  companies,  thought 
-at  first  not  applicable.  It  was  afterwards  decided,  by  the  highest 
court  but  one,  that  it  is  applicable ;  and  that  decision  is  now  under 
appeal  in  the  highest  court.     That  the  language  of  the  act  is  Iree 
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iriiMb  i»r  pfetent  ita^  il»  remycd  coMtruetioiiv  Mid  when  eoment^ 
commAhimt  tboii§iil  it  odraabk  to  carry  the  qMttion  beyovd  the 
csoort  oC  the  Lord  Ghaneettor:     Still,  the  act  of  1846  mmt  speak 
forilaelf:  it  wae  tbe  knr  titt  the  1st  Augost,  1849,  and  whatever 
oowpBMea  it  enbraecd,  acooidiag  to  its  true  comtroetioD,  were,  if 
bfoogbt  in  dna  form  within  ita  operation  before  the  1  i>t  Augint, 
1 849,  lawfallf  sabjeetcd  to  the  effect  of  its  ckiiises.     What,  then, 
has  the  act  of  1849  doao?     It  enacts,  that  "  notwithstandhig  any* 
thin^  in  the  aet  of  1 848  contained  importing  a  more  limited  appK« 
caUktt  thereof,  the  sane  shall  apply  to  all  partnerships,  associationt, 
and  ooBifamcw,  whereof  the  partners  or  associates  are  not  less  than 
seirea  in  naraber»   whether  ineorponted   or   nniDeorporatcd,   and 
whether  formed  or  sahsisting  before  or  after  the  passing  of  the  said 
act  or  this  act,  other  than  and  except  railway  companies  incorpo* 
rated  by  act  of  Parliament,  to  wfaseh  companies  snch  act  shall  not 
mjQiiy;"     And  it  fiivtbcr  enacts,   "  that  this  act  shall  be  taken  and 
coDstmcd,  so  far  aa  practicable,  as  a  part  of  the  Joint^stock  Com* 
paoica  Windiag-np  Act,  1848."     The  effect  of  this  is,  not  to  put  9t 
GosMtruetion  on  the  aet  ol  1 848,  hot  to  enlarge  or  repeal  it  pro  tanto 
for  the  fatnxe.     The  act  of  1849  does  not  purport  to  enact  that  the 
act  of  1848  shall  be  constmed  to  ezclode  railway  companies,  but 
thai  it  shall  not  apjdy  to  saoh  companies  ;  so  that  if  it  did  or  doee, 
aceording  to  its  true  ooDstroction,  apply  to  railway  companies,  so  far 
ita  powers  are  repealed,  and,  from  the  1st  Augoat,  1 849,  cease.    But 
if  ita  proviiiona  do,  according  to  their  true  conitraotion,  extend  to 
and  indade  railway  companies,  then,  although  they  are  from  the  Ist 
Augost,  1849,  repealed,  there  is  nothing  in  the  act  of   1849  to 
deprive  them  of  their  force  antecedently  to  the  Ist  Aug.,  1849  ;  and 
conaeqaently  it  is,  aa  it  seems  to  ua,  perfectly  clear  that  atiythiog 
duly  done  under  them  before  that  date  is  not,  by  the  act  of   1 849, 
nnUified. 

Provisuma  of  tie  new  bankruptcy  act, — ^We  have  already  (see  pp. 
22^  226)  given  a  short  statement  of  the  principal  new  provisions  of 
the  reeent  Statute  for  GonsoHdatiag  the  Bankruptcy  Law,  and  we 
neir  give  another  statement,  extracted  from  one  of*  our  contempora* 
riea.     The  following  (it  is  said)  may  be  enumerated  as  the  principid 
^Mngea  which*  will  be  effected  by  it : — The  fiat  is  abolished,  and  in 
ita^plaee  a  potion  for  adjudication  of  bankruptcy  is  substituted  (sect. 
4).     Such  petition  ia  to  be  Ced  in  the  bankruptcy  courts*  (sect.  90); 
lA  the  comewssiooera  of  whiefa  a  primary  jurisdiction  is  vested,  while 
there  is  to  be  only  an  appellate  jurisdiction  in  the  Vice-GhaneeHor* 
aad  Lord  Chancelldr  (sect,   12).     Stamps  are  to  be  imposed  on 
docoments  used  in*bankmptcy  proceedings,  in  lieu  of  direct  payment' 
by  fees  (sect.  48).    Execution  against  the  goods  and  chattels  of  the 


^JS  MISCSLLANBA. 

banknipt,  so  as  to  be  protected,  miwt  be  bj  seizure  and  $ak  (as  wdl 
«s  bon&  fide,  before  filing  of  petition,  and  without  notice  of  prior  aet 
of  bankruptcy)  ;  while,  as  against  his  lands,  it  is  sufficient  if  executed 
by  seizure  only  (sect.  133).  Leave  of  the  court  is  required  for  the 
assignees  to  commence  or  defend  an  action  at  law,  and  to  defend  a 
«uit  in  equity,  as  well  as  to  commence  such  suit  (sect.  153).  Out* 
standing  debts  of  the  bankrupt  may,  after  a  certain  time,  be  sold  by 
the  assignees,  under  the  order  of  the  court  (s.  188).  A  bankrupt  is 
not  to  be  liable  upon  any  promise  to  pay  a  debt  from  which  be  has  been 
discharged  by  his  certificate  (s.  204).  Private  arrangements  between 
debtors  and  creditors  may  be  carried  out  under  the  superintendence 
and  control  of  the  court  (ss.  218 — 223).  A  clear  distinction  is  made 
between  the  honest  and  the  fraudulent  debtor,  by  enabling  an  insd- 
yent  trader,  under  certain  circumstances,  to  wind  up  his  aflfairs  without 
the  stigma  of  bankruptcy,  and  by  empowering  the  courtt  o  grant  either 
a  first  class  certificate,  which  declares  the  trader's  inability  to  pay  bis 
debts  to  have  arisen  from  misfortune  only ;  or  a  second  class,  in 
which  it  is  declared  to  have  arisen  partly  firom  misfortune ;  or  a  third 
class,  in  which  it  b  declarecf  not  to  have  arisen  from  misfortune  (Ik, 
sect.  198,  and  schedule  Z).  Increased  facilities  are  given  for  the 
service  of  a  notice  of  debt  whereon  to  found  an  act  of  bankruptcy 
(sect.  78).  The  time  for  appearance  of  a  debtor  summoned  bdfore 
the  court  is  reduced  from  fourteen  days  to  seven  (sect.  80).  Volun- 
tary petitions  are  restricted,  by  requiring  debtors  applying  Yor  them 
to  shew  that  they  are  able  to  pay  5s«  in  the  pound  (sect.  93). 
Judges'  orders,  as  well  as  warrants  of  attorney  and  cognovits,  are 
to  be  filed  (sect.  137) ;  and  in  certain  cases  are  to  be  wholly  void 
(sect.  135).  The  assignees  and  the  creditors  who  have  proved  are 
to  be  deemed  judgment  creditors  for  the  whole  amount  of  proof  and 
the  separate  proofs  respectively  ;  and  the  court,  having  refused  fur- 
ther protection  to  the  bankrupt,  or  having  refused  or  suspended  his 
certificate,  mny  grant  a  certificate  of  such  proofs,  upon  which  a  ca. 
ca.  may  be  issued  either  by  the  assignees  or  any  of  such  creditcnv, 
and  the  bankrupt,  if  arrested  thereon,  cannot  be  discharged  under  a 
year,  except  by  order  of  the  court  (sects.  257 — 259).  The  number 
of  London  commissioners  is  to  be  reduced  from  six  to  four,  and  the 
courts  are  to  sit  daily  throughout  the  year  (except  on  certain  named 
days)  for.  the  despatch  of  business  (sects.  7,  10). 

Framing  aet$  of  Parliament. — ^We  rejoice  to  see  the  subject  of 
improvement  in  the  mode  of  preparing  acts  of  Parliament  taken  up 
by  so  powerful  a  pen  as  that  of  Lord  Brougham.  Possibly,  now, 
some  attention  may  actually  and  really  be  paid  to  it.  Many  people 
wonder  how  is  it  that  acts  of  Parliament  are  worded  in  language  so  ob- 
scure and  so  often  contradictory  and  many  more  solve  the  difficulty  by 
throwing  the  whole  blame  upon  the  lawyers.     **  It  is,"  they  say. 
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"  &6  lawyen  in  and  oat  of  the  Home  who  contriro  to  have  aett  of 
Affiament  made  obecore*  in  order  that  the  profeaaion  may  profit  by 
the  litigation  generated  hy  that  very  obaenrity."  The  wonder 
should  be,  on  the  contrary,  that  acta  of  Parliament  (seeing  the 
prooeaa  they  go  thnmgh)  are  eyer  mteOigible  at  all ;  and  the  truth 
is,  as  to  the  diare  of  the  lawyers  in  the  matter,  that,  whether  they 
do  or  do  not  profit  by  the  obscnrity  of  acts  of  I^urliament,  they 
are  ao  far  from  being  the  canaea  of  it,  that  to  them  is  doe  the  little 
light  which  oecaaionally  glimmers  through  an  act.  The  obscurity  of 
acta  of  Fkrhament  resnlta  principally  from  two  causes :  firstly,  the 
stmotnre  of  legislative  language ;  secondly,  the  parliamentary  prac- 
tice of  altering  detached  parts  of  a  bill  without  reference  to  the  rest, 
and  not  subjecting  the  whole  bill  afterwards  to  the  general  conaide* 
ration  of  any  akilful  and  responsible  person.  The  principle  of  the 
structure  of  legislative  language  will  be  perceived,  by  any  one  who 
may  take  the  pains  to  examine  a  few  acts,  to  be  to  adopt  always  the 
moat  inverted  form  of  phrase  that  the  subject  will  admit  of,  and  to 
proceed  always,  if  possible,  by  way  of  negation  of  the  opposite  of  the 
affirmative  enactment  intended,  instead  of  by  the  simple  affirmative 
enactment.  How  this  came  to  be  the  pet  structure  of  legislative 
language  we  know  not,  but  so  it  is,  and  the  consequence  is,  of 
course,  a  style  unnecessarily  involved,  and  carrying  in  itself  an  un- 
necessary principle  of  obscnrity. 

DrutUegeeMtedoMd  ewealory.—- FVom  the  very  recent  work  of 
Measrs.  White  and  Tudor,  being  "  A  Selection  of  Leading  Ctuee  in 
EqvUy^ wiih  Notes"  we  take  the  following  statement  as  to  trusts 
executed  and  executory  : — "  A  trust  is  said  to  be  executed  when  no 
act  is  necessary  to  be  done  to  give  effect  to  it,  the  limitation  being 
originally  complete ;  as  where  an  estate  is  conveyed  or  devised  unto 
and  to  the  use  of  A.  and  his  heirs,  in  trust  for  B.  and  the  heirs  of  his 
body.  A  trust  is  said  to  be  executory  where  some  further  act  is 
necessary  to  be  done  by  the  author  of  the  trust,  or  the  trustees,  to 
give  effect  to  it ;  as  in  the  case  of  marriage  articles,  and  as  in  the 
case  of  a  will  where  property  ia  vested  in  trustees,  in  trust  to  settle 
or  convey ;  in  both  which  cases  a  further  act,  viz.,  a  settlement  or 
conveyance  is  contemplated.  It  is  now  clearly  established,  as  ]aid 
down  by  Lord  Talbot  in  Lord  Glenorchy  v.  BosviUe,  that  a  court  of 
equity,  in  casea  of  executed  trusts,  will  construe  the  limitations  in  the 
same  manner  as  similar  legal  limitations.  If,  for  instance,  an  estate 
is  vested  in  trustees  and  their  heu-s,  in  trust  for  A.  for  life,  without 
impeachment  of  waste,  with  remainder  to  trustees  to  preserve  con- 
tingent remainders,  with  remainder  in  trust  for  the  heirs  of  A.'s  body, 
the  trust  being  an  executed  trust.  A.,  according  to  the  rule  in  Shelley 'a 
caae,  which  ia  a  rule  of  law,  will  be  held  to  take  an  estate  tail,  (see 
Wright  V.  Pearson,  1  Eden,  119 ;  Austen  v.  Taylor.  Id.  361 ;  Jonea 


r.  Morgan,  1  Bro«CCL  206;  JmpfmmT.  The  Doka  of  NmthoB- 
bcriand.  1  J.  and  W.  5i9»  ckarif  offcr-nriing^  tiie  opiH«  csprcMd 
by  Lord  Hudwicke  in  B^nh—r  ▼.  fipoMer,  t  Atk.  577,  ifiwn  he 
enroneMslj  ret ened  the  dcciani  of  SAr  Joseph  JdkyiU  M.  R.     See 
ako  BoAwell  ▼.  Diflen*  1  Dm.  2dl).  leoMMa,  bnweter,  of  Aworftey 
fnwif,  where,  aeeordng-to  Loni  TattMt**  ohoervatioe  m  Lord  Gla- 
novchy  v.  BoaYille,  aoomelhiag  is  left  to  be  dooe,  m.,  the  tmits  are 
left  to  be  execuled  ie  a  more  carefo)  and  move  aenurate  mamicr.  « 
court  of  eqntty  is  not,  as  ia  caaca  otfawceled  Iraflr,  booid  to  cuusUue 
techmcdl  expreBsioDa  with  legal  strictDeBa,  but  will  mould  the  tfiMta 
aocordiog  to  the  intent  of  the  creator  of  the  tmata.     It  is  obeerred, 
by  Lord  Talbot,  ia  Lord  Grlenordiy  ▼•  fiasvile,  that  the  role  is  nsk 
generally  true,  that  in  articles  and  executory  tmots  (meaning  c»cm' 
tory  trusts  in  wilb)  different  oonatmcliona  are  to  be  admitted.  This 
is  correct  with  the  quatifieation  or  diatinctbn,  that,  in  ajteenUny 
tmsts  onder  marriage  articles*  the  intentioD  ol  the  partiea  mey  turtf 
be  presumed  d  priori  from  the  nature  of  the  tianaactioD ;  in  ezecatDKy 
trusts  in  wtlbi,  it  mwt  be  gatinred  from  the  words  of  the  will  alomew 
Lord  Eldou  seeoM  to  haye  denied  thia  diatkictbn  in  the  Coonteas  of 
Lioeohi  ▼.  the  Duke  of  Newcastle  (12  Vea.2S7,  9a0);  bekstehai 
eo^Ianation  in  the  case  of  iervoise  v.  the  Duke  of  NertiwmberisBd 
(1  J.  and  W.  574).      The  distinction  has  been  wdl  pot  by  Sir  W. 
Grant,  M.  R.,  in  Blackburn  v.  Stables  (2  Yes.  and  B.  369).    ^l 
know/*  observes  his  honour,  '*  of  ne*  difciante  between  an  eaccatory 
trust  in  marriage  artides  and  in  a  will,  except  that  the  object 
purpose  of  the  former  inmiah  an  indicatiott  ol  intentiDtt,  wUeh 
be  wanting  in  the  latter.     When  the  object  is  to  make  a  profisnv 
by  the  settlement  of  an  estate,  for  the  issue  of  a  aaarriiq^  itia  not  to 
be  presumed  that  the  parties  meant  to  put  it  in  the  power  of  tiie 
lather  to  defeat  that  pnrpoae,  and  i^ipropiiate  the  eatate  to  hissadL 
If,  therefore,  the  agreement  is  to  Hmk  an  estate  for  life,  with  fs* 
mainder  to  the  henrs  of  the  body,  tiie  oeurt  decrees  a  atrkt  aettteBaenl^ 
in  conformity  to  the  prcsumakife  intcntioa ;  hot  if  a  wffl  dnreeta  n 
UmitatioQ  for  life,  with  remainder  to  the  beha  of  the  body,  the  oomt 
has  no  such  ground  for  dccraeinga  strict  aettlcment.     A  Itsiator 
gives  arbitrarily  what  eatate  he  thinks  ^;  there  is  no  preanmption 
that  he  aaeane  one  quantity  of  intcreat  rather  than  another- 
eatate  for  life  rather  than  in  tail  or  in  fee.     The  sufajeet  being 
bounty,  the  intended  extent  olthnt  bounty  can  be  known  only  from 
the  words  in  which  it  is  given ;  but  if  it  ia  ckariy  to  be  aaccttsined 
from  anything  in  tiie  wiH,  that  tiltt  tcatator  did  net  mean  to  use  ^m 
expressions  which  he  has  empfeyed,  ia  their  strict  proper  techasenl 
sense,  the  conrt,  in  deerecia^  andi  settkment  aa  he  haa  ditcefee4»iaft 
depart  from  his  words  in  order  to  exeente  faia  intention*''     In  Lovd 
Deeiluirstv.theDBheof  6t.Alhan'a(5  Maiii  SfiOV  Sir  J. 
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W.  C,  obflenpes,  as  to  tbe  diatuKtiop  between  ttMiriage  crtidM 
a:  win, '  YoQ  aie  guided  to  the  raeaniag  of  artides  b^  the  plain  objeet 
cff  coBsidenrtion  in  them,  the  iaane  of  the  marriage ;  hot  yoti  Imnr 
notbing  of  the  motive  and  object  of  a  wiH  bet  what  yoa  collect  horn 
the  kagoage  of  it*  -  (see  also  Magnire  r.  SooUj,  2  Hog.  Il»;. 
Stratford  ▼.  Pow^,  1  Ball  and  B.  25). 


THE  NEW  BANKRUPTCY  ACT. 

(CmUimed  from  p.  263.) 

C0«tf«.— With  respect  to  coats,  it  is  by  sect.  249  prorided  that  the* 
ooaft  may  in  all  matters  before  it  award  snch  costs  as  to  socfa  cowt 
shall  seem  fit  and  jost ;  and  in  all  cases  in  which  costs  shall  be  so- 
swarded  against  any  person,  it  shall  and  may  be  lawful  for  inch  conrt  to 
caone  each  coats  to  be  recovered  from  such  person  in  the  same  manner 
as  coits  awanied  by  a  rnle  of  any  of  tbe  snperior  cowts  at  Westminster 
QiaEy  be  recovered,  and  that  tbe  like  remedies  may  be  had  npon  an  order 
of  mmch  eoort  for  costs  as  upon  a  rule  of  any  of  the  said  superior  conrta* 
for  ooefea.  By  sect.  250  every  person  snmmooed  to  attend  be- 
fore tbe  coart  as  a  person  known  or  suspected  to  have  any  of  the* 
estate  of  the  bankrupt  in  fads  possession,  or  who  is  supposed  to  be  in* 
(M)ted  to  tbe  l>ankrapt,  shall  have  saeh  costs  and  charges  as  tbe  eoort 
in  its  discretion  shall  think  fit ;  and  every  witness  summoned  to  at- 
tend iiefore  the  court  shall  have  his  necessary  expenses  tendered  to 
htm  in  like  manner  hs  is  now  by  law  required  upon  service  of  a  sob* 
poena  to  a  witness  in  an  action,  at  law. 

Q^fenc€3  agaiust  ike  bankrupt  laws. — We  are  now  arrived  at  some 
of  tbe  most  important  provisions  in  the  act,  namely,  those  relating  to» 
acta  of  a  bankrupt  which  either  will  prevent  his  having  a  protection*. 
or  n  certificate  of  confomhy,  or  will  be  ground  for  suspending  iu 
This  is  by  sect.  256,  which  provides  that  if  at  the  sitting  appointed 
for  tbe  last  examittation  of  any  bankrupt,  or  at  any  adjournment 
thereof,  it  shall  appear  to  the  court  that  the  bankrupt  has  committad 
any  of  the  offences  hcreuiafter  en«nerated»  the  conrt  shall  reftue  f» 
gn»t  the  bankrupt  any  fyaihtr  proiedmrn  from  arrest ;  and  if  al  any 
Htting  or  adjonmed  sittin|p  for  the  allowance  of  the  certificate  of  any 
bankmpt  it  shall  appear  that  he  baa  conunitted  any  of  such  o0enaes^ 
the  oowt  riiall  refime  ia  frauk  tueh  oerti/ktiU,  or  shall  mttptmi  the 
saine  for  sneh  time  aa  it  shall  think  fit>  and  shall,  in  like  manner., 
refuse  to  grant  the  bankrupt  any  further  protection.     The 
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referred  to  are :  First.  If  the  bankrupt  shall,  after  the  inaing  of  the 
fiat  or  filing  of  the  petition  for  adjadication,  or  within  two  months 
next  preceding,  with  intent  to  conceal  the  state  of  his  affairs,  or  to 
defeat  the  objects  of  the  Law  of  Bankruptcy,  have  destroyed  any  book, 
paper,  deed,  writing,  or  other  document  relating  to  his  trade,  deal- 
ings, or  estate.  Second*  If  the  bankrupt  shall,  with  the  like  intent, 
have  kept,  or  caused  to  be  kept,  faUe  books,  or  have  made  false  en- 
tries in,  or  withheld  entries  from,  or  wilfully  altered  or  falsified,  any 
book,  paper,  deed,  writing,  or  other  document  relating  to  his  trade, 
dealings,  or  estate.  Third,  If  the  bankrupt  shall  have  contracted 
any  of  his  debts  by  any  manner  of  fraud,  or  by  means  of  false  pre- 
tences, or  shall  by  any  manner  of  fraud,  or  by  means  of  false  pre- 
tences, have  obtained  the  forbearance  of  any  of  his  debts  by  any  of 
bis  creditors.  Fourth,  If  the  bankrupt  shall  within  two  months  next 
preceding  the  issuing  of  the  fiat  or  the  filing  of  the  petition  for  ad- 
judication fraudulently,  in  contemplation  of  bankruptcy,  and  not  under 
pressure  from  any  of  his  creditors,  with  intent  to  diminish  the  sum  to 
be  divided  among  his  creditors,  or  of  giving  an  undue  preference  to 
any  of  his  creditors,  hwe  paid  or  satisfied  any  such  creditor,  wholly  or 
in  part,  or  have  made  away  with,  mortgaged,  or  charged  any  part  of 
his  property,  of  what  kind  soever.  Fifth.  If  the  bankrupt  shall,  after 
the  issuing  of  the  fiat,  or  the  filing  of  the  petition  for  adjudication, 
and  with  intent  to  diminish  the  sum  to  be  divided  among  his  creditora, 
or  to  give  an  undue  preference  to  any  of  his  creditors,  have  coneeaied 
from  the  court  or  his  assignees  any  debt  due  to  or  from  him,  or  haye 
concealed  or  made  away  with  any  part  of  his  property,  of  what  kind 
soever.  Sixth.  If  the  bankrupt  shall,  under  his  bankraptcy,  or  at 
any  meeting  of  his  creditors  within  three  months  next  preceding  the 
issuing  of  the  fiat  or  the  filing  of  the  petition  for  adjudication,  have 
attempted  to  account  for  any  of  his  property  by  fictitious  losses  or 
expenses.  Seventh,  If  the  bankrupt  shall,  within  six  months  next 
preceding  the  issuing  of  the  fiat  or  the  filing  of  the  petition  for  adju- 
dication have  put  any  of  his  creditors  to  any  unnecessary  expense  by 
any  vexatious  or  frivolous  defence,  or  delay  to  any  suit  for  the  reco- 
very of  any  debt,  or  demand  provable  under  his  bankruptcy,  or  shall 
be  indebted  in  costs  incurred  in  any  action  or  suit  vexatiously  brought 
or  defended.  Eighth.  If  the  bankrupt  shall,  at  any  time  after  die 
issuing  of  the  fiat  or  the  filing  of  the  petition  for  adjudication  have 
wilfnHy  prevented  or  withheld  the  production  of  any  book,  paper,  deed, 
writing,  or  other  document  relating  to  his  trade,  dealings,  or  estate. 
Ninth.  If  the  bankrupt  shsU,  during  his  trading,  have  willfdlly  and 
with  intent  to  conceal  the  true  state  of  his  afiairs,  have  omitted  iQ 
keep  proper  books  of  account ;  or  shall  wilfully,  and  with  intent  to  con- 
ceal the  true  state  of  his  afiairs,  have  kept  his  books  ^imperfectly* 
carelessly,  and  negligently. 
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AM9ignee»  tmd  creiii^rt*  juigmeni  ermilloft.— We  now  eome  to  the 
flBoet  novel  proTinone  in  the  act,  for  the  atngneei,  at  alao  all  the 
cueditora  who  have  proved,  are  to  he  judgment  creditors,  and  to 
proceed  aa  such  where  the  certificate  it  refased  or  suspended.     We 
think  there  is  great  room  to  fear  that  this  provision  will  not  he  found 
to  work  satisfactorily^  at  least   as  respects  each  creditor  issuing 
execution  on  his  own  deht.     Sect*   257  enacts  that  the  a$iignee9 
icfr  the  time  heing  of  the  estate  and  effects  of  anv  bankrupt,  when 
the  acoDunts  relating  to  his  estate  shall  have  hecome  records  of  the 
court,  shall  he  dittmtA  judgment  erediton  of  such  bankrupt  for  the 
total  amount  of  the  debts  which  shall  by  such  accounts  appear  to  be 
dae  from  his  creditors ;  and  every  creditor  of  any  bankrupt  im* 
mediately  after  the  proof  of  his  debt  shall  have  been  admitted,  shall 
be  deemed  a  judgment  creditor  of  such  bankrupt  to  the  extent  of 
Buch  proof ;  and  the  court,  when  it  shall  have  refused  to  grant  the 
bankrupt  any  further  protection,  or  shall  have  refused  or  suspended 
his  certificate,  shall,  on  the  application  of  such  assignees  or  of  any 
(creditor,  grant  a  certificate  under  the  seal  of  the  court,  in  the  form 
<x>ntained  in  schedule  B  a.  to  this  act  annexed,  and  every  such  certi- 
ficate shall  have  the  effect  of  a  judgment  entered  up  in  one  of  her 
Majesty's  superior  courts  of  common  law  at  Westminster  until  the 
allowance  of  the  certificate  of  conformity  of  such  bankrupt ;  and  the 
assignees  or  the  creditor  to  whom,  according  to  such  certificate,  the 
bankrupt  shall  be  indebted  as  therein  mentioned,  shall  be  thereupon 
entitled  to  issue  and  enforce  a  writ  of  execution  against  the  body  of 
Boch  bankrupt ;  and  the  production  of  any  such  certificate  to  the 
proper  officer  of  any  such  superior  court  shall  be  sufficient  authority 
to  him  to  issue  and  seal  such  writ,  and  it  shall  be  lawful  for  such 
superior  courts  to  make  such  orders  and  rules  in  that  behalf  as  to 
them   shall    seem    fit:    provided   always,   that   every   such  last- 
mentioned  certificate  shall  be  deemed  to  have  been  cancelled  and 
dUcharged  by  the  alhwanee  of  the  certificate  of  conformity  of  such 
bankrupt  from  the  time  of  such  allowance;  provided  also,  that  no 
execution  by  virtue  of  any  certificate  which  shall  be  granted  to  any 
creditora  or  assignees  as  aforesaid  shall  be  issued,  nor  shall  any  such 
certificate  or  execution  in  any  manner  afifect  any  estate  or  effects 
which  shall  come  to  or  be  acquired  by  the  bankrupt,  after  the  aUow- 
•noe  of  his  certificate  of  conformiity. 

Discharging  bankrupt  out  of  execution. — By  sect.  259,  if  any  bank- 
rupt shall  be  taken  in  execution  after  the  refusal  of  protection,  or 
after  the  refusal  or  suspension  of  his  certificate,  he  shall  not  be 
discharged  from  such  execution  untU  he  shall  have  been  in  prison 
for  the  full  period  of  one  year,  except  by  order  of  the  court :  pro- 
vided always,  that  this  enactment  shall  not  take  effect  until  after  the 
expiration  of  six  months  from  the  commencement  of  this  act,  and 


then  only  agaioal  tiMh  p«i«oiM  m  aImU  have  been  adjii4ged  bttiktopt 
under  this  act,  aad  ior  offanoeB  CDoamittod  itftisr  the  commcaocowt 
of  thig  act. 

Duohepng  order,  4c*-^By  a.  266»  if  anyp^aon  shall  diaobey  aoj 
role  or  order  of  the  court  duly  made  by  sach  oowrt  for  enfarcug  any  of 
the  purpoaea  and  proTiaioaa  of  tfaie  act,  or  of  any  other  act  hereafter  to 
be  la  force  relatiag  to  the  aabject-mattera  of  thia  aet»  or  made  ar 
entered  into  by  consent  of  aoch  pereoa  for  carryiog  into  efieoC  aay 
of  sach  purposes  or  provisiona,  the  court  oiay,  by  isarrant  in  ths 
form  contained  in  schedule  £  b.  to  this  act  annexed*  connnit  the 
person  so  offending  to  the  Queen's  prison,  or  to  die  cooMnoa  gaol 
of  any  county,  city,  or  place  where  he  shall  be  fonnd,  or  where  ha 
shall  usually  reside,  there  to  remain  without  bail  <»r  Esainprise  untfl 
such  court,  or  the  Vice-Chaaoellor,  or  the  Lord-Ghancdlor,  afaaO 
make  order  to  the  contrary. 

Fiat  improperly  issued. — By  sect.  267,  if  the  debt  stated  by  the 
petitioning  creditor  in  his  affidavit  or  in  his  petition  for  adjudication* 
and  verified  by  affidavit  to  be  due  to  him  from  any  trader,  shall 
not  be  really  due,  or  if  after  a  fiat  issued,  or  petition  for  adjudtcataoA 
of  bankruptcy  filed,  it  shall  not  have  been  proved  that  the  person 
against  whom  such  fiat  has  been  issued  or  petition  filed  had  ooos* 
mitted  an  act  of  bankruptcy,  and  was  a  trader  at  the  time  of  the 
issuing  of  the  fiat  or  fi-ing  of  such  petition,  and  it  shall  also  appear 
that  such  fiat  was  issued,  or  that  such  petition  waa  filed,  frandnletitly 
or  malicioosfly,  the  court  shall  and  may,  upon  petition  of  the  peraoii 
against  whom  any  such  fiat  or  petition  was  so  issued  or  filed,  ezamoie 
into  the  same,  and  order  satisfaction  to  be  made  to  him  for  the 
damages  by  him  sustained. 

Reckoning  time. — By  s.  276,  in  all  cases  in  which  any  particdar 
number  of  duys  is  in  any  artide  prescribed,  or  shall  be  mentioned 
in  any  rule  or  order  of  court  which  shall  at  any  time  be  made  under 
this  act,  for  the  doing  of  any  act,  or  for  any  other  purpose,  the 
tame  shall  be  reckoned,  in  the  absence  of  any  expression  to  the  con* 
trary,  exclusive  of  the  first  and  inclusive  of  the  last  day,  unless  the 
last  day  shall  happen  to  fall  on  a  Sunday,  Christmas  Day,  Good 
Friday,  Monday  or  Tuesday  in  Easter  week,  or  a  day  appointed  for 
a  public  fast  or  thanksgivtag,  in  which  case  the  time  shrilbe 
reckoned  exclusive  of  that  day  also.  By  s.  277,  the  act  is  to  extend 
to  aliens  and  denizena. 


CASES  OVER-RULED,  DOUBTED,  ETC. 


IConthwed from  pp.  5—8,  93 — 9^  216.} 

Rtm  y.   Baka^  (Cartk.  6),  overKolad;    Reg. v.  Cbarleton,  2  (r. 
L.  Rep.  50,  Q.  B. 

Wke^barighty.  Jackson  (5  Taunt.  109).  observed  upon  ;  Hely  ¥. 
Hicks,  3  Ir.  L.  Rep.  99,  Ex. 

Deeprcf  v.  Mitekell  (5  Mad.  87),  not  followed ;  Lilly  v.  Stafford, 
3  Ir.  L.  Rep.  300,  Q.  B. 

KemfUon  y.  Saunders  (12  B.  Moo.  44  ^  S.  C.  2  C.  and  P.  36^), 
•beerved  nyoo ;  Magaire  v.  Goddard,  3  Ir.  L.  Rep.  «^06,  Q.  B. 

SmiiA's  Case  (1  East,  P.  C. ;  S.  C.  2  Bos.  and  Pul.  127).  quea- 
tioned;  Brady  v.  Reg.  4  Ir.  L.  Repw  21,  Q.  B. 

Edwards  v.  Kelly  (6  M.  and  SeL  204),  commented  on ;  Bull  v. 
Collier,  4  Ir.  L.  Rep.  116,  C.  P. 

Brandling  ▼•  Barringion  (9  B.  and  C  475),  observed  upon ; 
Murphy  v.  Leader,  4  Ir.  L.  Rep.  139,  Q.  B. 

JEvana  v.  Brown  (I  Esp.  169),  questioned;  Mowlds  v.  Power^  4 
Ir.  L.Rtp.  163,  Q.  B. 

Connor  v.  McCarthy  (Batty  643),  and  Bos  v.  Pierce  (2  Camp., 
N.  F.)  questioned ;  Frewen  v.  Ahern,  4  Ir.  L.  Rep.  l^!5,  Ex. 

Stoddart  v.  Pahner  (3  B.  and  C.  2)  ;  Purcell  v.  M'Namara  (9 
Bast  157),  observed  upon;  O'Loughlin  v.  Fogarty^  5  Ir.  L.  Rep. 
€1,  Ex. 

Grant  v.  Eiiis  (9  M.  and  W.  113)  ;  Kid  Daniel  y.  Bingham  (4  Ir. 
L.  Rep.  285),  observed  upon;  Daly  v.  Bloomfield,  5  Ir.  L.  Rep. 
65,  Q.  B. 

ReaolatioDfi  of  Lord  Coke  approved  of ;  Cojppinger  v.  Bradley  (5 
Ir.  L.  R«p.  274,  Q.  B.). 

S€oU  v.  Nelson  (a  case  in  1  Roll's  Abr.  104),  disapproved  of;  5 
Ir.  L.  Rep.  212,  Q.  B. 

Knox  v  Kelley  (1  Dru.  and  W.  542)  commented  on ;  Geraghty  v. 
Abbot,  8  Ir.  L.  Rep.  60.  Ex. 

BurehaU  v.  Ballamy  (5  Burr.  2693),  over- ruled ;  Crean  v.  Crean 
(2  F.  and  S.  10),  observed  upon ;  O'DriscoU  v.  M'Cartncy,  9  Ir.  L. 
Rep.  570,  Ex. 

Ball  T.  Gordon  (9  M.  and  W.  345),  disapproved  of ;  Soatbcy  v. 
Magan,  10  Ir.  L.  Rep.  250.  C.  P. 

Sveetapple  v.  Jesse  (I  W.  Saucdaro*  227,  note  I ;  5  B.  and  Ad. 
31)  ;  and  Harris  v.  Goodwin  (2  Scott,  N.  C.  467),  commented  on  ; 
Barry  v.  Cambie,  6  Ir.  L.  Rep.  49,  Ex.  Cb. 
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WUltams  T.  Leper  (3  Barr.  1886).  commented  od  ;  Fenndl  r. 
Molcaly,  1  Ir.  L.  Rep.  434. 

Drue  ▼.  Bailie  (1  IVeeman,  402),  approTcd  of;  Kelly  ▼.  Shaw,  1 
Ir.  Jnr.  292,  Q.  B. 

Hart  T.  Hopkuu  (6  Q.  B.  937),  approTcd  of ;  Mac  Even  ▼.  Ber- 
keley. 1  Ir.  Jar.  299.  Ex. 

WUlie  ▼.  JNewkam  (3  Yoo.  and  Jer.  518),  considered  and  approved 
of;  Murtagh  t.  Crawford,  1  Ir.  Jar.  14.  Ex.  Qosere,  if  the  nde 
in  WUIUy.  Newhom  be  applicable  to  the  3  &  4  Will.  4,  e.  27,  In  re 
Commissioner  of  Wide  Streets,  Cork,  1  Ir.  Jar.  9 :  [per  Smith 
M.  R.] 

Trimleeon  ▼.  Kemnds  (9  CI.  and  Fin.  777),  commented  on;  Par- 
sons v.  Parcell.  1  Ir.  Jar.  213,  Q.  B. 

Conway  T.  Nail  (1  Com.  B.  Rep.  643).  as  to  notice  of  bankruptcy 
being  insafficient :  no  notice  was  taken  of  s.  22  of  5  &  6  Vict.  c. 
122 ;  see  Green  v.  Laarie,  1 1  Jar.  997  ;  S.  C.  1  Exch.  Rep.  335  ; 
17  Law  Joum.,  N.  S.,  Exch.  71. " 

Doe  d.  Egremont  v.  Forwood  (3  Q.  B.  Rep.  627,  636)  that 
invalid  second  lease  is  surrender  of  prior  good  one,  may  be  conndered 
over-raled  by  Doe  d.  Biddulph  ▼.  Poole,  12  Jar.  453,  and  Doe  d. 
Egremont  v.  Courtney,  12  Jur.  455. 

Jarman  v.  Orchard  (Skinner,  528 ;  S.  C.  Salk.  346 ;  Shower's 
P.  C.  199)  as  to  premises  and  habendum  in  the  deed,  explained  in 
Goodtitle  v.  Gibbs,  5  Bam.  and  Cres.  718. 

Mellows  V.  May  (Cro.  Eliz.  874).  as  to  void  lease  being  a  sor* 
render  of  prior  lease,  wrong.  Doe  d.  Biddulph  v.  Poole,  12  Jur.  453. 

Radcliffe  v.  Fursman  (3  Bro.  P.  C.  514)  as  to  production  of  prU 
vileged  documents,  observed  on  in  Pearse  v.  Pearse,  11  Jur.  53; 
S.  C.  1  De  Gex  and  Sm.  12;   16  Law  Joum.,  N.  S.,  Ch.  153. 

Richards  v.  Jackson  (18  Yes.  472).  as  to  production  of  privileged 
communications,  observed  on  in  Pearse  v.  Pearse,  1  De  Gex  and 
Sm.  12 ;  S.  C.  16  Law  Joum.,  N.  S.,  Chanc.  153  :  11  Jur.  53. 

Robinson  v.  Newdick  (3  Meriv.  43)  as  to  service  of  order  for  re- 
hearing staying  enrolment  of  decree,  observed  on  in  Groom  t. 
Stinton.  11  Jur.  895;  S.  C.  2  PhiU.  384;  17  Law  Joum.,  N.  S., 
Ch.  1, 

Jfhiilejf  V.  Gough  (2  Dyer.  140,  b),  as  to  surrender  of  lease  by 
acceptance  of  another  though  for  a  shorter  period,  explained  in  Doe 
d.  Biddulph  v.  Poole,  1 2  Jur.  453. 
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NOTES  OF  RECENT  LEADING  CASES. 


COMMON  LAW. 

COMPOSITION.— 1.  With  crediton— Favouring  one  creditor  to 
tnAue  him  to  execute  eompontion  deed — Recovering  back  goods  so 
given — {^Hefy  ▼.  Hicks,  3  Irish  Law  Rep.  92]. — Where  a  composi- 
tion deed  is  ezecated  generally  by  a  body  of  creditors,  no  single 
creditor  who  is  a  party  to  it  will  be  permitted  to  take  to  himself  a 
benefit  or  advantage  beyond  that  which  the  other  creditors  are  to 
enjoy,     li,  therefore,  a  creditor  sues  upon  a  secnrity  for  money, 
giyen  to  him  in  parsuance  of  a  private  agreement  between  him  and 
his  debtor,  the  authorities  are  uniform,  that  it  is  a  valid  defence  to  the 
action  to  show  that  the  security  was  given  in  order  to  secure  to  the 
particolar  creditor  a  bonus  beyond  that  which  was  provided  for  all  the 
creditors  by  the  composition  deed.     And  if  the  security  so  given  be 
a  negotiable  security,  and  is  placed  in  the  hands  of  a  bond  fide  holder 
for  valuable  consideration,  so  that  the  debtor  when  sued  upon  it 
cannot  resort  to  this  defence  as  against  himself,  it  has  been  decided 
that  the  debtor  may  institute  an  action,  and  recover  from  his  creditor 
die  money  which  he  has  been  thus  compelled  to  pay  to  the  third 
party  on  that  security  (see  Wells  v.  Girling,  4  Moo.  78 ;  S.  C. 
1  Brod.  and  Bing.  447  ;  Alsager  v.  Spalding,  4  Bing.  N.  C.  407 ; 
Smith  V.  Bromley,  2  Douglas,  695,  note ;  Smith  v.  Cuff,  6  Mau. 
and  Selw.  160).     In  the  principal  case  it  was  decided  that  the  same 
principle  applies  in  the  case  of  an  executed  contract,   i.  e.,  where 
money  is  paid  down  or  goods  delivered  to  the  creditor  to  induce  him 
to  sigpi  the  composition  deed.     There  the  plaintiff,  a  trader,  having 
become  embarrassed  in  his  circumstances,  proposed  to  his  creditors 
to  compound  their  debts  for  6s.  8d.  in  the  pound.     The  defendant* 
one  of  the  creditors,  refused  to  accede  to  the  composition,  unless, 
prior  to  his  signing  the  deed,  he  received  goods  to  the  value  of 
Ss.  4d.  in  the  pound.     The  plaintiff  gave  to  the  defendant  goods  to 
the  amount  required,  and  the  defendant,  in  consideration,  signed  the 
composition  deed.     Held,  that  the  plaintiff  was  entitled  to  recover 
from  the  defendant  the  amount  for  which  the  goods  so  delivered 
were  sold  by  the  defendant  (Hefy  v.  Hicks,  3  Ir.  Law  Rep.  92,  £z.) 
It  may  be  observed  that  the  court  much  doubted  the  correctness  of 
the  decision  in  Wheelwright  v.  Jackson  (5  Taunt.  109),  but  said 
perhaps  it  might  be  distinguished,  as  there  the  treaty  for  the  composi- 
tion had  been  entirely  broken  off. 

2.  Favouring  creditor  to  induce  Aim  to  sign  composition  deed — BUI  of 
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exchange — [Litukay  v.  Rogtrson,  8  Ir.  Law  Rep.  179.] — ^The  obfienra- 
tions  on  the  previous  case  will  have  put  the  reader  in  possession  of 
the  principle  upon  which  this  case  was  decided.  It  appeared  that  A. 
being  indebted  to  B.  in  a  large  amount,  and  greatly  embarrassed, 
called  a  meeting  of  his  ciediiuis,  at  which  B.  refused  to  attend,  or 
to  sign  any  composition  deed,  unless  a  part  of  his  debt  was  secured  to 
him.  A.  accordingly  drew  a  bill  on  C.  for  £1 50,  which  C.  accepted, 
and  at  the  same  time  wrote  a  letter  to  B.,  authorising  him  to  sign 
the  composition  deed,  without  prejudice  to  the  security  of  C,  whidi 
B.  then  held,  namely,  the  bill  for  £150 ;  immediately  after  B.  signed 
the  composition  deed,  anneziog  to  his  signature  the  words,  "  With* 
out  prejudice  to  C.'s  securities  he  held."  Held,  that  these  words 
were  not  sufficient  to  put  the  general  creditors  on  inquiry  as  to  what 
such  securities  were  ;  and  that  as  the  bill  was  given  by  C.  to  B.  aa  a 
consideration  for  his  signature  to  the  composition  deed,  B.  could  not 
recover  on  this  bill  against  C.  (^Lindsay  v.  Rogerson,  8  Ir.  I^aw  Rep. 
179,  Ex.) 

DILAPIDATIONS. —  Clergyman — Removing  old  barn—Not^ 
repair  of  buildings  not  affixed — Opening  and  using  gravel  pits — 
[Huntley  v.  'Russell,  13  Jur.  837.] — In  this  case,  Tvhich  was  ao 
action  on  the  case  for  dilapidations  against  the  executors  of  a 
deceased  rector  and  vicar,  where  it  appeared  that  the  land  of 
the  rectory  consisted  of  four  acres  adjoining  to  the  rectory ^loose, 
and  100  acres  a  mile  and  a  half  distant  from  it;  and  that  a  ham 
near  the  rectory  house  had  fallen  down,  and  the  rector  had  built 
another  on  the  100  acres,  larger  aud  more  convenient  for  the  land, 
but  without  a  faculty  or  license  from  the  bishop  for  that  purpose :  It 
was  held — First,  that  the  removal  of  tho  old  barn,  and  building  the 
new  one,  was  not  waste  for  which  defendants  were  liable  in  this 
action.  Secondly,  that  defendants  were  not  liable  for  the  noa- 
repair  of  buildings  which  were  not  fixed  to  the  freehold.  Second 
count,  in  the  nature  of  waste,  for  digging  gravel- pits  in  land  of  the 
rectory,  and  getting  gravel  from  them,  and  not  levelling  tlie  ground 
afterwards.  Plea,  no  waste  :  Held — First,  that  under  this  plea 
defendants  might  show  that  the  gravel -pits  had  been  opened  by  the 
surveyors  of  highways,  and  that  gravel  was  taken  by  them  for  the 
highways.  Secondly,  that  defendants  were  not  liable  for  the 
original  opening  of  the  gravel-pits  by  the  surveyors,  nor  for  the 
taking  of  such  gravel  as  was  used  for  the  highways,  nor  for  the 
omission  cf  the  rector  to  compel  the  surveyors  to  slope  down  the 
ground,  in  pursuance  of  sect.  31  of  stat.  13  Geo.  3,  c.  78 ;  but  that 
they  were  liable  for  gravel  sold  generally  by  the  rector,  the  gravel- 
pits  not  having  been  used  for  getting  gravel  for  sale  generally  before 
his  incumbency  {Huntley  v.  Grant,  13  Jur.  837).  Per  Lord 
DeiUDan  :  "  The  questions  arise  not  on  any  counts  charging  waste* 


OOKMOM  LAW. 

b«t  on  the  ordiiuiy  oottots  for  not  repairing,  stating*  howeiFcr,  that 
the  deceased  incumbent  had  removed  buildiogs,  and  had  not  rebuilt 
them.  If  the  strict  doctrine  as  to  waste  is  to  be  applied  to  these 
oonats.  the  pulling  down  a  bam  and  building  another,  even  on  the 
nooe  &rm  and  on  a  more  convenient  site«  at  the  distance  of  a  mile 
and  a  half,  might  be  considered  waste,  as  destroying  the  evidence  of 
identity.  That  doctrine  has  been  laid  down  in  the  cases  of  par* 
ticular  tenants,  because  there  is  no  person  who  has  the  inheritanoe 
in  reversion ;  but,  the  fee  simple  of  the  glebe  being  in  abeyance* 
the  incumbent  is,  in  truth,  but  tenant  for  life^  and  he  or  his  executors 
are  no  doubt  liable  for  any  waste  committed.  But  to  constitute 
waste  there  muat  be  either,  first,  a  diminishing  of  the  value  of  the 
estate ;  or,  secondly,  an  increasing  the  burthen  upon  it ;  or,  thirdly^ 
an  impairing  the  evidence  of  title  (Doe.  d.  Grubb  v.  the  Earl  of 
Bnrliigton,  5  B.  and  Adol.  507).  Much  more  must  one  of  these 
three  requisites  exist  in  an  action  on  the  case  for  dilapidations* 
Now,  in  this  case,  none  of  the  three  requisites  exist.  The  new 
bam  on  the  100  acres  is  more  convenient  and  beneficial  to  the 
estate  ;  and  the  evidence  of  title  could  in  no  way  be  affected  by  the 
taking  down  a  barn  adjoining  the  house,  that  house  being  still  stand- 
ing. It  was  urged,  that  a  faculty  or  license  from  the  bishop  was 
necessary.  It  would  be  desirable  and  proper  that  such  a  license 
should  fdways  be  obtained ;  but  we  do  not  find  any  rale  of  law 
which  makes  it  necessary." 

DISTRESS. — Time  for  replevying — Computation  of  time — [fioHii- 
son  V.  Waddington,  13  Jur.  537].— -In  computing  time  the  rule  is  that 
where  a  certain  apace  of  time  is  given  to  a  party  to  do  some  act, 
which  space  of  time  is  included  between  two  other  acts  to  be  done 
by  another  person,  both  the  days  of  doing  these  acta  ought  to  be 
excluded  in  order  to  insure  to  him  the  whole  of  that  space  of  time* 
This  rule  was  established  in  Lester  v.  Garland  (15  Vcs.  247),  and 
confirmed  in  Young  v.  Higgon  (6  Mees.  and  Wels.  49,  64); 
Mitchell  V.  Foster  (12  Adol.  and  Ell.  472;  S.  C.  5  Jur.  70),  and 
over-ruling  Castle  v.  Burdett  (3  Term  Rep.  623).  In  conformitj 
with  this  rule  it  has  lately  been  decided  (and  see  1  Mag.  N.  S.  pp. 
246,  246)  that  in  reckoning  the  five  days  within  which,  by  sect.  3 
of  Stat.  2  Will.  &  M.  sess.  1,  c.  5,  the  tenant  or  owner  may  replevy 
goods  distrained  upon  for  rent,  the  day  of  distress  and  the  day  of 
sale  are  both  to  be  excluded  {Robinson  v.  Waddington,  13  Jur.  537). 
SURETY. — Discharged  by  creditor's  signing  composition  for 
original  debt — Composition — [Grundy  v.  Meighan,  7  Ir.  Law  Rep. 
519]. — If  a  debt  secured  by  the  collateral  undertaking  of  a  suretr 
be  released  or  satisfied,  the  engagement  of  the  surety  is  at  an  end, 
the  extinguishment  of  the  principal  obligation  necessarily  involving 
in  it  the  discharge  of  the  surety.     The  m^lxim  is  Reo  liberato  lihe» 
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rantur  Jidefussorfs.  And  this  ia  so  where  the  creditor  eon^Mmnis 
inth  hiB  debtor  withoat  the  assent  of  the  sarety,  and  precludes  him- 
lelf  from  suing  upon  the  origiual  obligation  for  the  original  debt. 
And  eren  any  enlargement  of  the  time  of  payment  by  a  binding 
contract  which  ties  up  the  hands  of  the  creditor,  and  prerents  him 
from  sttiog  the  principal  debtor  upon  the  original  obligation  will  have 
this  effect  (see  Orme  v.  Young,  Holt's  N.  P.  C.  84 ;  Coombe  y. 
Woolf,  8  Bing.  162  ;  Isaac  v.  Daniel,  8  Queen's  Ben.  Rep.  500). 
Of  course  the  creditor  may  effectually  prevent  this  from  ensiung  by 
obtaining  the  surety's  assent,  and  even  where  the  surety's  assent  has 
been  obtained  he  may  yet  be  discharged  on  the  ground  that  the 
retention  of  his  liability  unknown  to  the  other  creditors  is  a  fraud. 
There  may,  however,  be  a  reservation  in  the  deed  of  his  rights  against 
the  surety  ;  but  this  should  be  explicitly  given,  for  a  mere  reservation 
by  the  creditors  of  his  "  additional  securities,"  or  "  without  prejudice 
to  any  security,"  will  not  suffice  (see  per  Ld.  Eldon  in  Bonbltbee  ▼• 
Stubbs,  18  Vesey,  20;  and  see  Eyre  v.  Hollier,  1  Cas.  temp. 
Plunkett,  250).  The  following  case  will  exemplify  these  observa- 
tions :  There  in  an  action  against  the  defendant,  as  drawer  of  a  bill 
of  exchange,  it  appeared  that  the  bill  in  question,  with  others,  had 
been  drawn  by  defendant  upon,  and  accepted  by  D.,  to  secure  a  debt 
due  by  D.  to  the  plaintiffs.  D.,  having  become  embarrassed  in  his 
circumstances,  and  a  commission  of  bankruptcy  having  issued  against 
him,  called  a  meeting  of  his  creditors,  who  signed  an  agreement  to 
accept  a  composition  of  7s.  6d.  in  the  pound,  to  be  secured  by  the 
drafts  of  D.  on  the  defendant.  The  plaintiffs,  and  other  creditors 
of  D.,  who  signed  the  composition  agreement,  annexed  to  their  re- 
spective signatures  a  reservation  in  the  following  terms :  "  Withoat 
prejudice  to  any  additional  security  we  may  hold."  It  further 
appeared,  that  the  arrangement,  with  respect  to  the  composition,  was 
entered  into  with  the  knowledge  and  concurrence  of  the  defendant, 
and  that  the  plaintiffs,  at  the  time  of  signing  the  agreement,  held  no 
other  security  for  the  debt  so  due  by  D.  than  his  said  acceptances  of 
the  defendant's  drafts.  Held  that,  notwithstanding  the  reservation 
annexed  to  their  signature,  the  plaintiflb,  by  signing  the  agreement 
for  a  composition,  had  discharged  the  defendant  from  his  origin^ 
liability,  as  surety  upon  the  bills,  so  drawn  by  him,  and  accepted  by 
D.,  and  to  secure  the  debt  of  the  latter  (Grundy  v.  Meighan,  7  Ir. 
Law  Rep.  519,  £x.) 

XQUITT. 

COHABITATION  BOl^DS.—Particeps  eriminit— Demurrer  £s 
equity — IBenyon  v.  Nettle/old,  13  Jur.  798.] — It  is  clearly  esta- 
blished that  all  agreements,  bonds,  and  securities  given  by  a  man  as 
the  price  of  future  illicit  intercourse  with  a  woman,  are  void  both  at 
law  and  in  equity  (1  Fonbl.  Equity,  b.  I,  ch.  4,  s.  4 ;  Prine.  Com. 
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Law,  58 ;  Prioc  Eq.  63).     And  it  owd  to  be  couidered  that  thA 
circumstEDce  that  the  relief  was  asked  by  a  party  who  waa  particepM 
criminis  was  not  material,  for  the  instrament  conld  only  be  set  aside 
on  his  application.     But  in  the  principal  case  the  V.  C.  of  England 
has  decided  otherwise.     In  that  case  the  bill,  which  was  for  dis* 
oovery  in  aid  of  a  plea  of  immoral  consideration,  pleaded  by  the 
plaintiff  in  equity  to  an  action  upon  a  covenant  entered  into  by  him 
for  the  payment  of  an  annuity  to  the  plaintiffs  at  law  upon  trust  for 
one  Caroline  N.,  stated  that  the  deed  of  covenant  waa  valid  on  the 
face  of  it,  but  that  the  consideration  for  it  was  "  a  prospectiya 
illicit  cohabitation,   and   improper   connexion    subsequently  had,*' 
between  the  plaintiff  m  equity  and  Caroline  N.,  but  that  the  connexion 
liad  been  since  altogether  discontinued — demurrer  for  want  of  equity 
by  one  of  the  plaintiffs  at  law  allowed  {Benyom  ▼•  NeUhfold,  13 
Jnr.   798).     Per  V.  C.  of  England  :    "  In  the  first  place  I  would 
obsenre,  that  there  appears  to  me  no  substantial  distinction  between 
»  court  of  equity  administering  relief  by  way  of  relief,  and  inter- 
fering on  the  application  of  a  plaintiff,  by  compelling  the  discovery 
iirhich  be  asks.     Technically  speaking,  there  is,  of  course,  a  distinc- 
tion between  relief  and  discovery,  but  the  real  principle  is  the  same. 
Shall  the  court  be  set  in  motion  to  give  relief?     Shall  it  be  set  in 
motion  to  compel  the  discovery  ?     And  my  opinion  is,  that  the  very 
principle  which  would  restrain  the  court  from  giving  relief  would 
also  restrain  it  from  giving  discovery.     It  is  unnecessary,  in  such  a 
case  88  this,  to  go  back  to  a  number  of  cases ;  but  taking  the  latest 
caae  referred  to,  Sismey  v.  Eli  (13  Jur.  480),  there  it  appeared,  that 
although  there  was  originally  an  immoral  purpose,  yet  the  party  who 
filed  his  bill  to  be  relieved  had  wholly  receded  from  it,  having  become 
convinced  of  the  full  immorality  of  that  purpose,  and  that  there  had 
never,  in  fact,  been  done  that  act  in  contemplation  of  which  the  deed 
waa  executed.     In  that  case,  therefore,  the  plaintiff  filed  his  bill  in 
the  situation  of  a  person  who  had  intended  to  do  something  immoral^ 
and  to  a  certain  extent  illegal,  and  yet  refrained  from  doing  it ;  and 
'vrho,  before  he  committed  the  crime,  changed  his  mind,  and  asked 
to  be  relieved.     In  Smyth  v.  Griffin  (13  Sim.  245),  it  appears  the 
party  actually  had  accomplished  the  bad  purpose  to  which  the  deed 
"waa  made  auxiliary,  and  then  there  was  a  bill  filed  for  relief  against 
it,  and  the  demurrer  was  allowed.     The  language  of  the  Master  of 
theRoUs,  in  Batty  v.  Chester  (5  Beav.  103  ;  see  p.  109),  appears  to 
jne  perfectly  intelligible.     He,  in  effect,  says  that  a  court  of  equity 
would  relieve  against  a  deed  given  for  an  immoral  purpose,  provided 
circumstances  exist  which  would   constitute  a  ground  for  relief« 
exdosive  of  the  bad  conduct  of  the  party  who  asks  for  relief.     A 
snan  may  have  had  an  illicit  purpose,  which  he  may  have  accom- 
plished, but  still,  if  there  are  other  grounds  besides  on  which  this 
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court  would  mterfere«  the  court  wOl  interfere  on  those  gronnds»  but 
^liD  not  interfere  when  the  party  who  claimB  the  relief  shows  that  he 
Umeelf  has  participated  in  the  yerj  moral  guilt  which  it  was  the 
object  of  the  deed  to  procure.  That  is  mjr  interpretation  of  hta 
lordship's  words.  In  thia  case  there  is  no  doubt  what  is  the  real 
construction  of  fiict,  because  the  bill  states,  *'  that  the  indentnre  » 
valid  on  the  face  thereof,**  &c.  It  is  perfectly  plain  that  the  maa 
hu  participated  in  the  very  evil  which  the  deed  was  intended  to  pro- 
duce ;  and  my  opinion  Is,  that  it  is  a  case  in  which  this  court  ought 
not  to  interfere  to  compel  a  discovery,  which  may  more  or  less  tend 
to  show  that  his  plea  at  law  is  good/* 

INFANT. — Day   to  show  cause~^Infimt  heir  qf  mortgagor'^ 
[ffvC/oA  V.  Mayne,  S  Jon.  and  Lat.  Jr.  Rep.  586.] — In  the  case  of 
PHce  V.  Canrer  (3  Myl.  and  Cr.  157),  Liord  Cottenham  held  that  a 
decree  of  foreclosure  against  an  infant  must  give  the  infant  a  day  to 
show  cause  against  the  decree,  after  he  attains  21 ,  notwithstanding 
the  provisions  of  the  11   Geo.  4  and  I  Will.  4,  e.  47,  ss.  10,  II. 
In  this  case  the  legal  estate  was  vested  in  the  infant,  and  a  convey* 
ance  from  him,  therefore,  was  necessary.  This  decisbn  was  followed 
by  the  M.  R.  for  Ireland,  in  Clibbom  v.  Forstall  (5  Ir.  Eq.  Rep. 
531),  but  in  this  case  the  legal  estate  was  in  the  mortgagee,  and  no 
conveyance  from  the  infant  was  necessary — a  distinction  not  attended 
to  by  the  Master  of  the  Rolls.     The  decision  there  was  that  % 
decree  of  foreclosure  and  sale  against  the  mortgagor  and  against  an 
infant  entitled  under  a  settlement  of  the  equity  of  redemption  to  the 
£rst  equitable  estate  tail  in  remainder,  must  give  the  infut  a  day  to 
show  cause.     It  was  also  held  that  if  a  decree  against  an  infant  give 
him  a  day  to  show  cause,  the  court  will  not,  before  the  day  given* 
order  him  to  execute  a  conveyance  to  the  purchaser  umler  the 
decree.     However,  this  case  must  be  considered  as  over-ruled  by 
the  principal  case.     There  lands  were  mortgaged  in  fee,  subject  to 
which  the  equity  of  redemption  was  settled  in  strict  settlement.  The 
first  tenant  in  tail  was  a  minor.     It  was  held  that  in  a  decree  for  a 
foreclosure  and  sale,  at  the  suit  of  the  mortgagee,  a  day  to  show 
cause  ought  not  to  be  given  to  the  mortgagee.     Where  the  decree 
Is  for  an  immediate  sale,  and  no  conveyance  of  the  legal  estate  li 
required  from  a  minor  defendant,  the  decree  ought  not  to  give  hhn 
a  day  to  show  cause  (Hutton  v.  Mayne,  8  Jon.  and  Lat.  586).     Ftr 
8ir  E.  Bugden,  L.  C. :   "  This  is  a  foreclosure  suit  by  a  legal  mort- 
gagee, who  is  also  assignee  of  some  family  charges  ;   the  equity  of 
redemption  is  in  an  infemt,  as  tenant  in  tail  under  a  settlement  by  the 
mortgagor.     The  decree  is  to  be  for  a  foreclosure  and  sale,  as  usual 
in  this  court ;  and  the  only  question  is  whether  the  infant  shaB  have 
a  day  to  show  cause.     I  have  once  more  looked  through  most  oC 
the  authorities.    As  the  infkuit  has  only  an  equity*  and  the  decree  is 


§at  ma  immbikiB  Mie,  H  sppears  to  ne  tWt  he  slioiild  not  k»ve  m 
dqrtoahowcMUK.  The  pkMff  cui  make  a  good  le^e/titie;  aad 
*B  eqoitaliie  estate  of  the  aiuit  Witt  be  boimd  br  the  deeree.  IW 
k  fcNT  hie  benefit." 
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DIKD. — Oferwiwm  wmbr  the  tUihOe  ^  u§e»—Bl0€tim  f  f» 
•l^tig  i^tateetaer^^Hmgk  ▼.  Ja^gm*,  18  Law  Jonrn.,  N.  S.» 

1. 135.] — ThiB  ia  an  extremely  important  ease  npon  the  doetnnev 
tfaat  where  a  deed  may  operate  either  at  the  ooennon  law,  or  mder 
Ifae  atatnte  of  oiea,  the  party  has  an  election  to  take  it  either  way» 
It  m  still  moreio^Kirtant,  as  shewmg  that  an  instrument  may  operate 
■a  a  leaae,  though  it  has  no  eeitain  term  expressed,  notwithstaodia|^ 
llie  nde  hud  down  in  the  books  that  '*  a  lease  for  years  mast  be  for  a 
tiase  certain,  and  osght  to  express  the  term,  and  when  it  should  begm, 
and  when  it  skomid  emd,  eeriuinfy,"  To  an  action  of  trespass  far 
breaking  and  entermg  a  coal  mine,  and  carrying  away  the  coab,  the 
delrridsiils  pleaded,  setting  oot  a  deed  made  between  J.  S.  of  the 
one  part,  and  Joseph,  Matthew,  and  James  J.  of  the  other  paft» 
whereby  J.  S.  granted,  bargained,  sold,  and  confirmed  to  Joseph, 
Matthew  and  James  J.,  their  execntors,  &c.,  all  the  coal  mines, 

I,  and  aeams  of  coal  of  J.  S.  nnder  his  closes  (naming  them), 

foil  and  free  liberty  to  them,  their  execntors,  &c.,  at  aH  tiroea 
dnringtheterm  thereby  granted  to  digior  and  get  the  same  in  a  fair  and 
workmanlike  manner,  that  in  consideration  of  £420,  paid  by  them 
to  J.  S.  by  yewly  inetalments  ontil  the  end  of  twelre  years,  they 
■fcwdd  have  the  Hberty  of  sinking  pits  on  the  said  closes  for  getting 

at  any  times  thereafter  daring  the  terms  thereinbefore  granted ; 

J.  S,  granted  to  Joseph,  Mathew,  and  James  J.,  their  execators» 
Ac^  tfaat  they,  their  exeentors,  &e.,  shoald  enjoy  the  liberty  for 
fCBtting  coals  at  any  time  or  term  of  years,  compating  from  the 

of  their  beginning  to  sink  antH  six  acres  should  be  gotten,  and 
the  expiration  of  the  term  of  twelve  years,  the  qaantity  of  siz 
not  then  gotten,  tn  have  liberty  to  get  the  remainder,  and 
^when  dl  the  eoids  were  gotten  to  the  qoantity  of  six  acres,  the  bosi- 
mass  of  getting  coals  to  be  carried  on  until  such  time  as  all  the  coals 
in  the  doaea  were  gotten,  psying  £70  per  acre,  &e.  Averment,  that 
Xseepb,  Matthew,  and  James  J.  entered  generally  into  the  coal 
■unes,  that  they  won  and  dog  the  six  acres  before  tiie  expiration  of 
tim  twdf*  years ;  that  Joaeph  J.  died,  that  James  J.  also  died,  and 
A  vised  ail  hia  estate  m  the  aaid  ooal  mine  to  Robert,  James*  and 
"William  J.,  whom  he  appointed  his  exeentors,  and  tfaat  they  as  snefa 
sjpwsits  elected  to  take  the  aforesaid  estate  by  way  of  use  nnder  end 
Iqr  mctne  of  the  sistate  for  timnsferingnses  mto  possesNen,  and  thsA 
that  the  aaid  indcntnue  siuNdd  operate  and  enure  under  thr 

stalnta>  whereupon  tb^  became  entitled  to  the  aaid  coal 
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for  the  residue  of* the  said  term.  The  plea  then  alleged^an  entry  of 
the  pluntiffa  under  colour  of  a  certain  demise  upon  the  coal  mines, 
whereupon  the  defendants,  there  still  remaining  eighteen  acres  of  the 
coals  unworked,  as  the  servants  of  the  said  executors,  entered  the 
said  coal  mine  and  dug  and  carried  away  the  said  coals ;  Held« 
assuming  the  grant  or  the  indenture  to  he  a  bargain  and  sale  by  way 
of  use,  that  to  make  it  operate  under  the  statute  of  uses  an  election 
to  that  effect  was  necessary,  and  that  to  render  such  election  valid. 
it  must  have  been  made  not  by  the  executors,  but  by  the  bargainees 
themselves,  the  survivors  or  survivor,  and,  therefore,  that  the  plain- 
tifis  were  entitled  to  judgment.  Quare,  whether  under  the  present 
grant,  the  original  parties  having  discontinued  working,  their  execu- 
tors could,  after  a  considerable  lapse  of  time,  ag^in  enter  as  if  they 
were  the  termors,  until  the  whole  of  the  coal  had  been  gotten 
^Haigh  v.  Jaggar,  18  Law  Joum.,  N.  S.,  Exch.  125). 

The  case  had  been  before  the  court  on  a  former  demurrer  (see  16 
Mees.  and  W.  525 ;  S,  C.  17  I^w  Joum.,  N.  S.,  Exch.  110).  The 
plea  as  it  was  then  framed  contained  no  averment  of  any  election  to 
treat  the  deed  as  operating  under  the  statute  of  uses,  and  not  as  a 
common  law  conveyance  ;  and  the  court  in  that  case  gave  judgment 
for  the  plaintiffs,  on  the  ground  that  the  indenture  amounted  to  a 
demise  for  twelve  years  only,  and  that  even  assuming  the  subsequent 
part  of  the  deed  to  amount  to  a  grant,  by  way  of  easement,  of  the 
right  to  get  the  rest  of  the  coal,  still  that  was  a  grant  to  the  said 
three  lessees  without  any  words  of  inheritance,  and  so  it  became  in- 
operative on  the  death  of  James,  the  survivor  of  the  three.     It  was 
then  argued  on  the  part  of  the  defendants,  that  the  deed  might  ope- 
rate as  an  instrument,  to  take  effect  under  the  statute  of  uses,  to  give 
a  good  estate  to  the  executors  of  the  surviving  lessees  in  the  whole  of 
the  coal  to  be  gotten  ;  but  the  Court  of  Exchequer  held  that  no  sadi 
point  could  be  made  in  the  then  state  of  the  record,  inasmuch  as  there 
was  no  averment  of  the  lessee  having  elected  to  take  by  way  of  use. 
which,  upon  the  authorities  it  was  considered  necessary  to  have  done 
in  order  to  raise  such  a  point.     The  authorities  referred  to  were 
Co.  Litt.  42,  a.,  n.  7,  Hale's  MSS. ;  Rosse's  Case,  Moor,  556  for 
defendant.     For  the  plaintiff  as  to  averment.  Sir  R.  Heyward*s 
Case,  2  Coke's  Rep.  35,  and  MiUer  v.  Green,  8  Ring.  92 ;  S.  C. 
1  Law  Joum.,  N.  S.,  Exch,  51,  were  relied  on.     The  court  permitted 
the  defendants  to  amend  their  pleas,  in  order  that  they  might  raise 
the  question  by  showing  that  the  lessees  had,  in  fact,  elected  to 
take  under  the  statute  of  uses.     Accordingly,  the  plea  was  amended 
by  introducing  an  averment  that  the  devisees  of  James  J.  elected  to 
treat  the  deed  as  operating  under  the  statute  of  uses.     The  Court  of 
Exchequer  decided  that  this  averment  did  not  ^title  the  defendants 
to  judgment  in  their  favour.     Per  Pollock  C.  B. :  "  We  will 
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far  the  pnrpote,  at  all  events  of  the  preient  caae,  that  a  hargain  and 
Bale  to  three  persont,  their  executors  and  administrators,  of  the  right 
of  the  coal  nnder  certain  lands,  would  be  good  by  way  of  use  to  give 
to  the  bargainees  and  their  executors  a  right  to  enter  on  the  mine, 
and  take  the  coal  till  all  should  have  been  gotten.  The  former 
case,  however,  decided  that  the  grant  of  the  indenture  in  question, 
even  if  it  could  be  constrained  as  a  bargain  and  sale  by  way  of  use, 
certainly  might  also  be  taken  as  a  common  law  grant,  and  that  in 
order  to  make  it  operate  under  the  statute  of  uses  an  election  to  that 
effect  most  have  been  made  ;  and  we  think  such  election  to  be  valid 
must  have  been  made,  not  by  the  executors,  but  by  the  parties 
themselves,  or  the  survivors  or  survivor.  The  reason  of  this  is,  that 
aft^  the  death  of  the  survivor  all  interest  in  the  deed,  treating  it  as 
a  grant  at  common  law,  was  at  an  end.  The  election  must  be  made 
"while  there  is  the  power  of  making  the  choice,  and  this  cannot  be 
^one  at  all  when  one  of  the  two  things  between  which  the  choice  is 
to  be  made  has  become  impossible.  It  is  idle  to  say  that  the  execu- 
tors of  the  survivor  elected  to  take  under  the  statute ;  they  had  no 
€:hoice  to  make ;  they  could  not  take  otherwise,  or  if  they  took  at  all 
it  would  only  be  because  the  lessees,  under  whom  they  derived  a  title, 
and  who  had  a  choice  to  take  on  either  of  the  two  modes,  exercised 
it  so  as  to  give  a  right  to  the  executors  without  any  election  what- 
ever upon  their  part."  It  should  be  noticed  that  the  reports  of  the 
former  decision  are  erroneous  in  making  Mr.  B.  Parke  use  the  words, 
'*  These  words  would  convey  that  interest  only,"  &c.,  which  should 
be,  "  These  words  would  give  the  chattel  mterest  only. 

WILL. — Revocation — MUdiscription  ofreferrtdto  will — [7%omp- 
son  V.  Hempensiall,  13  Jur.  814.] — G.  D.,  by  his  last  will.  "  revoked 
«]1  former  wills,  codicils,  and  testamentary  dispositions,  except  a 
will  bearing  date  the  13th  December,  1831,  which  will  rektes  ex- 
dosively  to  the  reversion  in  fee  of  the  Tong  Castle  estate."  One  ot 
his  former  wills  bore  date  the  Idth  December,  1831,  but  did  not 
relate  exclusively  to  the  reversion  of  the  Tong  Castle  estate. 
Another  former  will  bore  date  the  22nd  May,  1839,  and  did  relate 
exclusively  to  that  reversion  in  fee  :  Held,  that  the  reference,  taken 
with  the  whole  context  of  the  three  wills,  and  with  the  evidence  of 
the  state  of  the  testator's  family,  clearly  designated  the  will  of  the 
22nd  May,  1839;  and  that  the  will  of  the  13th  December,  1831, 
not  ostitled  to  probate  (nompson  v.  Hempenttall,  13  Jur.  814). 
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GouMMiTH't  BftirrxT. 

T%e  Doctrine  and  Practice  of  Equity ;  or  a  Concise  Outline  of  Fro* 
ceedings  in  the  High  Court  of  Chancery :  designed  principally  for 
the  use  of  Students.  By  G.  Goldsmith,  A.M.«  of  the  Middle 
Temple,  Barrister -at- Law.  Fourth  edition*  London:  W. 
Benning  and  Co. 

The  present,  which  is  the  fonrfh,  edition  of  Mr.  Goldsmith's  work, 
presents  a  marked  improvement,  aristng,  however,  efaieflf  from  an 
enlargement  to  the  extent  we  should  suppose  of  more  than  one-third 
in  matter.  The  third  edition  contained  less  than  300  pages,  wbSst 
the  one  before  us  has  mooe  than  400.  nis  enlargement  we  con- 
sider a  very  judicious  step,  as  it  was  iraposmble  to  present  any  very 
useful  summary  of  equity  principles,  together  with  the  pleadings 
and  practice,  in  so  small  a  space.  It  may  even  he  doubted  whether 
a  much  more  considerable  extension  would  not  have  been  judicious : 
but  of  course  Mr.  Goldsmith  most  be  the  best  judge  of  this. 

The  book  has  only  just  reaehed  our  hands,  so  that  we  have  not 
yet  had  an  opportunity  of  examining  every  portion  of  it,  but  we 
can  say,  from  what  we  have  perused,  that  it  apears  to  ns  to  be  in 
general  correct  aud  trustworthy.  We  observe,  too,  that  manj 
reeent  cases  have  been  noticed,  and  many  references  made  to  the 
Law  THmes,  which  will  be  a  convenience  to  many  possessing  thtt 
work.  '  We  have  said  that  "  in  general  *'  the  work  is  correct,  for 
we  have  noticed  a  few  errors  in  the  parts  we  have  perused.  Hkos, 
Mr.  Goldsmith  (Introd.  xvi.,  xviii.,  n.)  speaks  of  twehe  Masfen 
(including  the  Master  of  the  Rolls),  whilst  it  is  pretty  wefi  known 
that  there  are  only  ten,  excluding  the  Master  of  the  Rolls,  who 
practically  can  hardly  be  deemdl  a  mere  Master  in  Chanoeiy. 
Counting  thi9  judge  as  one,  still  there  are  but  eleven.  Again  ^. 
312).  the  messenger  is  not  sworn  before  a  Master,  and  we  may 
observe  that  since  the  discontinuance  of  a  Master's  attendance  st 
the  public  office,  affidavits  and  onths  are  made  at  the  affidavit 
office,  or  before  a  record  elerk,  or  the  clerii  of  inrolnenta.  At 
p.  297,  it  is  said  that  the  defendant  may  plead  that  the  plaintiff  is 
excommunicated,  and  that  the  plea  must  be  certified  by  the  ordi- 
nary, &c.  Now  by  a  statute  in  the  reign  of  Geo.  3,  an  excommu- 
nication does  not  affect  a  party's  ctvil  capacity  in  any  respect,  and  it 
certainly  cannot  be  a  g^od  plea  that  the  plaintiff  is  excommunicated. 
We  were  not  aware  (p.  389)  that  costs  could  be  recovered  in  equity 
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hy  a  eafkm  oi  nHtfaeiendum,  bat  as  the  mioe  assertion  is  made  in 
tte  third  editicm  of  Mr.  Goldsmith's  work,  we  presome  we  are 
wroog,  though  we  can  find  no  anthority  for  the  proposition,  or  any 
furm  of  the  writ.     At  p.  927»  it  is  said  •*  the  defendant  after  answer 
ia  aDowed  one  order  only  for  leave  to  amend  in  the  usual  form ;  and 
afterwards  no  farther  leave  will  be  granted  before  £ling  or  under* 
takmg  to  file  his  replication,  onless  the  court  shall  be  satisfied  bj 
srffidarit    that    the    draft   of  the  intended  amendments  has  been 
settled/'  &c.     Now  any  one  reading  this  wodd  suppose  that  the 
sq^hcation  to  amend  rnnst  be  made  to  the  eonrt,  whereas  it  has 
been  decided  that  it  most  be  to  the  Master,     Mr.  Goldsmith  is  net 
to  blame  :  he  has  only  stated  the  order  as  it  stands,  but  we  wonder 
lie  did  not  call  attention  to  the  point.     To  any  one  reading  pp.  248, 
M9,  we  would  say,  bear  in  mind  that  the  ezaroinstion  of  a  witness 
de  bene  esse  may,  and,  indeed,  usually  does,  take  place  without  a  biU 
to  perpetuate  testimony  being  filed.     The  phrase,  "  a  bill  to  per- 
petuate  the  testimony  of  witnesses,  to  examine  witnesses  de  hems 
eMse"  (p.  248),  if  it  has  any  meaning  at  all,  conreys  a  very  erroneous 
xiodon.     Many  of  our  readers  will  readily  understand  this.     Though 
fre  have  thus  called  attention  to  a  few  defects,  we  may  say  that 
liiey  are  but  as  spots  on  the  sun,  and  by  no  means  detract  from  the 
general  utility  of  Mr.  Goldsmith's  work.     We  should  notice  that 
particular  attention  has  been  paid  to  the  subject  of  parties  to  sue  and 
to  be  sued,  which  will  be  found  useful  alike  to  the  practitioner  and  to 
the  student.     We  think  this  a  very  judicious  amelioration,  for  we 
£nd   most   chancery  works  defective  in   this  matter.      We  now 
present  an  extract  from  that  part  of  Mr.  Goldsmith's  work  which 
relates  to  the  parties  to  a  suit,  which  will  better  enable  the  reader  to 
form  a  proper  opinion  of  the  work  than  any  comments  of  ours.    We 
give  the  references  in  the  body,  which  in  the  work  are  to  be  found 
fai  the  foot  notes. 

**  Usual  practice  respecting  parties  to  a  suit. — It  has  been  somewhat 
qnaitttly  said  that  '  a  court  of  equity  delights  to  do  complete  justice, 
and  not  by  halves  (Knight  v.  Knight,  3  P.  Wms.  338)  ;'  and  thus, 
for  tiie  purpose  of  doing  this  complete  justice  between  all  the  parties 
interested  in  the  suit,  and  to  pronounce  such  a  decree  as  will  prevent 
fntnre  litigation,  and  protect  the  interests  of  thou  who  are  called 
upon  to  obey  its   decree,  it  demands  that  aQ  persons  materially 
interested,  however  numerous,  shall  be  made  parties  to  the  suit, 
nnless  where  it  is  impracticable  to  bring  them  all  before  the  cofurt ; 
88  if  one  or  more  of  ^e  persons  who  are  interested  in  the  subject  of 
file  suit  are  oat  of  the  jinisdiclion  of  the  eourt,  in  which  case,  pro- 
ctedangB  may  be  had  without  such  persons  against  all  the  othera. 
But  it  is  the  practice  to  add  the  name  of  a  person  out  of  the  joria- 
dMon  te  tte  h3l«  m  order  that  Ids  fnteresla  asay  appear  ia 
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tion  with  the  other  parties  oa  the  record ;  and  the  hill  prays  process 
against  him,  should  he  come  within  the  jarisdiction  of  that  court 
(Mitford,  164)  ;  and  where  it  appears  hy  the  bill  that  the  plaintiff 
residei  abroad,  the  defendant  may,  by  making  immediate  applicatioa» 
as  soon  as  he  has  gained  information  of  the  fact,  obtidn  an  order  for 
the  plaintiff  to  give  secarity  for  costs,  and  that  he  may  not  be  forced 
to  answer  until  a  certain  time  has  elapsed  from  the  plaintiff  giving 
the  security  required  ;  and  if  the  fact  of  the  plaintiff  residing  abroad 
come  to  the  defendant's  knowledge  in  the  course  of  the  cause.he 
may  apply  at  any  time,  provided  he  has  not  waived  his  right  by  any 
subsequent  proceeding^  (Weeks  v.  Cole»  14  Yes.  518).  But  no 
such  order  will  be  allowed  where  there  are  co-plaintiffs  residing  ia 
England  (Walker  v.  £asterby,  6  Yes.  612). 

"  Exceptions  to  the  general  rule. — The  court,  however,  for  the  pur- 
pose of  saving  expense,  delay,  and  the  inconvenience  of  a  multitude 
of  suits  by  persons  claiming  similar  equities,  will  sometimes  permit  a 
few  persons  out  of  a  larger  number  to  file  a  bill  on  behalf  of  them* 
selves,  and  all  others  in  the  same  interest  (Cockbum  v.  Thompson, 
1 6  Yes.  321 ;  Evans  v.  Stokes,  1  Keen,  24).  Thus,  in  the  commoa 
case,  where  a  few  creditors  institute  a  suit  on  behalf  of  themselves 
and  all  other  the  creditors  of  their  debtor  deceased,  the  decree  beings 
made  for  the  general  benefit  of  such  creditors,  all  the  others  who  are 
not  made  actual  parties  to  the  bill  may  come  in  under  the  decree, 
and  claim  satisfaction  out  of  the  real  and  personal  estate  of  the 
deceased,  equally  with  those  creditors  in  whose  name  the  bill  was 
filed.  In  the  same  manner  a  legatee  may  substantiate  proceeding 
in  equity  on  behalf  of  himself  and  the  other  legatees.  It  has  been 
also  held  that  one  of  the  shareholders  of  a  canal  is  at  liberty  to  file  a 
bill  on  behalf  of  himself  and  the  rest  of  the  shareholders,  for  the  par- 
pose  of  setting  aside  an  agreement  entered  into  by  the  commissioners 
of  the  canal,  contrary  to  the  provisions  of  the  act  of  Parliament  under 
which  the  canal  was  made  (Gray  v.  Chaplin,  2  Sim.  and  S.  267). 
Generally  speaking,  however,  where  the  equity  of  the  bill  touches  any 
particular  person,  so  as  to  obtain  from  him  a  benefit,  or  fasten  npon 
him  a  duty,  he  is  a  necessary  party  (Calvert's  Par.  to  a  Suit,  16« 
2nd  edit.). 

"  Principles  upon  which  the  court  decides  the  question  as  to  parties. 
—In  determining  the  question  as  to  the  proper  parties  to  a  suit,  the 
coart  proceeds  upon  the  two  leading  rules  :  the  one  is,  that  no  decree 
•h«ll  be  binding  npon  any  one  who  is  not  considered  by  the  court 
^her  as  a  party,  or  as  one  claiming  under  a  party  to  the  suit 
^anieU's  Prac  390;  Smith  v.  Effingham,  7  Bea.  371)  ;  and  it  may 
be  laid  down,  as  a  general  principle,  that  all  persons  who  have  in  the 
object  of  the  suit  an  interest  apparent  upon  the  record  are  necessary 
parties  (Calvert's  Par.  to  Suits,  1 3).     The  other  rule  is,  that  when 
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a  decree  is  onoe  made,  it  sbell  provide  for  all  the  righte  of  the  tereral 
parties  interested  in  the  sabject  of  the  snit*  This  principle  of  dobg 
complete  jastice  is  peculiar  to  a  conrt  of  eqaitj. 

"  In  reference  to  the  relaxation  of  the  ancient  roles  of  the  court,  bj 
allowing  a  namber  of  persons  to  be  represented  by  a  few  haTing  a 
mntoal  interest  in  the  sabject  of  the  soit.  Lord  Cottenham  said, 
that  he  thought  it  *  the  duty  of  the  court  to  adapt  its  practice  and 
course  of  proceeding,  as  far  as  possible,  to  the  existing  state  of 
society,  and  to  apply  its  jurisdiction  to  all  those  new  cases  which, 
from  the  progress  daily  making  in  the  affairs  of  men,  must  conti« 
nnally  arise,  and  not  from  too  strict  an  adherence  to  forms  and  rales 
established  under  very  different  circumstances,  decline  to  administer 
justice  and  to  enforce  rights  for  which  there  is  no  other  remedy' 
(Taylor  v.  Salmon,  4  My.  and  Cr.  141). 

"  Rulei  relating  thereto, — ^Wbere,  under  the  circumstances  above 
referred  to,  some  persons  are  allowed  to  institute  a  suit  on  behalf  of 
themselves  and  others,  the  principal  objects  to  which  attention  must 
be  directed,  as  it  regards  the  plaintiffs,  are  the  following  : — '  1 ,  That 
it  must  appear  upon  the  record  that  the  persons  represented  by  the 
plaintiffs  are  numerous ;  3.  That  the  objects  of  the  suit  are  beneficial 
both  to  the  persons  represented,  and  also  to  the  plaintiffs  on  the 
record ;  3.  That  they  all  have  a  community  of  interest  in  all  the 
objects  of  the  suit ;  4.  That  all  the  persons  interested  are,  personally, 
or  by  representation,  before  the  court  (Calv.  44.)/ 

••  Another  reason  for  relaxing  the  general  rule, — Another  reason  for 
relaxing  the  general  rule  is,  where  suits  are  allowed  to  be  instituted 
agsdnst  certain  persons  on  behalf  of  others  as  well  as  themselves  ( Adahr 
▼.  New  River  Company,  1 1  Yes.  444) ;  and  then  the  general  principlea 
to  be  attended  to  iu  this  form  of  suit  are  the  following  : — '  1 .  That 
the  persons  against  whom  the  proceedings  are  taken  are  too  numer- 
ous to  be  brought  before  the  court ;  2.  That  there  are  defendants 
on  the  record,  who  will  fairly  and  honestly  try  the  right,  and  will 
respectively  maintain  all  the  several  interests  which  are  adverse  to 
those  of  the  plaintiffs ;  3.  That  the  rights  in  issue  are  in  the  nature 
of  general  rights  (Calv.  53).' 
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An  Improved  System  of  Solicitors*  Book-keeping,  with  Forms  of  the 
several  Books,  and  a  Practical  Exemplification  of  their  Working,  and 
Division  of  Profits  or  Losses  in  Cases  of  Partnership,  Directions 
/or  Posting,  Balancing,  SfC.  By  Gkorob  C.  Okb,  Solicitor's 
Accountant,  author  of  "  The  Magisterial  Synopsis/'  London : 
H.  Butterworth. 
The  title  of  this  work  speaks  for  itself,  and  is  well  calculated  to 
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wrest  the  attention  of  those  soliciton  who  do  not  keep  tl^irooooante 
in  a  proper  manner,  and  their  name  k  tmly  tegitm.  it  woold  w^ 
pear  incredible,  were  it  not  too  well  known*  that  Bolkators  ahonU 
pay  CO  little  attention  to  the  keeping  of  their  accottnti.  Every  so- 
licitor  would  find  it  add  not  only  to  hie  oomfort  but  to  his  chafaotBr 
to  keep  ccrrect  accounts,  which,  of  ooune,  inydlves  in  it  the  inif- 
mediate  payment  over  of  sums  received  on  clients'  accounts,  whicii« 
nnder  the  present  system,  or  rather  no*8ystem,  are  frequently  so 
mixed  up  with  the  solicitor's  balance  at  his  banker's,  as  to  leave  him 
unable  to  say  exactly  what  is  his  own.  To  old  practitioners,  who 
have  pursued  this  method  for  many  years,  we  fear  Mr.  Oke's  book 
will  have  no  charms,  but  to  the  yonng  practitioner  we  would  nconu 
mend  its  purchase,  and  if  he  will  follow  out  its  directions,  he  wilU 
we  are  sure,  always  consider  that  the  trifling  cost  of  the  book 
the  best  money  he  ever  laid  out. 

Mr.  Oke,  in  the  Preface,  observes : — 

"  The  manuscript  of  which  the  present  littie  work  is  comprised 
prepared  by  me  in  the  year  1844,  solely  for  my  own  assistance  and 
use,  and  has  from  time  to  time  undergone  correction  and  revision  aft 
experience  suggested,  especially  immediately  after  the  publication  q£ 
'  Foster's  Double  Entry  Elucidated,*  3rd  ed.  1847.  The  systesn 
here  given  is,  therefore,  based  upon  unerring  princi^es,  and  is  simple 
in  its  form  and  working,  without  giving  an  unnecessary  nnmber  of 
complicated  columns  for  the  insertion  of  the  figures ;  a  mode,  how* 
ever  satisfactorily  and  efficiently  it  may  be  implied  and  (4>proved  for 
works  of  reference  or  summaries,  is  not  adapted  for  the  practical 
working  out  in  detail  of  books  of  accounts. 

"  I  may  be  allowed  to  allude  to  some  of  the  features  and  parts  of  thift 
work  peculiar  to  solicitor's  accounts,  which,  with  full  directions  lor 
posting,  balancing,  dividing  profits,  &c.,  this  compilation  is  intended 
to  ascertain  and  show  in  a  shorter  time  than  usual,  and  which  other 
published  systems  cannot  give  or  show  so  practically  or  aimply  :  they 
are — 

*'  The  receipts  and  payments,  or  profits  nd  loss,  on  bills  of  costs  paid. 

"  Amount  owing  to  the  business  upon  bills  of  costs  delivered  and 
unpaid. 

"  Amount  owing  on  cash  accounts  distinct  from  bills  of  costs. 

"  The  total  amount  of  business  done  daring  a  given  period,  and 
the  payments  on  account  thereof  or  thereout." 

Respecting  the  value  of  the  double  entry  system,  Mr*  Oke  ob^ 
serves  in  his  Introduction — 

"  The  system  usually  adopted  m  solicitor'  ofiices  is  that  by  single 
entry,  which  is  a  very  unsafe  and  unsatisfactory  one,  especially  in 
cases  of  partnership ;  but,  on  the  contrary,  the  two-fold  arrangement 
of  the  same  items  by  the  double  entry  system  gives  the  means  of 
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checking  md  vcrifyuy  tike  mcemuAB  one  «gwi«t  uotber,  the  natne 
of  whid^  proof  in  tiM  kMcr  •jstem  m  ao  highly  appreciated.  In 
not!  inatencei  the  cnlriM  in  the  'gcnenl  ledger'  appear  twice 
crper»  once  in  a  coQected  form  in  the  '  batineit'  account,  and  8ep»- 
rateljr  against  each  particalar  client  or  dditor.  The  donble  entry 
^Btem  ako  enables  the  lolidtor  to  aaeertain  his  real  worth,  or  net 
cni^tal  by  two  distioct  processes ;  the  exact  agreement  of  which  con- 
alitBtes  a  aatisfactory  and  independent  proof  that  the  accounts  are 
eorreetly  adjusted,  vis.  :-^ 

"  I.  If  from  the  total  amount  of  asaefes  yon  deduct  the  liabilities, 

the  difierenoe  will  be  his  actual  worth. 

2.  If  to  the  original  capital  yon  add  the  net  profit,  or  deduct  the 

net  loss,  the  result  will  be  aiso  his  actual  worth. 

Mr.  Foster  in  his  very  able  work  on  double  entry,  says  (p.  9), 
*  In  the  classification  and  adjustment  of  accounts  by  this  system 
property  is  regarded  as  a  whole,  composed  of  yarious  parts  ;  the  ca* 
pital  account  exhibits  the  whole  cafHtal,  taken  collectively  ;  the 
cash,  personal,  and  boshiess  accounts  exhibit  the  parts  of  which  the 
eapital  &§  composed.  Henoe  there  must  necessarily  and  inevitably  be 
n  constant  equality  between  the  capital  account  on  the  one  hand,  and 
all  the  reraaining  accounts  on  the  other." 
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COVENANTS    RUNNING    WITH     INCORPOREAL 

RIGHTS. 

It  is  considered,  in  our  text-books  as  doubtful,  whether  or  not  a 
covenant  can  run  with  a  rent-charge  or  other  mere  incorporeal  here- 
ditament or  right.  Mr.  Flatt  (Covenants,  p.  475)  says,  that  a 
coTenant  for  payment  of  a  rent-charge,  being  a  personal  covenant 
and  collateral  to  the  land  of  the  grantor,  will  not  aflfect  an  assignee 
(aee  also  9  Jarman's  Convey.  344,  345,  8rd  edit.).  But  some 
anthorities  point  to  a  different  conclusion  (Brewster  v.  Kidgell,  Salk. 
198;  12  Mod.  Rep.  166;  Holmes  v.  Bnckley,  1  £q.  Cas.  Abridg. 
27,  A.  asd  K).  And  it  has  certainly  been  decided  as  to  tithes,  that 
a  covenant  may  run  with  them  (Bally  v.  Wells,  3  Wilson,  30). 
There,  however,  the  court  expressly  said  that  they  could  aee  no  differ- 
ence between  land  and  tithes  :  *'  tithes  is  a  tenth  part  of  the  profits 
of  the  land,  and  is  land  itself"  It  must  be  remembered,  too,  that 
rent  may  be  reserved  by  lease  for  tithes  as  for  land,  which  shows  the 
nature  of  tithes  to  be  different  in  this  respect  from  other  incorporeal 
rights,  or  at  least,  different  from  a  rent-charge.  The  two  following 
Irish  cases  wiU  show  how  the  courts  in  Ireland  act  with  respect  to 
the  opinion  that  a  covenant  will  not  run  with  a  rent-charge.     The 
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first  case  is  the  Earl  of  Egremont  ▼.  Keene,  (2  Jones's  Ir.  Exdi. 
Rep.  307).     There.  A.  by  deed  demised  to  B.  for  31  years,  reserring 
a  rent,  all  that  and  those  the  castoms  of  the  faira  and  markets  of 
the   town  of  E. ;    and    B.   for  himself,  his  heirs,  execntora,    and 
administrators,  covenanted  with  A*,  his  heirs  and  assigns,  that  he. 
hif^  executors,  and  administrators,  would  pay  the  reserved  rent  to 
the  lessor,  his  heirs  and  assigns.      It  was  held  that  an  action  waa 
maintainable  on  this  covenant  against  the  assignee  of  B.     The  case 
was  decided  on  the  anthority  of  an  unreported  case,  in  the  King's 
Bench  in  Ireland,  of  Lord  Lncan  v.  Gildea.  where  it  was  held  that 
an  action  for  the  tolls  of  the  town  of  Castlebar  could  be  maintained 
by  the  lessor  against  the  assignee  of  the  lessee,  in  a  similar  demise* 
In  a  case  which  occurred  in   1836.  but  has  only  recently  been  re- 
ported (Executors  of  Kennedy  v.  Stewart,  7  Ir.  Law  Rep.  421)  it 
was  held  that  a  covenant  to  pay  a  rent-charge  does  not  run  with  the 
rent  to  the  assignee  of  the  rent-charg^.     The  action  was  one  of 
covenant  on  a  deed  of  rent-charge  by  the  executors  of  the  grantee. 
The  defendant  pleaded  that  the  testator  (the  grantee)  had  assigned 
It  in  his  lifetime.     Mr.  J.  Crampton  said,  if  the  covenant  remuned 
in  the  grantee,  after  the  assigpnment.  it  is  now  in  his  executors,  and 
the  plea  is  no  answer  to  their  action  ;  but  if  the  covenant  passed  to 
the  assignee  of  the  rent,  the  plea  bars  the  present  action.     "  On 
this  question  the  case  of  Milnes  v.  Branch  (5  Man.  and  Selw.  411) 
is  an  express  authority.     The  principle  is  explicitly  laid  down  by  Lord 
EUenbcrough  in  his  judgment,  and  though  Bailey,  J.,  puts  the  case  on 
a  new  ground,  he  declares  his  entire  concurrence  with  Lord  Ellen* 
borough.     A  dictum  ascribed  to  Lord  Holt  in  Brewster  v.  KidgUl 
(12  Mod.  Rep.  170)  was  relied  on  ;  it  waa  this :  '  I  make  no  donbt 
but  that  the  assignee  of  the  rent  shall  have  covenant  againat  the 
grantor,  because  it  is  a  covenant  annexed  to  the  thing  granted,'      But 
as   was    said   by  Lord  EUlenborough  in  Milnes  v.    Branch,   this 
dictum  was  extra-judicial,  and  not  warranted  by  any  authority.     It 
appears  by  the  case  itself,  as  reported,  that  Lord  Holt  waa  not 
supported  by  the  opinion  of  any  of  his  brethren.     And  I  may  add 
that  the  case  of  Brewster  v.  Kidgill  is  reported  in  four  different 
books  (1  Lord  Raym.  317;  I  Salk.  198;  5  Mod.  Rep.  369 ;  and 
12  Mod.  Rep.  1 70)  ;  in  three  of  these  reports  the  dictum  relied  on 
is  not  found ;  it  appears  only  in  1 2  Mod.  Rep.,  a  book  of  no  great 
authority.     We  must,  therefore,  take  the  law  to  be  that  the  cove- 
nant  to  pay  the  rent-charge  does  not  run  with  the  rent  to  the 
assignee  of  the  rent*charge." 
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Crimmal  law  digtsL — la  the  next  seMion  Lord  Brougham  will 
attempt  to  pass  an  act  consolidating  the  criminal  law.  In  his  lata 
letter  to  Sir  James  Graham  he  says:  "Since  1843,  only  two  cir* 
cumstances  hare  occarred,  which  it  is  necessary  to  mention,  touching 
the  labours  of  the  commissioners.  I  presented  in  1844  a  bill  for 
enacting  a  Digest  of  the  Criminal  Law,  founded  upon  their  valuable 
report.  Lord  Lyndhurst  (then  chancellor)  highly  approved  of  the 
bin ;  but,  considering  the  great  importance  of  the  subject— -consi« 
dering  also  that,  from  the  nature  of  the  thiug,  the  work  must  be 
mainly  executed  out  of  Parliament,  and  required  only  to  be  adopted 
or  sanctioned  by  the  Legislature,  he  referred  it  to  another  commiff« 
non — ^that  is,  to  the  same  commissioners,  with  others  added,  to  re« 
rise  their  labours.  Accordingly  a  further  report  was  made  in  1847, 
and  the  Digest  having  now  received  a  very  full  consideration,  I 
again  brought  in  a  bill  founded  upon  it,  which  in  1848  was  referred 
to  a  select  committee  of  the  Lords.  As  chairman  of  that  committee 
I  addressed  letters  to  all  the  judges  of  the  three  kingdoms,  requesting 
their  observations  upon  the  Digest,  submitting  it  to  them,  together 
with  copies  of  all  the  reports  upon  which  it  had  been  founded. 
Waiting  for  the  answers  of  these  learned  persons,  I  postponed  to  the 
next  session  all  further  proceedbgs  with  the  bill.  Again  I  presented 
it  at  the  very  beginning  of  the  session  just  ended  ;  again  it  was  re- 
ferred to  the  same  select  committee,  and  again  we  anxiously  expected 
the  answers  of  the  judges.  The  sessbn  has,  however,  passed  away, 
without  any  answer  whatever  from  any  of  the  English  judges,  though 
Taloabie  suggestions  have  been  communicated  from  those  of  the 
other  two  kingdoms.  I  conclude  from  this  circumstance  that  the 
judges  of  England  are,  generally  speaking,  satisfied  with  the  Digest* 
and  have  no  corrections  to  offer  which  they  deem  of  sufficient  im- 
portance to  call  for  the  consideration  of  the  Lords.  Meanwhile  the 
far  more  arduous  task  has  been  performed  by  the  learned  commis* 
aioners,  of  digesting  into  one  body  the  whole  law  of  procedure  in 
criminal  cases.  This  work,  equally  important  and  difficult,  consists 
of  12  chapters,  47  sections,  1,180  articles.  I  have  examined  it  with 
an  admiration  which  I  believe  will  be  shared  by  every  lawyer  who 
studies  it.  Coupled  with  the  former  Digest  of  Crimes  and  Punish- 
ments, it  gives  us  a  complete  code  of  the  Criminal  Law,  and  enables 
the  Legislature  of  this  country  to  escape  the  grave  censure  of  not 
furnishing  to  the  people  the  means  of  knowing  what  those  laws  are» 
which  it  commands  them,  under  the  heaviest  penalties,  to  obey. 
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Revival  of  attendant  terms^-^Doe  d.  Clay  ▼.  Jones. — ^Thia  case, 
which  is  will  he  noticed,  has.  onsated  quite  a  icn&ation  among  con- 
▼eyancers,  and  we  find  the  following  remarks  upon  it  in  the  Juriti 
(v.  xiii.  pt.  2,  p.  382).  "The  whole  principle  of  the  old  law  was. 
that  if  a  puisne  purohaser  of  an  equity  for  valuahle  consideration, 
without  notice,  could  any  how  get  hold  of  the  legal  estate,  it  should 
not  he  taken  from  him.  It  never  was  pretended  that  it-mattefed  at 
all  whether  the  transfer  to  or  from  him  of  the  legal  estate  was  a 
breach  of  trust  or  not ;  nor  was  if  ever  pretended  that,  in  general, 
the  transfer  could  be  other  than  a  breach  of  trust,  or  at  least  a 
transfer  inconsistent  with  the  trust.  Now,  if  the  statute  meant  to 
abolish  the  principle  of  protection  to  the  purchaser  by  getting  hold 
of  a  dry  legal  estate,  how  can  it  matter  whether  the  assignment  of 
the  satisfied  term  is  to  a  trustee  to  attend  the  inheritance  or  to 
a  trustee  without  saying  for  what  purpose,  or  to  a  trustee  to 
do  therewith  as  he  shall  be  directed  by  the  person  who  is  a  puisne 
jpurchaser-^in  fact,  a  stranger  to  the  inheritance  ?  The  act,  we 
should  have  conceived,  in  the  absence  of  the  decision  in  Doe  d.  Clay 
T.  Jones,  contemplated  two  things  that  might  be  done  with  a  satis- 
fied term  :  the  parties  might  wish  to  make  it  attend  the  inh^ritanee, 
and  the  act  sa3rs  they  shall  not  keep  it  on  foot,  although  they  expresa 
their  desire  to  do  so  by  declaring  that  it  shall  attend  the  inheritance  ; 
or  the  parties  might  otherwise  act,  and  then  the  statute  looks  to  see, 
not  whether  they  intended  the  term  to  attend  the  inheritance,  bnt 
whether  it  does  do  so.  Now,  there  can  be  no  question  that  a  term 
attending  the  inheritance  of  A.,  being  assigned  to  B.  with  notice 
then  of  A.'s  estate,  does,  in  the  hands  of  B«,  whatever  may  be  his 
moral  equity  as  to  the  inheritance,  become  a  term  in  trust  to  attend 
A.'s  inheritance  ;  and  no  jugglery  of  words  can  prevent  such  being 
the  fact.  That  B.  the  puisne  purchaser,  was  permitted  to  repudiate 
the  right  of  his  cestui  que  trust,  and  hold  against  him,  was  the  privi- 
lege given  to  him  by  the  old  law,  in  regard  to  his  equal  moral  equity 
—the  very  privilege  which  the  act  was  certainly  intended  to  destroy. 
If  the  case  now  commented  upon  be  good  law,  parties,  in  order  to 
keep  a  term  on  foot,  have  only  to  assign  it  in  trust  for,  or  to  tke 
order  of,  the  puisne  purchaser,  and  may  so  avoid  the  statute." 

Princi}j!es  of  the  law, — The  following  is  taken  from  Mr.  Lewis's 
Introductory  Lecture  in  Michaelmas  Term  last,  delivered  in  Gray's 
Inn  Hall :  "  Undoubtedly,  the  theories  of  our  law  arc  not  always 
dfiterminate  theories  ;  some  of  them  must  be  distiuguished  as  indeter^ 
minate.  Of  the  former  class  are  such  doctrines  as  these :  That  a 
limitation  shall  always  (when  possible)  take  effect  as  a  contingent 
remainder  rather  than  as  an  executory  devise  or  shifting  or  future 
use.  That  a  contiogent  remainder  shall  vest  at  the  earliest  possible 
time.     That  a  remainder  once  vested  shall  never  afterwards  direst. 


UmA  mn  noifritten  contriiet  for  knd  u  not  enforeetbla.  ThU «» 
■afaiguilrjr  in  the  termi  of  %n  instnunent  shall  not  bo  oonreeted,  htUb 
tfaaft  an  smbigait^  ariaing  upon  matter  extrkisio  nay.  Thai  • 
writiBg  onder  aeal  cannot  be  altered  by  any  act  leti  solemn.  Thait 
n  mortgage  ao  long  as  it  continoes  a  mortgage,  is  alwi^a  redeem* 
iftle.  That  a  oontraet  to  exchange  land  for  money,  or  money  for 
knd*  oowrerta  the  subject  eonstraotively,  from  the  time  of  the  con*' 
tract*  That  time  never  runs  against  a  trust  in  favour  of  the  tmstee* 
The  mdeUrminmte  principles  in  our  law,  which  moet  be  distioguisfaed 
and  attended  to  in  determining  the  measnre  of  scientific  exaetneaa 
attained  by  our  lystem,  are  such  as  the  following  :  That  a  contract 
in  mndme  restraint  of  trade  is  bad.  That  purchases  from  expectant 
heirs  most  not  be  at  a  ^os9  under  value.  That  after  the  lapee  of  a 
sugUuM  period »  a  person  who  has  not  been  seen  or  heard  of  may  be 
presomed  to  be  dead.  That  a  voluntary  settlement  by  a  party  con* 
siderably  indebted  at  tfae  time,  is  void  as  against  his  creditors^ 
whether  present  or  future.  That  material  alterations  in  a  wtitten 
ioatrumene  after  its  execution,  vitiate  it.  That  a  conveyance  by  a 
trader  on  the  eve  of  bankruptcy,  of  the  btdk  of  his  property  otherwise 
thma  by  bond  fide  nle,  is  fraudulent  against  bis  assignees.  That  a- 
cotoveyance  by  a  trader  who  becomes  bankrupt,  by  way  of/ntHdulaii 
preference  of  any  of  his  creditors,  is  void  against  his  assignees* 
That  a  fiat  in  bankruptcy  founded  on  an  act  of  bankruptcy,  of  which 
it  is  ineqwiab(e  for  the  petitioning  creditor  to  avail  himself  for  that 
purpose,  is  not  supportable.  Now,  it  must  be  admitted  that,  in 
respect  to  doctrines  of  the  complexion  of  those  last  detailed,  there  is 
a  discretional  indetenninateness,  which  precludes  os  from  cbarae** 
tensing  the  English  law  a  pure  science,  even  in  its  internal  structure 
aCDd  arrangement.  For  in  all  such  cases  there  is  something  to  bcr 
decided  whioh  cannot  be  determined  merely  by  reference  to  the  principle 
itself,  but  upon  which,  nevertheless,  the  conclusion  mainly  depends. 
T%e  criteria  in  such  instances  are  necessarily  fluctuating  and  indefi« 
nite»  since  it  remains  for  the  judge,  in  the  exercise  of  his  discretion, 
to  determine  whether  (to  take  the  first  case)  the  extent  to  which  the 
covenant  operates  in  restraint  of  trade,  is  such  as  to  offend  the  doc« 
trine  that  a  covenant  so  operating  is  void ;  and  this  is  a  point  which 
the  principle  does  not  and  cannot  (consistently  with  its  own  conditioB 
suid  character  as  a  principle)  be  made  competent  to  determine.  And 
the  like  may  be  seen  in  all  the  other  instances  mentioned/' 

Devise  of  revergionary  interests^-'^lQ  the  last  number  of  the  Lam 
Majfozine  there  is  an  excellent  article  upon  the  "devise  of  rever*« 
•ionary  interests,"  a  subject  which  (as  the  writer  observes)  is,  in  its 
details,  not  without  its  difficultisfe,  and  any  allosien  to  which  in 
popular  text  booki  will  be  found,  upon  examination,  to  beextr^molj^ 
oieagre  and  misatisfaotory.     Where  the  word  "reversion"  is  nied 
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it  will,  in  general,  pftu  a  fee  (Bailes  ▼.  Gale,  2  Vea.  48).  Where 
the  reveraion  ia  not  apecificaUy  mentioned,  yet,  in  general,  it  paaaes 
under  a  general  uncontrolled  deviae  (Rooke  v.  Rooke,  2  Vem.  461) ; 
Glover  ▼.  Spendlove,  4  Bro.  C.  C.  337).  Sir  J.  Jjeach  in  Bankes 
T.  HolmcB  (1  Ru8B.  394)  held  that  a  devise  of  a  reveraion,  being  alter 
a  general  failure  of  issue  of  the  children,  waa  too  remote  and  void 
(aee  I  Vict.  c.  26,  a.  29).  This  haa  been  designated  "  a  very  stroof^ 
decision"  (5  Madd.  R.  99  ;  3  Sim.  409).  It  may  be  taken  for  a 
general  rule  that  whenever  it  may  be  collected  from  the  general 
context  of  a  will  that  it  waa  the  intention  of  the  testator  to  diqpoae 
of  his  reversionary  intereat  expectant  on  aubsistent  estates  tail,  aoch 
intended  disposition  will  not  be  defeated  by  inadvertency,  on  the 
part  of  the  teatator,  to  adapt  his  language  to  the  events  on  wludi 
Ihe  reversion  will  fall  into  possession.  Where  the  reversion  is  the 
only  real  estate  of  the  devisor  upon  which  the  general  devise  can 
operate,  it  waa  formerly  held  that  though  a  teatator  uses  words  suffi- 
cient to  carry  a  reversion,  yet  if  from  a  subsequent  clause  it  appear* 
that  he  did  not  intend  to  devise  the  reversion,  such  interest  would 
not  pass  (see  Strong  v.  Teatt,  I  H.  Black.  Rep.  200  ;  S.  C.  2  Burr. 
912:  Goodtitle  v.  Miles,  6  East,  494;  see  8  Yes.  256).  "Upoii 
the  whole  (observes  the  writer  in  the  Law  Magazine,  vol.  xi.  N.  S. 
123 — 125),  it  may  be  justly  inferred  from  the  tenor  of  all  the  caaea 
hitherto  examined  (including  that  of  Strong  v.  Teatt,  1  H.  Blade 
Rep.  ^200),  that  words  must  be  allowed  to  have  their  natural  legal 
effect ;  that  their  operation  ought  not  to  be  contracted  upon  bare 
Burroise  or  conjecture ;  and  that  the  same  train  of  reasoning  which, 
in  one  clasa  of  cases,  led  to  the  exclusion  of  the  revernon,  will,  in 
the  other  class,  justify  its  being  included  within  the  scope  of  the 
testator's  intention.  To  effectuate  that  intention,  provided  voA 
reault  can  be  attuned  without,  at  the  same  time,  clogging  the  ded- 
tton  with  inconsistencies,  is  the  great  object  which  the  court  keepa 
Bteadily  in  view.  At  this  point  the  doctrine  underwent  a  very 
material  alteration.  An  opinion  began  to  prevail  that  more  than  due 
importance  had  been  attadied  to  reasoning  founded  upon  any  real  or 
auppoeed  inconvenience  which  might  arise  from  the  remoteneaa  of 
the  interest  devised.  Even  a  reversion  expectant  on  an  estate  tail  is 
not  abs  jlutely  without  value.  The  assumption  that  a  testator  niigfat 
poaaibly  intend  that  a  reversion,  to  which  some  of  the  limitations 
were  inapplicable,  should  be  included  in  the  devise,  appeared  car* 
tainly  not  more  gratuitous  or  violent  than  that  he  ahould  make  a 
devise,  even  while  at  the  same  time  he  had  no  real  eatate  upon  wbidi 
all  the  limitationa  could  take  effect.  Accordingly,  aubsequent  deci* 
mons  gave  a  new  complexion  to  the  doctrine  on  thia  anbject ;  the 
firat  being  that  in  the  case  of  Church  v.  Mundy  (12  Yea.  426).  A. 
having  a  reveraion,  in  fee,  in  land  expectant  on  an  eatate  taO  in  hia 
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brother,  B.,  devised  all  his  real  and  personal  estate  to  his  wife  for 
life*  and,  if  she  should  die,  leaving  no  issue,  then  in  tnist  for  B.,  his 
heirs,  &c. ;  and,  in  the  erent  of  B.  not  being  then  alive,  it  was  to 
be  at  the  disposal  of  the  wife  of  the  testator,  who  had  no  other  real 
estate.  Sir  W.  Grant  held  that,  under  these  circumstances,  the 
reversion  did  not  pass,  inasmuch  as  it  could  not  be  assumed  that  the 
testator  intended  to  comprehend  in  the  devise  any  estate,  except 
such  as  his  wife  might  take  for  life,  and  B.  might  afterwards  enjoy ; 
aod  the  reversion  in  question,  which  could  not  faU  in  until  the  death 
of  B.  without  issue,  was  not  such  estate.  The  grounds  on  which 
Sir  W.  Grant  rested  his  opinion,  that  a  reversion  depending  on  an 
estate  tail  did  not  pass  under  the  general  words,  were,  that  the  estate 
supposed  to  be  given  to  B.  after  the  death  of  the  wife,  was  one 
^which  the  wife  could  not  possibly  take  until  after  his  death*  It 
struck  the  Master  of  the  Rolls  that,  when  a  man  limits  estates  in  a 
particular  manner,  he  is  to  be  understood  as  speaking  only  of  such 
estates  as  may,  by  possibility  at  least,  go  in  that  manner.  But,  upon 
appeal.  Lord  Eldon  remarked,  that  the  question  was  not,  whether, 
in  the  event  of  there  being  other  subjects  applicable,  the  reversion 
should  be  applied,  but  whether  the  purposes  of  the  will  being  such 
that  the  subject  could  not  be  conveniently  applied  to  them  as  a 
present  interest  in  possession,  the  testator  was  to  be  considered  as 
having  attached  really  no  meaning  at  all  to  certain  clauses  of  his 
trill.  He  could  not  doubt  that,  in  this  particular  instance,  the 
testator  upon  being  asked  whether,  upon  the  supposition  of  his 
brother  being  alive,  he  meant  to  dispose  of  the  reversion,  he  would 
have  answered  that  he  intended  to  dispose  of  all  over  which  he  had 
a  disposing  power.  The  cases  illustrative  of  the  effect  of  general 
words,  as  applicable  to  a  reversion  which  is  altogether  unlikely  to 
liall  into  possession,  proceed  upon  the  principle,  that  it  is  much  safer  to 
consider  those  subjects  to  have  been  intended  which  the  words  em- 
ployed describe,  than  to  have  recourse  to  conjecture  for  the  purpose 
of  supplying  some  supposed  deficiency.  Instead  of  theorising  upon 
the  facility  or  convenience  with  which  an  intention  may  be  effectuated, 
which  a  testator  has  declared  shall  be  effectuated,  the  simple  rule  of  con- 
Btroction  is  to  ascribe,  unless  there  be  something  in  the  context  nega- 
tiving the  interpretation,  to  the  words  employed  by  him,  the  extent  and 
force  which  they  natnraUy  bear.  It  was  upon  this  principle  that  Lord 
Eldon,  in  the  case  of  Church  v.  Mundy,  was  of  opinion  that,  rather 
than  suppose  that  the  testator  had  no  meaning  at  all,  the  language 
used  by  him  might,  in  the  absence  of  any  freehold  estate,  be  safely 
extended  in  its  applioation  to  the  reversion  of  the  copyhold  estate. 
Sir  W.  Grant,  however,  adhered  to  the  general  principle  which  had 
been  recognised  by  him,  and  continued  to  ascribe  the  decision  of 
Lord  Eldon  to  the  special  curcnmstanoes  of  the  case ;  vix,  that  if  the 
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brother  had  predeceased  the  testator — an  event  wbich  waa  txpntsdf 
cootemplated  by  the  wiH — the  devise  woald,  at  tbe  moaieiit  of  the 
testator^s  death,  have  bad  its  complete  operatioB  in  favonrof  dK  wife. 
The  Master  of  the  RoHs  admitted  the  validity  of  this  reasoDin^, 
provided  a  conditioo,  not  expressed,  were  to  be  arbitrariljr  OBder-^ 
stood.  That  case,  however,  did  not.  according  to  his  views, 
sarily  establish  the  point,  that  where  A.,  tenant  for  life,  with 
matnder  to  B.,  in  tail,  with  reversion  to  himself  in  lee,  devised  toB. 
for  life,  with  remainder  to  C,  his  eldest  son,  for  life,  remainder  to  the 
first  and  other  sons  of  C.  in  tail,  the  reversion  would  pass.  Cogent 
as  was  the  reasoning  of  Lord  Eldon .  Sir  W.  Grant  was  indined  to 
think  that  the  decision  of  the  point  against  the  heir-at-law  left  on- 
toached  the  principle  involved  in  sach  cases  as  those  of  Goodtitle  v. 
Miles  (6  East.  494).  and  Welsby  v.  Weisby  (2  Ves.  tind  Beam.  187). 
Upon  the  whole,  it  may  be  regarded  as  settled,  that  a  reversion  m«y 
pass  under  a  general  devise :  and.  althoagh  there  appears  to  be  other 
real  estate  to  which  the  limitations  applicable  to  the  reversion  might 
be  referred,  yet  little  or  rather  no  stress  seems  to  be  laid  on  that 
circa m stance :  the  cases  have  been  determined  on  the  broad  groand 
that  the  property,  the  words  of  the  devise  being  sufficient  to  comprise 
it,  will  pass.  The  fact  of  the  testator  having  or  not  having  such 
interest  actually  in  his  contemplation,  at  the  time  when  he  frames  the 
devise,  is  regarded  as  utterly  immaterial." 

New  Bankruptcy  Act — New  rules — Decisions^  ^c— At  the  time 
we  are  writing  no  new  rales  have  appeared,  although  the  profession 
is  anxiously  looking  for  them.  Indeed,  until  they  do  appear,  it  is 
quite  impossible  for  practitioners  to  know  how  to  act.  Already  there 
is  a  great  outcry  made  against  the  act :  "Nothing  (said  one  of  the 
London  commissioners)  could  be  more  slovenly  or  bnngling  than  the 
construction  of  many  of  the  provisions."  There  have  been  many 
decisions  on  the  classes  of  certificate,  every  one  of  course  aspiring  to 
the  first,  but  the  great  majority  hitherto  have  only  obtained  third* 
dass  certificates.  One  of  the  commissioners  has  decided  that  the 
penal  enactments  in  sect.  256  are  prospective  only.  Another  com* 
missioner  has  decided  that  sect.  257  as  to  assignees  and  creditors 
being  jndgment  creditors,  has  a  retrospective  operation.  A  com* 
missioner  has  decided  that  creditors  may  prove  their  d^ti 
by  affidavit  as  formerly  (see  sect.  1 64).  It  has  been  held  by  the 
senior  commissioner  that  he  has  power  to  tranrfer  a  separate  fiat 
from  the  country  to  London,  when  a  joint  fiat  is  being  there  worked* 
It  is  said  that  the  nnmber  of  official  assignees  is  about  to  be  reduced ; 
at  least,  a  commissioner  refused  to  appoint  one  on  this  ground. 


'SQO 


ILLEGAL  COVENANTS  AND  CONTRACTS. 


HaTiDg  in  varioiu  parts  of  this  Tolatne  noticed  the  sahject  o^ 
illegal  or  void  coTenants  with  respect  to  restraint  of  trade  (p.  29—* 
36) ;  to  simoniacal  engagements  (p.  57 — 63)  ;  to  resignation  bonds 
(p.  85 — 91);  to  charging  benefices  (p.  118 — 119);  and  to  con- 
tracts on  Sunday  (p.  141 — 146),  we  think  it  will  be  aseful  to  give 
a  summary  of  the  principal  points  arising  out  of  illegal  contacts  or 
covenants. 

"Where  a  covenant  which  is  sought  to  be  enforced,  whether  it  be 
an  express  or  implied  one,  is  expressly  or  by  implication  forbidden, 
no  court  of  justice  will  give  effect  to  it  (Selw.  N.  P.,  pp.  62.  63, 1 1th 
edit.V  Thus,  if  a  man  covenant  to  pay  a  sum  of  money  and  interest 
thereon  at  £6  per  cent,  per  annum,  the  same  being  charged  on  land, 
it  is  illegal  and  void.  Again,  if  there  should  be  a  covenant  to  ay  an 
BD unity,  that  annuity  being  one  which  falls  within  the  provisipns  of 
the  statute  requiring  the  deed  to  be  enrolled,  the  covenant  os  not 
enforceable.  Again,  if  there  should  be  a  covenant  in  a  deied  or 
grant  to  charitable  uses,  the  want  of  an  enrolment  will  be  fatal  to 
the  deed,  and  the  covenant  also  fails,  and  is  not  enforceable  at 
law.  These  are  all  instances  exemplifying  the  rule,  that  covenants 
which  contravene  a  rule  of  law  will  not  be  enforced.  The  next  rule 
is,  that  there  is  no  distinction  between  a  contract  which  is  in  itself 
Yoid,  and  one  which  is  ancillary  or  incidental  to  an  illegal  contract. 
Thus,  in  Collins  ▼.  Blantem  (2  Wils.  347  ;  see  Prole  v.  Wigj^-ns,  8 
Bing.  N.  C.  235;  S.  C.  5  Jnr.  1171  ;  8  Jur.  826).  an  indict  ment 
for  perjury  against  several  persons  being  pending,  the  prosecutor, 
Rttdge,  the  plaintiff,  and  the  parties  indicted,  agreed  that  the  plain- 
tiff should  give  Rudge  his  promissory  note  for  £350,  payable  one 
month  after  date,  for  not  appearing  to  give  evidence  at  tht:  trial,  and 
that  the  obligors  should  execute  a  bond  to  the  plaintiff,  of  the  same 
date  with  the  note,  as  an  indemnity  to  the  plaintiff  for  giving 
flQch  note.  The  bond  was  accordingly  entered  into,  and  being  put  in 
suit,  the  defendant  pleaded  the  illegality.  The  court  held  that  the 
irhole  transaction  was  to  be  considered  as  one  entire  agreement ;  for 
tiiie  bond  and  note  were  both  dated  on  the  same  day,  for  the  payment 
of  the  same  sum  of  money  on  the  same  day  ;  that  it  was  an  agree- 
ment to  stifle  a  prosecution  for  wilful  and  corrupt  perjury — a  crime 
most  detrimental  to  the  commonwealth — that  the  promissory  note 
was  certainly  void  ;  and,  consequently,  the  plaintiff  was  not  entitled 
to  recover  on  the  bond  which  was  given  to  indemnify  him  from  such 
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note.  In  the  case  of  Cannan  v.  Bryce  (3  Barn,  and  Aid.  179)  it 
was  held  that  money  lent  for  the  express  parpose  of  settling  loeaes 
on  illegal  stock-jobhing  transactions»*and  so  applied,  could  not  ',be 
recovered  back,  although  the  lender  was  no  party  to  the  stock- 
jobbing. Another  rule  is,  that  [although  the  illegality  is  fn  direct 
furtherance  of  an  illegal  contract,  yet  where  the  illegality  consists  of 
acts  wholly  collateral,  though  combined  with  the  illegality,  yet  it 
is  not  void.  See  per  C.  J.  Tindal,  in  his  judgment  in  Fergosson  ▼» 
Norman  (5  Scott.  809 ;  S.  C.  5  Bing.  N.  C.  76  ;  3  Jur.  10). 

Another  rule  is,  that  an  omission  out  of  the  contract  of  provtsiona 
securing  the  observance  of  a  statutory  enactment,  does  not  make  the 
contract  void,  even  though  in  fact  there  may  be  a  violation.  Tfaos. 
in  liCwis  V.  Armstrong  (4  Moo.  and  Sc.  1  ;  S.  C.  in  equity,  3  MyL 
and  Ke.)  64,  the  L.  C.  said :  "  If,  as  in  the  present  instance,  we 
have  before  us  a  contract  of  partnership  wholly  silent  upon  the  stata- 
tory  obligation,  to  make  the  names  public  over  the  door  (pawn- 
brokers), we  have  no  right  to  argue  from  the  omission  that  an  in- 
fraction of  the  law  was  intended  ;  on  the  contrary,  we  are  rather 
bound  to  believe  that  a  compliance  with  the  law,  being  taken  for 
granted  as  a  matter  of  course,  was  not  expressly  mentioned  in  the 
articles  as  being  thought  superfluous.  If  again,  such  a  contract,  legal 
in  itself,  has  been  made>  nothing  done  afterwards,  how  illegal  soever, 
can  operate  to  make  the  contract  unlawful.  But  where  the  acting  of 
the  parties  is  illegal — where  the  contract  being  silent,  the  law  is 
broken  under  it,  though  not  by  force  of  it — there  arises  a  very 
natural  suspicion  that  the  written  articles,  though  true  as  far  aa 
they  go,  do  not  contain  the  whole  truth,  and  that  another 
agreement  was  entered  into  collateral  to  the  one  in  writing,  and  to 
which  the  illegal  acting  may  be  referred." 

Again,  a  contract  may  be  illegal  in  one  of  its  aspects,  and  yet  the 
rest  of  the  transaction  may  not  be  affected  by  the  law  which  makes 
the  one  portion  illegal  (see  Lewis  v.  Davidson,  4  Mees.  and  W. 
654  :  S.  C.  3  Jur.  387).  Thus,  is  a  charging  of  a  benefice  legal ) 
So  far  as  the  contract  is  a  covenant  to  pay  it  is  enforceable,  but  as  an 
express  charge  on  the  benefice  it  is  void.  You  must  put  out  of  view 
that  portion  which  is  separable.  Indeed,  as  to  annuity  transactions, 
the  whole  deed  is  rendered  void,  if  not  duly  enrolled  in  cases  where 
this  is  requisite,  so  that  you  cannot  sue  on  a  covenant  in  such  a  deed 
to  pay.  Again,  there  is  no  distinction  with  reference  to  illegality,  on 
account  of  the  instrument  being  under  seal.  What  does  this  imply  ? 
It  implies  that  you  are  at  liberty  to  import  into  the  case  extrinsic 
matter.  As  is  well  known,  a  contract  under  seal  (with  the  excep- 
tion of  one  in  restraint  in  trade)  does  not  require  any  consideration 
to  support  it ;  therefore,  even  though  a  bond  or.  conveyance  should 
he  expressed  to  be  made  on  good  or  sufficient  confiideration«^et  if  it 


ILUBOAI.   COTBNANTS.  311 

be  shown  by  eztrinuc  evidence  to  be  for  ftn  illegal  purpose,  it  will  be 
ttM ;  for  onless  the  obligor  were  allowed  to  contrHveaing  it.  it  would  be 
(jui  Lord  Ellenborpogh  observed)  a  means  of  covering  fraud.  See  Pax- 
ton  V.  Popham  (9  East,  421»  422).  where  Lord  Ellenborougb  said  : 
"  Tt  is  true  that  you  cannot  add  to  h  contract  under  seal  anything  to 
ymrj  the  contract ;  but  you  may  show  dehon  the  instrument  that 
aoch  contract  was  entered  into  for  an  illegal  purpose  (see  also 
Williams  v.  Jones.  5  Baro.  and  Ores.  108 ;  Gas  JJght  and  Coke 
Co.  V.  Turner,  6  Bing.  N.  C.  327  ;  S.  C.  7  Scott,  779). 

Another  rule  is  that  no  distinction  is  to  be  taken  between  illegalt* 
ties  which  are  mala  prohihUa  and  those  which  are  mala  m  m  (see 
Aubert  v.  Maze,  2  Bos.  and  Pull.  37  i  ;  Cannan  v.  Bryce,  3  B.  and 
Aid.  ]  79).  This  distiuction  was  not  always  observed  :  thus  in 
Faikney  ▼.  Reynous  (4  Burr.  2069)  it  was  said :  The  defence  relied 
on  as  furnishing  a  ground  of  defence  against  being  liable  to  pay  is 
not  malum  in  $e ;  it  is  only  prohibited  by  this  act  of  Parliament." 
Another  distinction  formerly  supposed  to  exist  has  been  repudiated. 
It  was  this :  that  where  the  purpose  was  to  protect  the  revenue  a 
violation  of  the  provisions  of  tbe  statute  was  an  answer  to  an  action 
on  a  contract  contravening  such  provisions  ;  it  was  so  held  until  so 
late  as  Brown  v.  Duncan  (10  Barn,  and  Cres.  93).  There  we  find 
the  court  making  these  remarks :  "  These  cases  are  very  different 
from  those  where  the  provisions  of  acts  of  Parliament  bave  had  for 
their  object  the  protection  of  the  public,  such  as  the  acts 
against  stock-jobbing  and  the  acts  against  usury.  It  is  different 
also  from  the  case  where  the  sale  of  bricks,  required  by  act  of  Parlia- 
ment to  be  of  a  certain  size,  was  held  to  be  void,  because  they  were 
under  that  size.  There  the  act  of  Parliament  operated  as  a  protection 
to  tbe  public  as  well  as  to  the  revenue,  securing  to  them  bricks  of 
the  particular  dimensions.  Here  the  clauses  of  the  act  of  Parliament 
bad  not  for  their  object  to  protect  the  public,  but  the  revenue  only. 
Neither  is  this  one  of  that  class  of  cases  where  an  attempt  ii  made 
to  recover  the  price  of  prohibited  goods." 

In  Cope  V.  Rowland,  2  Mees.  and  W.  149,  the  distinction  between 
breaches  of  law  for  revenue  purposes  was  distinctly  overruled. 
There  the  court  says:  •*  It  may  safely  be  laid  down,  notwith- 
jitanding  some  dicta  apparently  to  the  contrary,  that  it  the  contract 
be  rendered  illegal,  it  can  make  no  difference  in  point  of  law  whether 
the  statute  which  makes  it  so  has  in  view  the  protection  of  the 
revenue  or  any  other  object.  The  sole  question  is  whether  the 
statute  means  to  prohibit  the  Contract  ?**  We  must  present  this  to 
our  minds :  was  the  act  in  question  intended  to  be  prohibited  ;  if  so, 
it  will  be  void.  Tbe  question  is.  was  tbe  object  to  secure  some  lead* 
ing  point  in  public  policy,  or  was  it  merely  designed  to  lay  down  a 
regulation  which  a  penalty  would  be  sufficient  to  enforce.     These 


points  were  considered  in  the  kle  osses  0f  Oonddl  t.  Biift,  dA 
Jar.  634  ;  S.  C.  4  Com.  Ben.  Rep.  876  ;  Smith  ▼.  Mnwhood.  H 
Mees.  and  Wels.  452 ;  S.  C.  15  Law  Jottrn.,  N.  S..  Exd^m^mt, 
149.  In  this  last  case  it  appeared  that  the  Excise  Lioanss 
Act  (6  Geo.  4,  c.  81)  imposes  penalties  on  any  manofactonr, 
&c.,  of  tobacco,  who  shall  not  have  his  name  printed  on 
his  entered  premises,  or  who  shall  manufactore,  &c.,  withent  a 
license ;  it  was  held  that  the  effect  was  to  impose  a  penalty  on  the 
offender  for  the  benefit  of  the  re  venae,  but  that  they  did  not  render 
void  a  contract  for  the  sale  of  tobacco  made  by  a  mannfactnier  or 
dealer  who  failed  to  comply  with  their  requisites.  But  it  was  also 
held  that  if  the  Legislature  had  intended  to  prohibit  the  contnut 
itself,  if  only  for  the  purposes  of  revenue,  it  would  have  been  illegal, 
and  no  action  conld  have  been  brought  upon  it. 

Another  rule  is.  that  in  determining  the  validity  of  a  contract  not 
on  its  face  void  yon  must  look  only  at  the  intention  of  the  parties  at 
the  time ;  it  is  of  no  importance  to  show  that,  in  fact,  there  is  no 
illegality,  for  if  there  was  an  illegal  design  at  the  time  of  the  con* 
tract  it  is  void.  It  is  true  that  the  parties  may  change  their  mmds, 
and  may  use  the  matter  of  contract  in  a  different  manner  entirely, 
but  still  the  entering  into  the  contract  with  an  illegal  intention  taints 
it  with  illegality.  Thus  in  Langton  ▼.  Hughes  (1  Mau.  and  Selw. 
592,  cited  10  Bing.  110,  and  2  My),  and  Cr.  86),  where  the  plaintiff, 
a  druggist,  after  the  42  Geo.  3.  c.  38,  but  before  the  51  Geo.  3,  c,  87, 
sold  and  delivered  drugs  to  the  defendant,  a  brewer,  knowing  thai 
they  were  to  be  used  in  the  brewery,  it  was  held  that  he  could  not 
recover  the  price  of  them.  However,  in  snch  cases,  it  most  be 
shown  that  the  party  seeking  to  enforce  the  engagement  was  privy 
to  the  intended  illegality  (see  Lightfoot  v.  Tenant,  I  Bos.  and  Puller, 
567). 

Lien  under  illegal  contract. — A  party  cannot  claim  a  lien  under  an 
illegal  contract  as  arising  by  that  contract.  Nor  will  tbe  ooort 
assist  him  on  the  supposition  that  there  may  a  good  collateral  oon« 
tract :  such  a  contract  must  he  shown,  and  must  be  one  that  is  enforcs 
able.  The  presumption  always  is  that  there  was  only  one  binding 
contract  between  the  parties  on  the  same  subject-matter  (see  Fergo- 
son  v  Norman,  6  Scott,  809  ;  S.  C.  6  Bing.  N.  C.  76 ;  3  Jar.  10). 
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MICHAELMAS  TERM  EXAMINATION  QUESTIONSL 


COMMON   LAW. 

L  State  some  of  Uie  canaes  of  action  at  common  law.  II.  In 
wbat  caaea  muat  notice  be  given,  and  for  what  length  of  time  before 
QDMmiencing'  an  action  ?  III.  Mention  the  several  times  of  limita- 
of  actions  by  atatnte.  and  how  the  effect  of  the  statute  may  be 
IV.  What  is  the  mle  with  respect  to  documents  to  be  pro* 
dneed  on  a  trial  before  incurring  the  ezpenae  of  oaUing  witnesses  to 
prore  them  ?  V«  In  what  cases  will  secondary  evidence  be  received, 
and  what  proof  must  be  previously  given  ?  VI.  What  is  the  law 
now  with  respect  to  the  competency  of  witnesses  who  possess  an 
intereat  in  the  anbject- matter  in  issue?  VII.  State  the  mode  of 
anforcing  the  attendaooe  of  a  witness*  and  the  conseqaence  of  his 
jaan*attendancai  VIII.  In  what  circumstances  will  a  new  trial  be 
flfntad.  and  when  will  it  be  granted  only  upon  payment  of  costs  ? 
IZ.  What  ia  now  the  practice  where  the  record  and  the  evidence 
ava  at  Tarianoe  ?  X^  What  ia  the  difference  between  a  warrant  of 
attorney  and  a  cognovit,  and  what  is  required  to  give  validity 
tfaerato  ?  XI»  State  the  different  kinds  of  wriU  of  execution,  and 
the  property  which  may  be  taken  under  each.  XII.  What  is  the 
CDBiae  of  proceeding  under  the  Interpleader  Act  ?  XIII.  Wbatarethe 
■lc|M  to  be  taken  in  an  action  of  ejectment  before  the  cause  at  issue  ? 
XJV.  When  should  an  application  be  made  to  set  aside  an  award 
ander  an  order  of  nisi  prius  or  an  agreement  of  reference  respeo- 
tisf^f  ?    XV.  In  what  caaea  is  a  phuntiff  not  entitled  to  costs  ? 

ComrVTANClNO. 

L  Mention  the  differance  in  acquiring  estates  by  descent  and  by 
pnrehaae.  IL  Set  forth  the  proper  words  for  creating  estates  iu  fee 
simple  and  in  tail,  respectively.  III.  How  may  a  joint  tenancy 
and  tenancy  in  common  be  respectively  created  and  severed  ?  IV. 
What  are  the  nsnal  powera  of  a  tenant  for  life  over  the  estate  ?  V. 
SMe  the  practice  in  case  a  vendor  is  entitled  to  reUin  the  title  deeds, 
sa  to  what  the  purehaaer  may  require,  and  at  whose  expense.  VI. 
What  ia  understood  by  the  term  voluntary  settlement  ?  In  whose 
finconr»  and  on  what  grounda,  may  it  be  set  aside  ?  VII.  What  are 
tte  inataoGea,  if  any,  in  which  a  bond  or  covenant  to  resign  a  living 
m  deemed  legal  ?  VIII.  At  what  place  must  the  title  deeds  be  pro- 
dnced  for  examination  ;  and  where  the  vendor  and  the  solicitor  reside 
aia  diatanee  from  the  premises,  who  must  bear  the  extra  expense  of 
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the  examination  ?  IX.  In  what  manner  can  real  property  be  set- 
tled to  charitable  ases  ?  X.  What  covenants  should  be  inserted  b 
a  mortgage  of  leasehold  houses,  and  particularly  for  the  protection 
of  the  mortgagee  against  the  covenants  in  the  original  lease  ?  XI. 
What  precaution  should  a  second  mortgagee  take  to  preserve  his 
priority  over  a  third  mortgagee  ?  Xfl.  Where  a  lease  contains  a 
covenant  by  the  lessee  to  keep  the  premises  in  repair  damages  bv  fire 
excepted — what  are  the  rights  and  liabilities  of  the  lessee  in  case  the 
premises  are  destroyed  by  fire  ?  XIII.  What  persons  are  incapable 
of  making  a  will  ?  XIV.  What  is  the  consequence  of  the  attestation 
of  a  will  by  a  party  interested  as  a  devisee  or  legatee  ?  XV.  Where 
a  person  dies  intestate,  leaving  a  wife,  brothers,  and  sisters,  and  chil- 
dren of  a  deceased  brother,  how  is  his  property  distributed,  and  who 
is  entitled  to  administer  ? 

BQUITT. 

I.  Describe  the  principal  steps  in  a  suit  ?  II.  When  can  a  cause 
be  set  down  for  heariog  ?  III.  State  some  of  the  proceedings  necea« 
sary  to  be  taken  in  the  Masters'  office  ?  IV.  How  is  evidence  taken 
in  the  Court  of  Chancery  ?  V.  What  are  some  of  the  principal 
"  Interlocutory  proceedings"  usually  taken  in  a  cause  ?'  VI.  Wlwn 
does  the  court  grant  an  order  appointing  a  receiver  ^  VII.  How 
would  you  proceed  to  appeal  against  an  order  or  a  decree  ?  Vlfl. 
State  the  general  rule  as  to  parties  to  a  suit  ?  Is  the  rule  ever,  and 
when,  relaxed  ;  and  to  what  extent  ?  IX.  State  some  of  the  reme- 
dies afforded  by  a  court  of  equity  which  cannot  be  obtained  in  a 
court  of  law  ?  X.  What  are  the  several  parts  of  a  bill  in  equity  ? 
XI.  What  are  the  several  kinds  of  bills?  XII.  What  are  the 
several  kinds  of  process  in  Chancery,  and  the  mode  of  service  re- 
spectively ?  XII  [.  How  is  an  appearance  to  be  entered,  and  when? 
and  what  is  the  mode  of  enforcing  an  appearance  and  an  answer  to 
a  bill  ?  XIV.  In  what  cases  will  the  court  grant  an  injunction,  and 
what  is  the  rule  with  respect  to  the  facts  which  ought  to  be  stated  ? 
XV.  State  the  several  kinds  of  defence  to  a  suit  in  Chancery  ? 

BANXRUPTCT. 

I.  State  generally  the  course  of  proceeding  under  the  new  act  for 
consolidating  the  Bankrupt  Law,  in  order  to  obtain  an  adjudioatioQ 
in  bankruptcy  ?  If.  Has  there  been  any  alteration  made  by  the  new 
act,  and  if  so  what,  in  the  amount  of  the  petitioning  creditor's  debt 
to  found  an  adjudication  ?  III.  What  are  the  facts  which  a  solicitor 
should  ascertain  before  applying  to  make  a  trader  bankropt  ?  IV. 
Will  an  adjudication  in  bankruptcy  be  granted  when  its  object  appeals 
to  be  to  effect  the  dissolution  of  a  partnership ;  or  to  avoid  the  pay- 
ment of  an  annuity,    or   the  performance  of  the  covenants  of-a 
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le&se ;  or  the  completion  of  a  purchase  ?  V.  To  what  notice,  if  anj^ 
is  a  trader  entitled  before  he  is  declared  bankrupt ;  and  when  and 
how  can  he  dispute  the  adjudication  ?  VI.  What  effect  has  the 
death  of  a  bankrupt  at  any,  and  what,  time  during  the  proceedings  on 
an  adjudication  in  bankruptcy?  VIL  What  acts  of  buying  and 
selling  constitute  a  sufficient  trading  to  support  an  adjudication? 
Yin.  What  instances  pf  selling  will  not  constitute  a  trading  within 
the  Bankrupt  Law  ?  IX.  State  the  means  by  which  a  trader,  since 
the  abolition  of  arrest  on  mesne  process,  can  be  compulsorily  made 
a  bankrupt  ?  X.  What  property  in  the  possession  of  a  bankrupt  at 
the  time  of  the  adjudication  does  not  pass  to  the  assignees  ?  XI. 
Within  what  time,  and  in  what  circumstances,  are  transactions  with  a 
trader,  after  an  act  of  bankruptcy,  liable  to  be  set  aside  by  an  ad- 
judication of  bankruptcy  ?  XII.  What  is  the  law  with  respect  to 
the  examination  of  the  bankrupt  and  his  wife  ?  Xllt.  In  what 
cases,  and  by  what  means,  may  debtors  to  the  bankrupt's  estate  be 
required  to  attend  the  commissioners,  to  show  cause  why  the  debt 
claimed  should  not  be  paid  ?  XIV.  Is  there  any.  and  what,  recent 
alteration  in  the  law  relating  to  the  bankrupt's  certificate  ?  XV. 
What  are  the  several  kinds  of  appeal  in  bankruptcy  ? 

CRIMINAL   LAW* 

I.  What  decisions  in  the  quarter  sessions  are  liable  to  be  reviewed 
in  any  and  which  of  the  courts  at  Westminster  ?  II.  What  power  have 
the  judges  of  the  superior  courts,  and  the  magistrates  respectively, 
with  regard  to  admitting  accused  persons  to  bail  ?  IIL  Is  there  any 
and  what  alteration  in  a  bill  or  note,  after  it  has  been  signed  by  the 
party,  which  will  constitute  forgery  ?  IV.  Define  the  offence  of 
larceny,  and  state  the  facts  necessary  to  be  proved  in  support  of  an 
indictment  for  that  offence.  V«  Valuable  property  has  been  found, 
and  the  finder  knows  the  owner,  and  does  not  restore  it  :•— is  this 
larceny  ?  VI.  A  clerk  or  agent  renders  a  false  account  to  his  prin* 
eipal,  concealing  from  him  the  knowledge  of  part  of  the  money  or 
effects  received  on  his  account ;  —  is  the  agent  amenable  to  the 
criminal,  or  only  to  the  civil  law  ?  VII.  Give  a  definition  of  the 
offence  of  embezzlement,  and  mention  the  principal  facts  to  be  proved 
on  an  indictment.  VIII.  In  support  of  an  indictment  for  perjury  in 
an  afiidavit,  what  evidence  must  be  adduced  ?  IX.  Will  the  com- 
pounding an  offence,  in  any  and  what  instances,  subject  the  party 
effecting  the  compromise  to  an  indictment,  and  in  what  in* 
stances  will  an  indictment  not  lie  ?  X.  Is  there  anVt  and  what, 
reeent  alteration  in  the  law  relating  to  accessories,  and  the  power  of 
trying  them  with  or  without  the  principal  offender  ?  X(.  What 
ateps  should  be  taken  by  a  solicitor  retained  to  defend  an  accused 
person  ?     XIL  What  is  the  mode  of  proceeding  to  procure  and 
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awry  into^effaet  »  writ  of  liaihflM.  eorpiuw  wham  a  peiwm  »  nPipd 
to  bio  onlAwfiilly  detiiaed  or  impriaoaed  ?  XIII.  Whafc  ia  mna  the 
law  wkAx  mp^Qt  to  acqairing  a  right  to  paraohial  relief?  XD^. 
Whemaad  faowcan  apablae  foatpafth.  be  atopped  or  altered  ?  XV. 
In  wl»t  casea  and  to  what  esteot  ia  a  proaecator  entitled  to  ooniMg 
hum  are  they  aacertaiaed*  aad  by  whom  are  they  payable  ? 


fi 


NOTJBS  OF  RECENT  LEADING  CASES. 


XQUITT. 

PAWNBROKERS.  —  Loom^  akaife  £10  —  Uswy — Imimtti'^ 
(JfUck  V.  Roch/ort,  13  Jar.  S14,  351.] — We  have  before  (p.  163) 
oUled  attentioB  to  the  deciaiona  Id  thia  caae*  and  we  will  now,  tbeia- 
fere.  atate  the  eireomatanoea^     The  plaintiff  depoaited  chattek  with 
tile  defendant,  a  pawnbroker,  aa  aacarity  for  aeyeral  priodpal  anaM. 
enah  exeeeding  £10,  at  interest  after  the  aame  rate  aa  that,  by  tkt 
Pawnbrokers'  Act.  aathorieed  to  be  taken  upon  loans  on  pledge  not 
exceeding  £10,  viz.  3d.  per  £1  per  month,  with  written  authoritiea  to 
the  defendant  to  sell,  in  default  of  payment  within  a  twelvemonth. 
Sach  of  such  authorities  or  contracta  contained  a  proTision  for  pay- 
ment by  the  defendant  of  any  surplus  proceeds  of  sale,  after  ai 
faction  of  principal,  intereat,  and  costs  to  the  plaintiff,  "  if  demanded*' 
within  three  years,  being  a  aimtlar  provision  to  that  in  the  Pawa- 
teokera'  Act  with  reference  to  the  proceeds  of  a  sale  ante-  that 
atatttte  of  forfeited  pledges.     The  Vice- Chancellor  held  the  traoa- 
actioa  to  be  illegal  (see  ante,  p.  152).     But  this  deei^too  waa  over- 
iwled  by  the  Lord  Chancellor  on  appeal,     Hia  lordship  in  dbct 
^tecided  that  the  Fawbrokers'  Act  (the  39  &  40  Geo.  3,  c.  99)  ia 
eonfined  to  loans  of  money  amounting  to  £10  and  under,  for  wifaaeh 
more  than  £5  per  cent,  interest  is  charged ;  and  as»  prerioua  to  the 
Telaaation  of  the  usury  laws  by  the  2  &  3  Vict.  c.  37,  a  pawabrolDer 
might  lend,  in  hia  private- capacity,  any  amount  of  money  at  £5  per 
eeat,  interest,  so  now  he  may  lend  any  amount  of  money  ahova  the 
sum  of  £10.  at  any  rate  of  interest.     And  held,  in  the  preaeni  caae, 
dlsadving  an  iii)unction  to  restrain  a  sale,  by  a  pawnbnihsr»  €i 
pledgee,  to  secure  a  much  greater  amount  than  £10,  ^lat;  allhosyh 
the  contract  made  upon  the  deposit  of  the  goods  contained  ail  the 
advantages  to  the  pawnbroker  of  a  regular  pawnhroking  traamrtion, 
the  contract  was  legal ;  and  that,  aa  to  such  a  transaction*  a  pawn- 
broker is  under  no  peeuliar  diaabilitiea  (Fiich  v*  Bockfort,  13  lar. 
361). 

Fer  Lord  Cbaneellov :  **  Fawabrokera  being  under  no  diihili- 


•  eseept  tbat  they  were  -obliged  to  ooitforai  to  the  proriMons  of 
tiitt  «ct  (39  &  40  Geo.  3»  c.  99)  if  they  vdYUioe  money  ander 
tfilO.  to  tbst  extent  tiiey  are  on  the  tame  footing  with  til  the 
other  sobjectB  of  her  Majeety.     We  have  alao  two  decisions  in  the 
Common  Pleas»  which  show  that  pawnbrokers  are  confined  to  suma 
imder  £10 ;  and  we  have  also  a  judicial  decision  that  the  act  applies 
only  to  transactions  under  £10.     If  so,  all  transactions  above  £10 
are  to  be  looked  at  just  as  if  the  Pawnbrokers'  Act  did  not  exist 
at  all.     If  this  act  does  not  tooch  them,  the  old  law  applies. 
Then  comes  the  act  now  in   force  with  respect  to  usury,  which 
enacts,  that  the  usury  law  shall  not  affect  any  contract  for  a  loan  or 
forbearance  of  money  above  the  sum  of  £10  sterling.     And  then, 
for  further  security,  it  says,  that  nothing  therein  contained  shall 
extend  to  repeal  or  affect  any  statute  relating  to  pawnbrokers,  but 
that  all  laws  touching  and  concerning  pawnbrokers  shall  remain 
in  full  force  and  effect,  to  all  intents  and  purposes  whatsoever,  as 
if  this  act  had  not  been  passed.     Then,  what  are  the  laws  relating 
to  pawnbrokers  ?  Why,  they  are  confined  to  loans  of  £1 0  and  under. 
The  2  &  3  Vict.  c.  37,  provides,  that  as  to  all  loans  under  £10  pawn-' 
brokers  shall  be  confined  to  their  own  act ;  and  for  greater  secu« 
rity,  that  act  says,  that  all  laws  relating  to  pawnbrokers  shall 
remain  where  they  were.     Then,  if  a  pawnbroker  before  that  act 
might  advance  money  at  £5  per  cent,  upon  goods  deposited  with 
bim.  he  is  acting  as  a  pawnbroker ;  but  be  is  not,  within  the  Pawn* 
brokers'  Act.  acting  as  such,  because  that  transaction  is  especially 
excepted.     He  might  lend  money  upon  the  same  terms  as  any 
other  person  could,  provided  it  is  above  £10.     Now,  the  act 
Bays,  that  any  person  may  advance  money  above  £10.  without 
being  interfered  with  by  the  old  law,  and  the  pawnbroker  is  no 
exception  to  the  role  of  law ;  all  persons  are  exempted  from  the 
operations  of  the  usury  law  on  loans  above  £10.     Why,  then, 
should   pawnbrokers    be  excepted  ?     They   are   not,  in  terms. 
There  is  nothing  to  make  them  liable  to  an  incapacity  which 
they  were  not  under  at  all  by  the  former  law  ;  and  so  they  are  not 
liable  to  any  incapacity  upon  transactions  above  £10.     Andtben, 
in  addition  to  that,  we  have  the  decision  of  the  Court  of  Exche* 
qner  (Nickisson  v.  Trotter,  3  Mees.  and  W.   130),  which  holds, 
and  which  you  cannot  otherwise  hold,  in  my  opinion,  that  loant 
on  deposits  above  £10  are  protected  by  the   Ist  seetion  of  the 
2  &  3  Vict.     And  then  we  have  the  decision  in  the  Court  of 
Queen's  Bench  in  Pennell  v.  Attenborough  (4  Ad.  and  Ellis,  868) 
under  circumstances  identical  with  the  present  case  :  it  is  a  trana^ 
action  of  this  sort — that  a  special  contract  with  a  pawnbroker  for 
a  loan  of  above  £  1 0  is  as  lawful  a  transaction  as  if  he  was  not  a  pawn- 
broker ;  and  it  seems  to  me  perfectly  clear,  therefore,  that  the 


^)8  .NBW   COUNTT   COURT*. 

Pawobrpkeri  'Act  has  nothing  whatever  to  with  this  tranaactidD. 

The  transaction  is  just  as  binding  as  if  the  party  advancing  the  money 
were  not  a  pawnbroker  ;  and  as  to  the  contract  they  entered  into, 
he  is  merely  followiug  it  up.  But  the  question  is,  whether  that  con- 
tract was  legal  or  illegal,  and  it  appears  to  me  not  to  be  illegal,  and 
that  he  is  not  under  any  disabilities  by  reason  of  being  a  pawnbroker.'* 


NEW  COUNTY  COURTS. 


New  judge — North  Riding. — We  have  much  pleasure  in  an- 
nouncing that  the  Lord  Chancellor  has  appointed  Mr.  Seijeant 
Dowling  to  the  office  of  judge  of  the  County  Court  for  the  district 
of  the  North  Riding  of  Yorkshire,  vacant  by  the  recent  decease  of 
Mr.  Robert  Wharton.  The  public  services  rendered  by  Mr.  Ser- 
jeant Dowling,  whilst  acting  as  judge  pro  tempore  on  the 
Norfolk  and  Home  Circuits,  which  were  universally  acknowledged 
by  the  profession,  prove  him  to  be  eminently  qualified  for  the  dis- 
charge  of  the  highest  judicial  duties,  and  afford  the  best  security 
that  the  duties  of  the  office  he  has  now  been  appointed  to  will  be  ably 
and  satisfactorily  performed  (39  L.  Obs.  45). 

Replevins. — A  question  of  great  importance  has  been  raised  as  to 
replevins,  though  it  does  not  appear  to  us  that  there  can  be  any 
doubt  as  to  the  result.  Should  we  be  wrong,  it  will  be  a  matter 
requiring  much  consideration  in  each  replevin  case.  In  the  case  we 
allude  to  a  motion  was  made  for  a  prohibition  to  restrain  the  judge 
of  the  County  Court  of  Lancashire,  held  at  Harlington,  from  pro- 
ceeding in  this  cause.  The  defendant  had  issued  warrants  of  dis- 
tress for  rent  claimed  by  him  as  heir-at-law  to  one  Judith  Tattersall, 
under  a  document  lodged  in  the  Consistory  Court  of  Chester  which 
purported  to  be  her  will.  It  appeared,  however,  that  a  suit  was 
pending  between  the  defendant  and  the  executors  under  that  will, 
-and  that  notices  had  been  served  upon  the  tenants  not  to  pay  rent  to 
the  defendant,  and  other  parties  had  put  in  claims  and  had  levied  for 
the  rent.  Under  these  circumstances,  a  summons  in  replevin  bad 
been  served  on  the  defendant.  The  defendant  contended  that  the 
<68th  sect,  of  the  9  &  10  Vict.,  c.  95,  which  enacts  that  "  the  court 
«hall  not  have  cognisance  of  any  action  of  ejectment,  or  in  which, 
the  title  to  any  corporeal  or  incorporeal  hereditaments"  shall  be  in 
question,  applied  to  cases  of  replevin.  By  sect.  121  it  is  provided, 
that  "  in  case  either  party  to  any  such  action  of  replevin  shall  de- 
clare to  the  court  in  which  such  action  shall  be  brought  that  the  title 
toany  corporeal  or  incorporeal  hereditament,"  &c.»  is  in  question,  "  and 
Ahall  become  bound,  with  two  sufficient  sureties,  to  be  approved  by 
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the  derk  of  the  conrt,"  &c.,  "  to  proBecote  the  suit  with  effect  and 
without  delay,  and  to  prove  before  the  conrt  by  which  such  suit 
shall  be  tried  that  such  title  as  aforesaid  is  in  dispute  between  the 
parties,"  &c.,  "  then,  and  not  otherwise,  the  action  may  be  removed 
before  any  court  competent  to  try  the  same  in  such  manner  as  hath 
been  accustomed."  A  rule  nisi  for  a  prohibition  was  granted  (A$h* 
worth  v.  Sheppard,  5  Nov.  1849). 


MISCELLANEA. 


Heirs  dealing  with  their  expectancies, — ^The  restriction  imposed  by 
the  rules  in  equity  on  the  power  of  individuals  to  deal  with  their 
expectancies  and  reversionary  interests  is  quite  anomalous,  and 
inconsistent  with  the  rational  principles  on  which  the  rules  of  equity 
are  for  the  most  part  founded.  *  A  clue  to  the  anomaly  is  to  be 
found  in  some  of  the  older  cases,  from  which  it  would  seem  that 
some  feudal  notions  about  the  preservation  of  ancient  families 
entered  into  the  minds  of  the  judges.  Thus  in  a  case  of  this  sort 
(3  Peere  Williams,  293)  Lord  Talbot  said  that  it  was  "  the  policy  of 
the  nation  to  prevent  what  was  a  growing  mischief  to  ancient 
families,  that  of  seducing  an  heir  apparent  from  dependence  on  hia 
ancestor,  who  probably  would  have  supported  him  ;  and,  by  feeding 
his  extravagancies,  tempting  him  in  his  father's  lifetime  to  sell  the 
reversion  of  that  estate  which  was  settled  upon  him,  forasmuch  as 
this  tended  to  the  manifest  ruin  of  families."  Now  it  really  does 
aeem  most  futUe,  and  contrary  to  all  sound  principle,  to  throw 
around  an  adult  person,  who  has  an  expectancy  or  reversion,  this 
sort  of  equitable  protection,  in  order  to  prevent  "  mischief  to  ancient 
families."  The  power  to  anticipate  by  expectant  heirs  is  one  of  the 
necessary  incidents  to  settlements,  which  deprive  the  heads  of  fami- 
lies of  all  controlling  influence  over  their  heirs  apparent ;  and  to 
protect  such  heirs  against  their  own  extravagance,  and  the  disadvan- 
tages under  which  they  raise  money,  is,  as  every  day's  experience 
shows,  impossible.  Some  limitation  of  this  extraordinary  immunity 
to  heirs  apparent  seems  to  have  been  imposed  by  Lord  Brougham's 
decision  in  the  case  of  King  v,  Hamlet  (2  Myl.  and  Keen,  456). 
In  giving  judgment,  his  lordship  states  it  as  "  an  incontestible  pro- 
position," applicable  to  the  doctrines  of  the  courts  of  equity,  "  that 
the  extraordinary  protection  given  in  the  general  case  must  be  with* 
drawn,  it  it  shall  appear  that  the  transaction  was  known  to  the 
father,  or  other  person  standing  in  loco  parentis — the  person*  for 
Example,  from  whom  the  succession  waa  entertained,  or  after  whom 
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the  revereionary  interest  was  to  become  ^rested  in  |x>88e88ion- 
alUiough  such  parent  or  other  person  'took  no  nctire  part  in  the 
negociationi  provided  the  transaction  was  not  opposed  by  him,  and 
so  carried  through  in  spite  of  him  ;"  and  again,  **  still  more  fatal  to 
his  (the  heir's)  claim  of  relief  will  it  be,  if  the  father,  or  person  in 
loco  parentis,  shall  be  fonnd  to  have  concurred  in  this  adoption  of 
the  repudiated  conduct.  •  .  .   The  whole  doctrine,  with  respect  to 
an  expectant  heir,  assumes,  that  one  party  is  defenceless,  and  ex- 
posed unprotected  to  the  demands  of  the  other,  under  the  pressure 
of  necessity.     It  would  be  monstrous  to  treat  the  contracts  of  a 
person  of  mature  age  as  the  acts  of  an  infant,  when  his  parent  was 
aware  of  his  proceedings  and  did  nothing  to  prevent  them.     The 
parent  might  thus  lie  by  and  suffer  his  son  to  obtain  the  assistance 
which  he  ought  himself  to  have  rendered,  and  then  only  stand  for- 
ward to  aid  him  in  rescinding  engagements  which  he  had  allowed 
him  to  make   and  profit  by."     There  is  much  good  sense  in  the 
above  remarks,  but  it  is  impossible  to  avoid  seeing  that  they  strike 
at  the  root  of  the  rule  itself ;  and  that  is  the  view  taken  of  it  by  Sir 
Edward  Sugden.     The  decision  of  Lord  Brougham  was,  however^ 
affirmed  in  the  House  of  Lords,  Lord  Chancellor  Lyndhurst,  in 
moving  the  affirmation,  merely  saying,  "  that  he  saw  no  reason  to 
dissent   from    the  judgment   in   the   court  below."     Sir    Edward 
Sugden,  in  his  work  on  Vendors  and  Purchasers  (p.  316,  llth 
edit.)  questions  the  soundness  of  Lord  Brougham's  proposition,  and 
says  that  it  is  supported  by  no  previous  authority,  and  adds,  "  the 
knowledge  of  the  parent  may,  under  some  circumstances,  remore 
some  of  the  objections  to  such  a  transaction,  but  the  others  might 
still  remain.     The  son  is  entitled  to  be  relieved,  although  his  father 
may   witness   his   ruin   with   indifference.     It  is  the  son's  squUy^ 
although  partly  grounded  on  public  policy.     In  many  cases  the  person 
standing  in  loco  parentis,  or  from  whom   the  spes  successiomis  ia 
entertained,  or  after  whom  the  reversionary  property  is  to  become 
vested  in  possession,  may  be  more  than  indifferent  about  the  worldly 
prospects  of  the  expectant  heir.     Even  in  the  case  of  father  and 
son,  how  frequently  we  find  the  expectant  spendthrift  only  following 
his  parent's  example."     It  it  not  to  be  denied  that  Sir  Edward 
Sugden  succeeds  in  showing  that  Lord  Brougham's  proposition  can 
scarcely  be  maintained  consistently  with  the  maintenance  of  the 
rule ;   but  does  not  his  argument  tend  strongly  to  show  the  impolicy, 
nay  the  absurdity,  of  the  rule  ?     Apart  from  the  sentimentalism  or 
feudalism  of  •'  preventing  mischief  to  ancient  families,"  what  pretence 
An   k     ^^^  P'^eventing  adults  from  deaUng  with  their  ezpecuncies? 
All  the  grounds  on  which  the  equity  of  the  expecUnt  heir  or  rever- 
sioner is  attempted  to  be  raised,  belong  to  the  province  of  morally 
not  of  law  (11  Uw  Mag.,  N,  S.,  pp.  283,  286). 
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return  of  premium,  233 

senrice,  126 
Asngnees  suing,  229 
Assizes,  maiden,  275 
Attendant  terms,  reriral,  304 
Attorney,  articled  clerk,  returning 
preminm,  233 

certifieate-dotjr,  74, 154,  252 

negligence,  4o 

paying  over  moneys,  74 

re-admission,  73,  74 

Bankers,  psying  customers*  cheques. 

Bankruptcy  Act,  225—228,  253— 
263,  277,  281—284,  306 

aeUof,253 

adjourning,  254 

adioumedsine  die,  ezecntion,45 

alBdaTits,  262,  263 

arrangements  with  creditors, 
257—261,  275 

arrest,  protection,  refusal,  281, 
282 


BankruptcT  Act,asstgnees,  judgment 
creditors,  283 

assignees  suing,  229 

assignmentffuture  ereditors,191 

books,  altering,  concealing,  &e., 
282 

certificate,  256 

certificate,  8uspending,281, 282 

cognoTit,  filing,  255 

composition  after  fiat,  262 

costs,  281 

court,  226 

court,  sittings,  226,  227 

creditors,  judgment,  283 

debtors  to  estate  ,ezamiDing, 
255 

declaration  of  insolf  ency,  79 

diacharge  from  custody,  44,  45 

execution,  discharging,  283 

fees,  stamps,  228 

fiat,  improperly  iuued,  284 

frivolous  defence,  282 

jurisdiction,  primary  and  appel- 
late, 227 

offences,  281,  282 

order,  &c.,  disobeying,  284 

preference,  282 
«      registrars,  227 

soUcitors,  45,  263 

suing,  &c.,  253 

summoning  trader,  79 

uncertificated,  suits,  67 — 69 

warrant  of  attorney,  255 
Bargain  and  sale,  election,  293 — 295 
Bastard,  bom  after  dirorce.  52 
Benefices,  charging,  113 — 119 

of  exchange,  agent's  authority 
to  indorse,  &c.,  181 

alteration,  104 

dishonour,  notice,  19, 205, 206 

foreign  bUk,  104 


u 
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Benefices,  fraud,  coii8ideratioii,proof, 
181—183 
illegality,  onus  of  proof,  230 
indorsement   per  procucation, 

181 
partners,   acceptance    by   one 

only.  132 
presentment,  death,  205 

re-issuing«  18, 19 
Bricks,  311 

Buckingham  assizes,  171»  1/2 
Bnilding      socifties,     mortgagees, 
stamps,  224 

several  abares,  262 

Cases  over-Tuled,  doubted,  &c.»  6— 
8,  93--95.  216, 285, 286 

Catalogue  of  pictures,  publishing, 
73 

Chancery  fees,  126 

Charitable  tmsU,  150 

Chattels,  devise  of,  268—270 

Chose  m  action,  reversionary,  as- 
signment, 219,  220 

Church-rate,  imprisonmentt  limited, 
173 

Clergymen,  dilapidations,  288 

Cognovit,  bankruptcy,  255 

Cohabitation  bonds,  21^0—292 

Coltmaa,  Mr.  Justice,  223, 275 

Commons,  ioclosure,  99 

Company,  accident  to    passenger, 
surgeon,  72,  73 
directors,  liability,  71 

Composition,    favouriug    creditor, 
287,  288 
surety  discharged,  289 

Compounding  offence,  309 

Contraets  and  estates,  disclaimer, 
160 
executed  snd  executory,  illegt« 

lity.  144,287,288 
illegal,  309-312 
offer  and  aceeptAuce,  265 

Conversioii,  156,  157 

CouTcyance,  covenants  in^    197 — 
203 

Copyhold,  enfranchisement,  eonpa- 
nies,  110,  111 
fees  on  surrender  and  admis- 
sion, .110,  111 
inspecting  rolls,  22 
voluntflory  surrender  not    en- 
forced, 161, 162 

Copyright,  73 


Copyright,  destroying  pirated  eo 
pies,  220 

evidence,  231 

foreiener,  231 
C<m>ner,  i03 
Costs,  county  courts,  certificate,  27 

security  for,  298 

county  court,  set-off,  178, 179 

isnsffestioo,  judgment  by   de- 
Sult,27,47,150,179 

suffsestioo  to  deprive,  27t  2% 
45,47.69,70,71,100,121, 

178. 179,  242 
Counsel,  <|uflen*s»  103 
retainers,  16,46 
Coimty  courts  24-28, 47, 69—  71, 

99,   121—124.  149  —  152, 

178—180,  239—243,  270^ 

272,318 
attorney,  26 
attonMy -s  ooeta,  28 
bills  of  exchange,  27 
certiorari,  26 
elerk,  nppointment,  99 
elerk,   liabi%  for  fitting  op 

comt,70  ^ 

defk.  salaries, 47, 71.  100,239 
extended  jurisdiction,  122, 150 
interpleader,  242—244,    270, 

271 
judge,  new,  150,  318 
judge,  salaries,  17 
new  trial,  25, 26, 270, 271 
prohibition,  241 
removing  plaint,  26, 47 
replevin,  318 
returns  of  busineas,  240 
xevening  judgment,  25 
service  of  summons,  25,242 
small  tenemente,  69, 100, 122, 

151 
splitting  demands,  24,  25,  241 
auffsestion  to  deprive,  of  eosl^, 

45,47,69,70,71,100,121, 

176,  179, 242 
title  to  land,  26. 241 
Criminal  appeals,  ll3^  14,  1€,   17« 

73,102 
Criminal  tew  digest,  303 
Covenant,  abaolule  or  «aidteM>nsJ« 
206 
covenantfle^sevendrMBg,  1^ 

_160 
executor's  liability,  164, 165 
ill<^,  309-^12 


nmiriiii^^vath  inooi|iMreal  rights, 

numing  fddi  rcD(^  301 

Debts,  sale  for  pmrmeDtxiC  executory 

devise,  ^96 
Deed,  alteration  in,  75,  JS 
ilk9|ali^,310 

4q>eratiiig   under    stat.    uses, 

electian,293 

Deposit  sale,  recovering  back,  164 

DeTise,  chattels  leal,  abiolate  inte- 

restr268-.270 

chattel*  real,  to  accompanv  real 

estste,  52—54 
estate  tail  not  impKed,  S2— 84 
hein  of  body,  children, "SI,  82 
legal  and  equitable  estates,  81 
moftgage,  163 
KTersion,  3(»5— 308 
letertiuaary   intereste,   30^~ 

306 
trustees,  81,  111,112 
Dilapidations,  clergy,  288 
Disclaimer,  eovenantee,  159 

estate,  159, 160 
DiscoYery  and  relief,    9 
Distress,  contract    under,  not  set 
aside,  133 
perishable  commodities,  263 
goods  in  execution,  48 
mortgage,  165 

time  for  disposing  of,  245,289 
diToroe,  52 
Double  rent,  &c.,  241 

Eceksiastical  districta,  99 
Education,  legal,  274 
Electon,  rates  and  taxes,  97 
Equity,  jurisdiction,  lassuming,  132 
Ep  pel,  264 
Evidence,  bill  in  equity,  50 
Examination  questions,  146 — 149, 
174— 1>7,  312—316 
eaadidates,  &c.,  46, 126,  154 
Executor,  breach  of  covenant,  164, 
165 
esrrying  on  trade,  liability,  157> 
15^210,211 

beneficmlljr,  154, 156 


Ywtor,  pledging  gooaii,21 

WlHtig  ioi  ad«aBcei»  105 
Eemc  eoTcrt,  conveyance,  husband's 
concunrenoe,  •'4 


m 

Femecoverl,  equity  to  settlement^ 

235, 
Yi.  fa.  landloid's  vtat,  48-*50 
Fines,  proclamations^  evideaee,  96 
Fixtures,  imfiroveiiienlB,  101 
Foreclosure,  infant  heir,  day  toahoir 
cause,  292 

Game,  certificate,  hares,  14, 37 
Goldsmith's  equity,  296—299 
Goods,  warranty  on  sale,  1*29-^132, 
153 

Heir,  conveying,  salefor.payniiBt  fli 
debts,  96 
denriTed  only  by  gift  to  others, 

expectancies,  dealings  witli,319, 
320 
Highway,  rates,  roads,  99 
Homicide,  250 

Illegal  contracts,  309—312 

Income  tax,  99 

Incorporated  Law  Society,  274 

Indemnity  act,  72,  99 

Indictable  offences.     See  Jusii«€$, 

Indictment,  amending,  9,  10 
counta  in,  9 

Infant,  day  to  show  cause,  292 
jurisdiction,  no  property,  102 

Initials  of  name,  250—252 

Injunction,  trespass,  125,  138 — 140 

Insolvent,  bill  of  sale,  not  enforce** 
able,  190 

InsolTent  petitioners,  16,  48»  133 

Insurance,  fraudulent  concealment, 
183,  184 
marine,  parties,  221 
on  debtor's  life,  132—134 
profits  of  freight,  2U7, 206 
proposals,  answering,  183,  184 
societies,  mutual,  126,  127 

Interpleader,  costs,  192 

Ireland,  statutes,  192 

Joint-stock  company,  registiatiRiai, 
126, 127 

winding  up.  63—65, 167—174* 
272,  273, 276 
Judge,  interested,  233—235 
Judgment,  meaning  of,  192 
Jury,  special,  17 
Justices,  backing  wanaot^  35 

bail,  40 

prisoner's  defence,  39 


IV  INDXZ. 

Justices,  protection  act,  10,  II 

remaoding,  39 

summons,  38 

warrant  of,  37>  38 

'witness,  39 

See  Summary  Contnetioni 
Mxvremle  offenders,  248,  252 

Landlord  and  tenant,  manure,  4, 5 

nnisance,  106 — 108 
Larceny,  animns  furandi,  247 

bailment,  80 

oats  to  horses,  247 

punishment,  172 
Law  societies,  154 
Lease,  agreement  for,  breach  of,  214 

assiimee,  executor  of,  liability, 
164,  165 

assigning,  coTcnant,  waiver,  213 

conditions  precedent,  3,  4 

determinable  on  notice,  2 — 4 

not  executed  by  lessor,  165 

insurance,  covenant,  163 

manure,  bringing  on  premises, 
4,  6 

sale,  demise  of  two  houses  with 
right  of  entry,  164 

equitable  mortgage,  23 

powers,  defects,  238 

time  uncertain,  293—295 

under,  covenants  in    original 
lease,  1 

under-lessee's  liability,  I,  2 
Legacy  duty,  power  to  sell,  214, 215 
Lien,  105,  106 

illegal  contract,  312 
Eimitations,  utat.,    abroad,    dying 
there,  185 

acknowledgment,     insolvent's 
schedule,  184 

bill  by  creditor  saving,  108—110 

trusts  for  payment  of  debts,  91 
—93 
Loan  societies,  99 
Lodgers,  Isreeny,  172 
Lords,  appeals,  100 

Mala  prohibita  et  in  se,  311 
Manchester  Law  Associatioo,  45 
Marriage,  articles,  279,  280 

deceased  wife's  sister,  102, 103, 
193 

minor,  false  oath,  settlement,  21 

restraint,  of,  54, 65,  ^35 
Masters  in  Chancery,  222,  223 


Miscellanea,  15-17,  45—47,  71— 
75. 100—104, 124—127, 152 
—154,  191-197,219—223, 
245—952,  274—280,  303— 
308,  319,  320 
Mortgage,  devise,  162,  163 

equitable,  lease,  23 

insurance  on  debtor's  fife,  ac- 
counting, 133 

stamps,  building  societies,  224 

tenancy  between  mortgagor  and 
mortgagee,  165 

Name,  initials,  250—252 
Negligence,  action  for,  217—219 
Non-joinder,  129 

Notes  of  Recent  Leading  Cases,  18 
—24,48—56, 75-84, 104— 
112,    127—140,  154—166, 
180—191,  205— 215,22d— 
237.    263—270,  287—295, 
316—318 
Notice,  eonstructive,  187, 188 
Nuisance,  landlord's  liability,  106— 
108 
prevention  of,  65,  66 
smoke  from  chimney,  106— lOS 

Oke's  book-keeping,  299 
Overseers,  cities,  &c.,  172 
remedies  against,  97 

Palace  Court,  abolished,  248 
Parish,  accounts,  &c.,  97 
Parties  to  suits,  297—299 
Partners,   disposing    of   share    in 
business,  134 

equal  shares,  211 

one    member   of  two    ^awM, 
suing,  134,  135 
Particeps  cnminis,  290—292 
Patents,  scire  facias,  98 
Pauper,  abandoning  order,  12 

appeal,  notiee,  12, 13 

certiorari,  12 

costs  of  appeals,  249 

costs  of  supporting  untona,  98 

^nnds,  statement  of,  11 

irremoveable,  63 
Paupers,  removal,  11 — 13 
Pawnbrokers,  interest,  usury,  152, 
316—318 

partners,  310 
Peer,  arrest,  72 
Peers,  votbgon  legal  qneaftioM^  74 


INIUIZ. 


Petty  bag,  oflffces,  regulation*  97 
Poor  law  commbaion,  15 
Portioos,  TestiDgy  212 
Poverty,  contract  not  set  aside*  135 
Power   appointment  to  parties  not 
objects,  265—267 
covenanU,  199—202 
defective  execution  aided*  162 
defeciive       execution     aided* 

charity,  188—190 
execution  by  prior  will,  165,166 
Prescription,  life  estate  excluded  ,51 
Presentation    to    church*  sale*  57 

—63 
Principal  and  agent,  contracts*  127 
129 

Principles  of  law,  304,  305 
Priril^red     communications*    209* 

210,  232 
Probate  duty,  value,  267 
Proctors,  attorneys,  223 
Profession,  state  of,  46 
Promissory    note,  presentment    at 

place  named,  19,  20 
Prosecutions,  conducting,  72 
Publication*  prohibiting,  trial*  15 

Questions  on   Stephen's  Commen- 
taries, 119 

Rates,  costs  of  distraining*  1/3 

Recorders,  46 

Receiver  of  stolen  goods,  16 

Rent,  covenants  running  with,  301 

Replevin,  bond,  100, 123,  149 

Resigoation- bonds,  85^91 
after  resignation,  88 
bond  for  other  objects*  89 
general,  85 
special  or  particular,  86 

RcTcnuf,  protecting.  311 
Reversion,  devise,  o05— 308 
RcTeruonary  chose  in  action*  attign- 
ment,  219,  220 
interest,  devise,  305—308 
disposing  of,  fair  value*  21, 22 

Sale*  warranty  of  goodness  of  article* 
129,  153 
warranty  of  title  to  goods,  130 
—132,  163 
Sessions,  appeals,  248 

petty,  239 
Settled  account,  opening*  135^137 
Settlement,  vesting  of  portions*  212 


Settlement,  voluntary,  77,  104 

wife's  equity  to,  235 
Sbarebroker,  usage  of  place,  77 
Shares,  diflferences,  77 

transfer,  sum  paiil,  126 
Simony,  57—63 

Slander,  privileged  communications* 
210,  232 
profesvion,  208,  209 
Small    tenements,   |>o£session*   69^, 

100,  122 
Sovereign,  security  act,  95 
Specific     performance,    covenaata 
broken,  56 
delay,  time  essence  of  contract, 

236,  237 
laches,  78 

offer  and  acceptance,  265 
uncertainty,  55,  56 
"  usual  covenants,"  56 
voluntary  agreement,  fvr  men* 
torious    consideration,   160, 
194—196 
Stamps  and  taxes,  171 

discount,  247 
States  of  facts,  101 
Statutes,  recent,  8  —  15,  37—45,  63 
—67, 95-99,171—173,208 
framing,  278,  27!J 
Stealing  and  receiving,  16 
Stock  in  trade,  |K)or  rate,  99 
Stock-jobbing,  illegal,  310 
Sufferance,  tenant  at,  264 
Summary  conviction,  commitment, 
44 
court,  42 

dismissal,  certificate,  43 
distress- warrant,  43 
hearing,  42 
information,  41 
witnesses,  42 
Sundat,  contracts,  &c.,  on*  141 — 

146 
Sureties,  contribution'    mdemnity, 

187 
composition,  discharge,  289 

Tail,  devise,  82-84 
Talfourd*  Mr.  Just.  223 
Tenants*  stealing  from  bouse*  17^ 
Tender,  conditional,  244, 245 
Thefts,  organised  st  stem,  22. ; 
Tithes*  exemption,  193 
Tnuie  (contracts,  restraining),  29-* 
—36  186 


n  IMDflX. 

Tndet  eoniideration,  29—31  Tender  and  pnachaier,  time  enenee 

reatonablenaMi  33  of  eontncfc^  237* 

separation,  32  Terdie!,  apeeiar,  eriminal  eaiet»  249 

tune  and  apace,  31,  32  yolnntiuryimperfectuMCrameDt,l(^t 

time  unlimited,  33,  76  162 
Treason,  witoeisea,  litta,  1911 

^n^spasses,  restraining,  125^  138—  Wairant  of  attorney,  %anlmiptcy,256 

140  cbaise  on  benefice,  115—119 

TmstSy  executed  and  ezecutoiy,  279  Waste,  car^,  .288 

—281  permistiTe,  tenant,  124 

Trustees,  carrringr  on  trade,  liabilitT,  reatcaining,  125 

157, 158,  210,  211  Win,  eancelUDg,  270 

devise  to,  eatate.  111,  112  eceeutoiy  limitation  to  ptrfj 

profits,  133  incapable,  255—267 

taking  beneficially,  154—156  revocation,  295 

Taiopike  trusts,  103  power,  execution  of,  16(5 

signature  at  foot,  166, 215. 
Winding-up  Act.  63,  65,  272,  27%. 

Unions,  parish,  98  276 

Use  and  occupation,  264,  265  Wonnding,  247 
Uses,  deed,  election,  293 

Usttty,  pawnbroker,  216—218  Tsrmontb,  freemen,  99 
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ABSCONDING  DEFENDANT. 

Apipearwiee  where  defendmii  ha9  absconded  to  avoid  service  of  ewb* 
jMnui.— -On  an  application  by  the  plaintiff,  supported  by  affidavits 
fihowing  that  the  defendant  had  notice  of  the  plamtiff'a  intention  to 
file  a  biU,  apd  went  abroad  after  such  notice,  though  before  the  bill 
was  filed*  and  stating  that  the  deponent  believed  that  the  defendant 
had  abaconded  to  avoid  proeeaa :  Held,  that  there  was  sufficient  evi- 
dence of  absconding  to  avoid  bong  served  with  process  in  the  plain- 
tiff*s^8iiit  to  bring  the  case  within  the  terms  of  the  31st  Order  of 
8th  May,  1845.  Semble,  it  is  noi  necessary  that  it  should  appear 
that  the  defendant  has  absconded  to  avoid  process  in  the  particular 
suit  in  which  the  application  by  the  plaintiff  is  made.  Coj^  v.  Riueell, 
12  Jor.  105. 

The  Lord  Chancellor  stated  it  to  be  his  opinion  that  the  "  ab- 

Bco&ding.  to  avoid  being  served  with  process/'  mentioned  in  the 


9  ABRIDOlfXNT  OF   CASS8. 

aboye  order,  referred  to  the  process  of  the  court  generally*  and  not 
to  process  in  the  plaintiff's  suit  in  particular. 

AMENDMENT. 

1 .  Time  for  obtaining  order  to  amend — Master — Order  of  course-^ 
Affidavit, — The  orders  of  1845  do  not  limit  the  time  within  which  an 
application  for  an  order  to  amend  is  to  be  made  to  the  master.  After 
the  expiration  of  the  time  for  obtaining  an  order  of  course  to  amend, 
the  plaintiff  being  unable  to  make  the  affidavit  required  by  the  68th 
Order,  appUed  to  the  court  in  the  first  iostaoce  simply  for  leave  to 
amend,  and  obtained  tlfe' order  on  affidavit  of  service.  .Held,  that 
the  order  was  irregular,  and  it  was  discharged.  Semble,  that  the 
application  ought  to  have  been  made  to  the  couft  under  the  2l8t 
Order,  to  enlarge  the  time  for  obtaining  the  order  to  amend,  without 
the  special  affidavit.     Potts  v.  Wkiimere,  10  Beav.  177. 

Per  the  Master  of  the  Rolls :  "In  certain  cases  the  court  has 
made  orders  for  leave  to  amend,  thovgh  not  applied  for  in  the 
manner  directed  by  the  statute  (3  &  4  WilL  4,  o.  94.  s».  13  and 
14).  This  has  been  done  on  the  notion  that  thereby  the  general 
object  of  the  statute  was  better  promoted  than  could  have  been 
dune  by  a  rigid  adherence  to  its  letter  (see  Strickland  v. 
Strickland,  4^  Beav.  146).  -  The  present  is  not  one  of  those 
cases.  *  *  *  *  *  The  order  21  reserves  to  the  conrt  the 
•  power  of  enlarging  times  ;  and  upon  an  application  made  for  the 
purpose,  in  proper  cases,  the  power  vrill  be  exercised  on  prope 
terms." 

2.  Second  order  of  couree  to  amend — New  parlies. — ^AAer  answer 
a  plaintiff  obtained  an  order  of  course  to  amend.  He  then  made  A.- 
a  party  ;  but,  finding  that  A.  was  dead,  he,  before  answer  to  'the 
amendment,  obtained,  a  second  ordor  of  course  to  amend,  and  substi- 
tuted A.'s  representatives,  with  apt  words  to  charge  them.  The 
second  order  was  discharged  iov  irregularity,  with  costs.  Hordey  v. 
FauHxtt,  10  Beav.  191. 

3.  Order  of  amree  to  amend^^-^Maeter'ijnritdieiiom'^WUhmttpn' 
Judice  to  injunction — Master  of  the  Roiis  and  Vwse-CkmiceU&n^—'A 
party  obtained  from  the  court,  after  answer,  the  eoBUDon  order  to 
amend.  Afterwards,  and  within  four  weeks  after  the  laat  answer  was 
anfficient,  he  obtained  an  order  of  course  to  amend ;  Hdd«  that  aodi 
order  was  irregular.  The.maaters  have  no  jnriadietioa  to  gife 
liberty  to  amend,  without  prejudice  to  an  injnnotioii  (6(Hli  Onkr 
Uay,  1 845.  See  Wright  v.  King.  9  Beav.  161).  The  Maiter  of 
the  Rolls  has  no  jurisdiction  in  a  vice-chaaodlor'a  canae  to  order 
amendments,  mi^de  under  an  irregular  Rodl'a  order,  to  be  takon  off  file, 
Edgey.  Duke,  10  Beav.  184.  i 

ANSWER. 
1.  JmendmftUkofanatoer-^CtnmmttfcietitUjBolkiiar^ 


^Jik»^^A  plaintiff  instnicted  his  lolioitor  to  give  no  fiirtl^r 
iadiilgenoe  to  tbe  defendants.  The  solicitor's  clerk,  who  waa  ignorant 
of  that  cunennstaoce,  and  who  was  sworn  to  be  ignorant  of  tbe  practice 
id  the  OQurt,  consented  in  writing,  in  the  name  of  bis  musterp  to 
altcntionA  aade  in  the  title  of  the  answer  after  it  was  deposited  with 
the  clerk  of  records  and  writs.  On  the  application  of  the  plaintiff, 
the  ooort  ordered  the  answer  to  be  taken  off  the  file^  with  liberty  for 
the  defendants  to  rc*swear  it  within  three  weeks.  Raistrich  ▼• 
JOmorih,  12  Jar.  782. 

2,  Order  for  further  lime  to  wunoer^^Terwia — Filing  plea, — Under 
•  master's  order,  allowing  farther  time  to  answer,  the  defendant  may 
file  a  plea.  If  it  is  intended  to  limit  the  defendant  to  putting  in  an 
answer  only,  the  order  most  so  specifj  it*  Hunter  v.  Nockolds,  12 
Jar.  149. 

The  Lord  Chaooellor  said  that  there  could  be  no  doubt  that 
where  an  order  was  obtained  for  further  time  to  answer,  without 
any  limitation  specified,  the  party  obtaioiug  the  order  would,  s)p- 
oordfag  to  the  practice  of  the  court,  be  at  liberty  to  plead«  answer, 
or  demar,  as  he  might  be  advised ;  that  the  present  practice  was 
the  some  as  that  which  had  always  existed,  the  only  variation  being 
that  applications  formerly  made  to  the  eourt  were  now  made  to  the 
master  ;  that  if,  under  an  order  giving  furtW  time  to  answer,  it 
was  intended  to  limit  the  nature  of  the  defence,  this  limitation  most 
be  specified. 

3,  Reference  to  Ma9ter^ — Vaeatum  Master — Referring  eatceptions 
"^rrtguUarUy — Certificate  of  Record  clerk. — ^During  the  long  vaca* 
lion  the  defendant,  for  the  purpose  of  obtaining  a  refereuce  to  the 
master,  procored  the  record  and  writ  clerk's  certificate,  which  was 
marked  at  the  public  offiee  with  the  name  of  the  master  in  rotation. 
He  neglected,  however,  to  return  it  to  the  record  and  writ  clerk  to 
be  filed.  In  the  next  terjn  the  plaintiff  obtained  a  reference  of  ex- 
cqptioas,  as  to  insufficiency,  to  another  master,  as  if  there  had  been 
no  previoos  reference,  and  who  certified  the  answer  insufficient :  Held, 
that  the  ktter  proceeding  was  irregular,  and  that  the  defendant  was 
sot  booad  by  the  certificate ;  but  as  the  defendant  himself  had  beep  * 
OT^galar,  the  court  would  not  discharge  the  certificate  simplj;  ,sq  as 
to  dieaolfe  the  injunction  and  make  the  answer  sufficient,  but  did  so 
without  prejudice  to  the  injunction,  and  referred  theexcejjjyijQnstothe 
proper  neater,  on  the  osnal  terms.  As  to  common  matters  which 
oQcnr  In  the  vacation  the  vacation  master  acts,  and  is  considered  ^s 
actinif  for  the  several  masters  in  rotation,  to  whose  offices  such  mattecs 
reepectively  may  belong ;  and,  therefore,  in  tbe  vacation,  tbe  prodop- 
tioB  to  the  vacation  master  of  the  certificate  is  a  sufficient  com- 
ptiance  with  the  17th  Order  of  December,  1833,  which  requires  its 
piwdnatien  to  the  master  in  rotation.    The  court  has  sufficient  autho- 
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rity,  when  tlie  ooearion  requires  its  exercise,  to  prevent  parties  con* 
TertiDg  its  own  roles,  and  the  sanctions  employed  to  enforoe  them* 
into  the  means  of  injastice.  Lord  Sufield  y.  Bimd,  10  Beay.  146. 
Per  Master  of  the  Rolls :  "  When  the  name  of  the  master 
in  rotation  is  to  be  obtained  for  the  porpoee  of  a  first  order  of 
reference,  it  is  done  at  the  pnblic  office,  without  uiy  naa^  bang 
marked,  on  a  certificate  of  the  record  and  writ  clerk ;  and  it  is 
the  course  at  the  pnblic  office  to  make  entry  there  of  the  name 
of  the  master  in  rotation  to  whom  any  canse  is  referred,  whether 
the  name  is  obtained  for  the  purpose  of  a  firrt  application,  in 
which  case  it  is  marked  on  a  certificate  of  a  record  and  writ  derk, 
or  for  the  purpose  of  a  first  order  of  reference,  in  which  case  it  la 
not  so  marked.  I  think,  therefore,  that  the  defendant  was  right  in 
saying  that  if  the  plaintifi^s  solicitor  had  inquired  at  the  pnUie 
office,  he  might  have  found  there  that  Mr.  Farrer  had  already  beea 
certified  to  be  the  master  in  rotation  to  whom  the  cause  was  re* 
ferred.  But  if  he  had  inquired  at  the  place  where,  by  the  17 A 
Order  of  December,  1 833,  it  was  intended  that  he  should  obtuii 
the  ipfprmation,  he  would  not  have  obtained  it,  because  ^e  de- 
fendant had  not  returned  the  certificate  marked  with  the  name  of  the 
Master  in  rotation,  as  the  order  directed  him  to  do.  *  *  * 
'  The  defendant  was  on  his  part  irregular  in  not  returning  the  oer* 
tificate  of  the  record  and  writ  clerk,  with  the  name  of  the  master 
in  rotation  marked  on  it/' 

APPEAL. 

« 

Staying  proceedings  pending  appeal,— A.  demurrer  had  been  aDowed 
with  costs ;  but  an  appeal  had  been  heard  and  was  standing  for  }udg<- 
ment.  A  motion  to  stay  proceedings  for  the  costs  was  refused  witk 
costs.  ^  Bainbrigge  y.  Baddeleif,  10  Bear.  85. 

BANKRUPTCY. 

1 .  Removal  of  fiat — Property  in  two  di9trieiB,^~A  fist  vtk  bank« 
ruptcy  against  partners  carrying  on  business  in  one  bankinptey  tf»> 
trict  was  issued  in  another  district  in  which  one  of  the  partnen  wmn 
residing.  The  court,  on  petition,  removed  the  fiat  to  the 
district,  although  it  was  alleged  that  the  separate  property  of  ^te 
partner,  to  which  recourse  would  be  necessarily  had.-^was  whol^ 
situate  in  the  district  in  which  the  fiat  was  issued.  Re  CftgOa,  ShMb^ 
and  Coueens,  12  Jur.  171. 

2.  Annulling  fiat — Misdescription  ofresOenee.-^K  trader  of  BKgo, 
who  never  resided  or  traded  in  London,  was  made  banknqpt' 
**  Sligo,"  in  Ireland,  and  "  33,  Gresbam-street,  Londdn.** 
refused  to  annul  on  the  g^und  of  misdescription.    'WheAier 
sect,  of  the  stat,  1  &  2  Vict.  c.  1 10,  is  repealed  partildly  by  tlw 

5  &  6  Vict.  c.  122,  qwere  ?    Exp.  Dekmy,  re  Dekfttg,  12  f n^^^fVV. 

Per  Knight  Bruce :  <«  The  question  of  legal  vaMlty  fc  iaaiAa 
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iMe  tint  it  m  cqiwDf  iapMiMe  to  dimiii  tlie  pethkn  ndaml 

tlie  fiat  Wilhrag«rdtolliedBdAnt»IslioiiId,lHitfortlieaMlag7 
to  be  daifed  fron  foniMr  ratboiitiet*  have  decreed  protebljr  ki 
HiYoor  otthe  petitioiicr  at  once.  As  the  anthorities  stand,  bow- 
eier»  the  qaestioii  most  go  to  a  eooit  of  law,  unless  the  petitaoner 
will  now  giire  the  aecority  for  the  debt  icqwred  by  1  &  2  Viet, 
e.  110,  s.  8»  and  the  respondents  thtSk  conaeBt  that  the  fiat  shril 
be  aonnUed  cm  those  terais.  Is  the  petitioaer  now  prepand  to 
giro  that  seanrity  for  the  debt,  if  the  debt  be  doe  ?" 
3.  Rntramuig  tk€  ismtmg  o/mJki^^NQ  dM  ii§f. — ^The  ooort  has 

no  juriedielion  to  restrain  die  Usi^og  of  a  fiat  nnder  1  &  2  Vict. 

c.  110,  apott'the  gnmnd  that  there  was  no  debt  dne  to  the  aUsged 

csedilor.    Pimr.  WUtm,  13  Jar.  781. 

P^r  Lord  Chanesllor :  ••  There  is,  in  Ibet.  no  new  hw,  bnt 
aiJsst  being  abolishfd,  a  party  is  pot  in  the  same  position  by  the 
prooess  Mbstitated,  dmNigh  a  non-ooinplianee  with  the  aet  lA  not 
|»roennog  seenrity  to  abide  the  msolt  ojf  an  aetion.  It  is  not  a 
iHffdship  on  the  debtor ;  it  is  a  remedy  not  altering  the  Yights  of 
the  creditor,  bnt  relieving  the  debtor  from  lying  in  prisoo  for 
twenty-one  days.  He  miy  now  parsne  his  own  occupations, 
walk  aboot  the  worki,  and  be  a  free  man,  instead  of  bebg  sub- 
Jeeled  tohnprisenment  as  formerly.  The  hardship  of  the  M  law 
wns,  that  1^  lying  in  prison  the  debtor  waa  Incapaoiated  from 
obtainhig  rriief.  Did  any  one  ever  hesr  of  a  bill  under  die  old 
law  paying  an  injnnction  to  rsstrsb  proceeding  nnder  an  amat, 
on  the  ground  of  thero  being  no  debt,  and  solely  on  that  gronnd  ? 
If  no  eneh  step  eodld  be  tricen  under  the  old  law  can  it  be  taken 
nnder  the  new  ?  The  remedy  provided  is  a  legal  remedy.  Under 
tibe  old  law  it  was  by  arrest*  and  nnder  the  new  it  is  by  a  pro- 
reerthn^  substituted  for  arrest.  In  Attwood  v.  Banks  (3  Bear. 
192),  the  Mssler  of  the  Rdb  did  not  interfere  with  this  sobjeet, 
bjesnsp  it  was  not  befose  hnn ;  the  daim  there  was  of  quite  a 
dtfbreat  chencter ;  there  was  a  clear  equity  stated,  and  the 
Maeler  of  the  Rolls  entertained  no  doubt  as  to  the  jorisdietion  of 
the  eonrt.  The  Master  of  the  RoDs  came  to  a  sound  conclusion 
thai  the  ^ceort.  had  the  ssbm  authority,  by  way  of  injoaotiott, 
to  restrain  proceedug  under  the  1  &  2  Vict.  c.  1 10,  as  it  hss  to 
restrain  an  action,  or  as  it  has  in  any  other  case.  To  restrsin 
tho  iasning  of  ito  fiat  is,  however,  a  very  diffweat  prooeedbg ; 
tX-  ie  AOt  oniMritlLregard  to  a  tingle  creditor  only,  but a£fects  all  th*) 
Cffsditoii  gHisraUy ^  This  court  has  never  been  applied  to  do  this, 
on  thegsoujid.ti9tthsn  wss  no  legal  debt;  and  the  bill  here 
B<ggBits  no  other  gtonnd'  <there  is  no  other  equity  stated." 
4>-K<isfpBSWtf  Ufvmptfw  /Ae  6<M]ft  0/ srsijiortf — ProceMfr  to 

U  ^dmUmmik^rndtr  ike  fitU.  ^  A  tnider  Mugned  his  property  to 


'tanMes  for  the  benefit  of  his  cr^tore:  he  then  tM  «  dMhntion 

of  ineoWency,  but  did  not  applf  ^^  adjudioeticNi*     At  the  dele  of 

.  ifae'  de^  h^  was  indebted  to  A.  and  B.,  end  tbe|r  applied  to*  the 

•  oonlmisBioiier  for  Bd}vdieBtioii«  and  fulfilled  the  requirementa  of  f  the 

•  sfeatttte.  and  tlw  adjudication  was  madei    The  tresteea  of-  the  deed 
.had  sold  the  property,  and  the  assignees'  epplied  to  theoA  to  allow 

thb  proceeda  to  be  adminntered  under  the  bSiikfoptey»  whioh  they 
tiefused :  Hdd,  that  under  llie  circamsteiieeSto  the  iMmey  beloagod  to 
the  fiat,  and'  ought  to  be  adatiinistfered  in  the  baokmptey.     jBip. 
;«ttdbo»«  re  Fereiu^  12  Jar.  770. 

F0r  Kaight  Brace,  Y.  C. :  "I  nndmtead  that  thedehfeeftbe 

;  the  troatees  for  the  benefit  of  the  creditors  was  due  to  them,  at 

date  of  the  deed.     If  the  fiat  had  iaaoed  on  their  own  petiliaa 

.   .:  the  deed  naust  have  failed.    Then  T  find  tlwt  the  act  say^  thatall 

'.  iarther  prooeediags  shall  be  thenceforth  proaecotednid  earned  oa 

ift  like  meaner  as  if  socb  fiat  had  been  iisaed  and  ad|a£eated 

npon  the  petitiea  of  a  creditor  of  the  baakropt*     I  think  that 

under  this  state  of  oirciimstaaoea^  the  OMNiey  belongs  ^  the  fiat» 

and  ought  to  be  adannistered  in  Ae  baakfoptoy/' 

BILL. 

.     I.  Servkigcepy — Biii  of  revhtar,  4fe. — By  23  and  84  Onkrs  of 

M  Aug.  1841»  where  no  aceount,  payomit,  ooaiFeyanoe«  or  other 

.dieect  relief  is  prayed*  and  the  defendant  is  not  an  infiuit,  the  pkintiff 

tMty:  serve  the  de^odant  with  a  copy  of  the  bill  (whether  original, 

mnended,  or  aupplemental)  without  praying  e  snbpssnn  to  appearand 

'  anawer.     It  has  been  held  that  a  biU  of  revivor  and  aapplesnent  in 

.  within  the  above  order.     Waieoi  r.  fVakot^ukd  WtUoH  «.  JMery, 

lOBeav.  20. 

.  0,  S&nfimg  mpff  after  regniar  /ans     Jfaaorwadlwn  4»f  Mmos.r^By 

the   16th  order  .of  May.  1645,  the  copy   bOl  nMMt  be  served 

.within  twelve  weeks  from  the  filing  of  the  bill,  oiherwiss  it  wiO  be 

of  no  validity,  unless  the  oonrtgive  leave  lor  scrvioeafter  iheespira- 

tbn  of  the  twelve  weeks.     In  a  esse  where  a  odpy  bill  wna  acrved 

without  leave  after  the  expiration  of  twelve  weeks,  the  court  on  the 

:jamt  application  of  the  plaintifif  and  the  defendant*  gave  liberty 

to  enter  a  memorandum  of  service*     Tygwdl  v.  Hooper*  10  Beav* 

.19^ 

DEGREE, 
reoe^ta^  murolmiaU. — ^Aa  ap^ieatk>n  by  a  party  to  vaeatn  hie  own 
jenrdment  of  a  decree  is  to  the  discretioB  of  ij»  eourtf  and  net  of 
.  right.     The  practice  in  vacating  enndments  is  the  eaoM  in  Irdaed  as 
m  En^nd.     Batiersby  v.  Rockfin-t,  9  Inah  Eq.  Bep.  499« 

Per  Lord  Chaneeilor:  "llie  oonseqncnceia,  asl  do  DOteon- 

'    eider  It  to  be  a  matter  of  right  k  a  party  to  waeainhin  own  ca* 

I ;    relmeHt.  and  the  case  not  bdng-one  in  which  theiisaasimftef  Ifte 


49o«t  wodd  ba€z«dted  in  fiMronr  of  die  applicuil,  1  cumoT  gni^t 
thUapfilioitioD.  I  ihouki  Add  that  I  do  not  aequiesce  ia  the 
opinion  cited  ftom  the  ceee  before  Lord  Plunket  (Jackson  y. 
Welab»  1  Din.  and  Warr.  255,  258).  The  additional  expense  pf 
an  appeal  from  this  court  asajr  be  an  element  in  conaideriog  tl^ 
qneation  whei«  the  conrt  has  to  ezeraise  a  discretion  }  bat  it 
cannot  introdnce  different  roles  here  and  in  England.  The  prsc« 
tice  of  the  courts  in  bojth  oonatries  is   the  same,  and   must  be 


tf 


DEMURRER, 

'  Mufomier  of  pmiin.'^^K  defendant  eannot  demur  on  the  ground 
lliat  a  partf  has  oeen  improperly  made  a  co-defendant.  MUberU  ?• 
tMerU,  12  Jnr.  148. 

DISMISSAL  OP  BILL. 

RtpUeatiom  nfUr  nQiice  to  dumi$9 — Neglect  to  givo  notice  of  repli" 
cation — Costs  of  motion  to  dismiss — .The  j)laintiff  after   service  of 

.notiee  of  motion  to  dismiss  for  want  of  prosecution,  and  on  the  same 
day,  filed  replication,  but  did  not  give  notice  thereof  till  the  following 

.day.  He  afterwarde  tendered  the  coats  of  the  notice  of  motion  which 
the  defendant  refaaed  to  accept,  on  the  ground  that  the  rephcatkm 
was  irregular,  as  notice  thereof  had  not  been  served  in  conformity 

.with   order  2drd,  October,  184^,  on  the  same  day  that  replicati<m 

'Waa  filed.  The  defendant  then  moved  to  take  the  r^ilication  off  the 
£it  aa  irregidar,  and,  upon  the  motion  being  refused,  the  plaintiff 
applied  to  the  court  for  his  full  costs  of  the  motion  to  dismiss.    The 

•  eout  ordered  the  defendant  to  pay  the  plaintiff  hia  ooats  of  the 

.motion,  mtnua  20s.      Wright  v.  Angie,  12  Jur.  34. 

1 .  Diseiaiming  defendant, — Motion  by  plaintiff  that  the  bill  might 

.be  dtamiesed  against  adisdaiming  defendant,  with  costs,  but  without 

prej4idiee  to  any  questioB  how  the  costa  of  that  defendant  should  be 

nltimately  borne,  refused.     The  other  defendants  were  not  served. 

.  Wigginton  v.  Fatenum,  12  Jur*  89. 

See  oesUrm,  Bailey  v.  Lambert,  5  Hare,  178;  S.  C.  10  Jur. 
109,  where  Vice- Chancellor  Wigram  made  an  order  aimilar  to 
that  asked  (or  in  the  above  caae. 

2.  Irregularitg'^Deauarrer'  Suppression  effects.  ~-  A  demurrer 
having  been  overruled  with  ooats,  the  defendant  appealed.  The 
plaintiff  afterwarda  obtained  aa  order  of  course  to  dismiss  his  bill, 
snppresaing  the  feet  of  the  allowance  of  the  demurrer;  it  waa^dis- 
charged  for  irregularity.     Leuois  v.  Coc^wr,  10  Beav.  d2. 

3.  Several  anmeero  kg  same  ooUdtov  .iinswer  after  notiee  to  dk* 
maar.— Motion  to  dismim  Car  want  of  prosecotioB  refused,  with  coste, 

.  it  appearing  that  the  aolidtor  for  the  party  moving  had  filed  an 
r  fiir  aaofther  ai  the  defendanta  within  the  period  allowed  fer 
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dbteimnip  an  oi^Aer  to  amend  Hhe  bit.  Ttie  bill  lud  been  amended 
a  second  tkne  on  the  4ih  May,  1848.  On  the  lOCh  oi  Jnne«  M., 
one  of  the  defendante,  filed  his  answer,  and  on  the  30di  of 
Oetober,  served  notice  of  motion  fiyr  the  13th  of  November  to  ^k» 
miss.  The  same  solieStor  pot  in  another  answer  for  another  defend* 
ant  on  the  5th  of  Aogaet,  1848.  IFmthrop  y.  Murrwf  and  otkert, 
18  Jar.  82. 

EVIDBNCE. 
1*  EippenseB  of  coiiMiMftoii«y^---£Mrm»wr.---Where  a  commission  to 
examine  witnesses  issues  at  the  instance  of  one  of  the  parties  to 
the  sait»  the  other  not  concnrring  in  it,  the  party  issumg  it  must 
pay  all  the  expenses  of  the  commissioner,  even  though  the  other  party 
should  cross-examine  the  witnesses  of  the  person  issuing  the  com- 
mission ;  but  if  the  opposite  party  examines  under  the  commissiofi 
on  the  direct,  he  must  pay  the  commissioner  for  the  ciamination 
and  cross-ezaminatioQ  of  his  -own  witnesses.  Lticaa  v.  O'lfattiey, 
9  Jones  and  L.  681.    . 

Nom.— The  above  dedsion  was  come  to  in  aeoordance  with  a 
•  certifioale  to  that  effect  from  the  Masters. 
.  3.  PMkaikm —  /Mae  to  Ecf^emas&col  QmN — PMbUshmg  iep^* 
jjlisa*  of  deceoied  aalaets.—- Where  a  biU  was  filed  in  the  Court  of 
CSnncery  impeaehbg  a  will,  and  a  suit  to  recall  the  probate  had  beea 
instituted  in  the  Prerogative  Court,  and  a  witness,  who  was  ex- 
amined de  hem  eooi  in  the  Chancery  suit,  died  after  having  been 
examined,  the  court  will  not  permit  his  depositions  to  be  published 
ibr  the  purpoee  of  using  tAiem  in  the  Ecdestastical  Court,  issue  not 
having  been  joined  In  the  suit  of  Chancery,  and  pubHeation  therefote 
not  having  passed  in  such  suit.    ShemoU  v.  HUHard,  9  Ir.  £q.  R. 

Per  Master  of  the  Rolls :  "  The  application  is  wholly  untenaMe. 
Suppose  the  witness  to  this  case,  after  having  been  examined  in 
the  ordinary  way,  had  died  before  publication  passed,  it  is  quite 
plain  that  there  could  not  have  been  any  publication  of  his 
evidence  before  the  other  witnetsee  had  been  examined  and  publi* 
cation  had  passed  in  the  cause.  Sndi  a  proceeding  would  be 
contrary  to  all  principle.  The  proper  stage  of  the  suit  wherein  an 
application  of  the  hind  should  be  made  is  after  publication  haa 
passed  in  the  cause,  unless  in  such  case  as  is  mentioned  in 
Darnell's  Practice,  p.  918  (see  Gason  v.  Wordsworth,  2  Yes.,  sen. 
836).  A»  to  the  other  suit  bemg  in  the  Prerogative  Court,  that 
does  not  make  any  difference." 

3.  Suppreeeiug  deposUkm — ^Defay. — ^Where  nothing  had  been  done 
in  a  cause  for  many  years  till  November,  1847,  the  court,  after 
having  zefosed  the  defendant  leave  to  file  a  new  rephoation,  and 
having  .refused  to  dismiss  the  cause,  but  having  ordered-it  to  be  set 
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dawn,  Refused  to  tnpprefls  depoations  taken  in  December^  1647* 
Xevtf  y.  Thomas,  12  Jar.  67. 

The  Vioe- Chancellor  laid  :  "  I  cannot  see  anythmg  that 
amounted  to  passmg  of  publication.  I  am  not  at  liberty  at 
present  to  suppress  these  depositions,  because  the  witnesses 
irere  examined  after  publication  had  passed.  I  desire  to  saj 
that  I  mean  to  adhere  to  the  rule  of  Wheatley  ▼.  Wheatley 
(7  Bear.  577),  and  Lovdl  v.  Blew  (13  Sim.  493;  9  Jur.  1002), 
in  an  cases  wherever  an  application  comes  on  thai  question ;  but 
nothing  has  yet  happened  which  has  affected  the  ground  of  the 
present  application." 

4»  Notice  of  witnestes — Svpgresnng  deponttom --^ Delay*  ^^In 
1  Darnell's  Fract.  889  (2nd  edit.),  it  is  said :  "Previously  to  the  exa- 
mination of  each  witness,  the  solicitor  of  the  party  for  whom  he  is  to 
he  exanuned  prepares  a  note  containing  the  name,  rank  or  occupa* 
tion,  age,  and  place  of  abode  of  the  witness,  and  of  the  several  in- 
terrogatories to  which  he  is  to  be  examined.     This  notice  is  to  be 
didtvered  to  the  commissioner ;    at  the  same  time  as  the  witness  is 
sent  in  to  him,  a  similar  note  is  usually  sent  to  the  solicitors  for  the 
other  parties,  that  they  may  have  the  witness  cross-examined  if  they 
Hunk  proper."     In  a  late  case,  motion  to  suppress  depositions,  on 
the  ground  that  notice  of  the  names  of  the  witnesses  had  not  been 
given  to  plaintiff,  but  plaintiff's  solicitor  was  aware  of  their  being 
examined,  and  the  notice  of  motion  was  not  given  for  twenty  days 
Biter  publication  had  passed,  refused.     Quare,  whether  it  is  necessary 
for  a  defendant  to  give  the  plaintiff  notice  of  the  names  of  his  wit- 
nesses.    Smith  V.  Pincombe,  1 3  Jur.  91 . 

Per  y.  C.  of  England :  "  It  appears  to  me,  without  entering 
into  the  question,  that  the  circumstances  of  the  case  forbid  me  from 
granting  this  motion,  because,  as  I  understand  it,  the  country 
solicitor,  who  seems  really  the  solicitor  for  the  plaintiff,  inasmuch 
as  the  London  solicitor  acts  merely  under  his  instructions,  actually 
attended  at  the  time  of  the  examination,  and  not  onlv  saw  the  wit- 
nesses  but  conversed  with  them  ;  and  it  appears,  the  examination 
having  terminated  on  the  9th  of  August,  that  publication  passed 
on  the  4th  Nov. ;  but  it  is  not  until  the  24th  that  any  notice  is 
given,  but  then  notice  was  given  for  the  2nd  Dec.  My  opinion 
n,  after  such  a  long  delay,  it  would  be  quite  wrong  for  the  court 
to  interfere  here.  Publication  has  passed,  and  the  parties  have  had 
opportunities  of  ascertuning  the  weight  of  the  evidence,  and  it  is 
not  tin  twenty  days  afterwards  that  they  attempt  to  rectify  the 
error* 

INFANT. 
1.  Gttardiat^'^Appointwg  to  antwer, —  After  an  infant  defendant 
bad  appeared  the  phdntiff  moved,  under  32nd  Order  of  May,  1845, 
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that  J.  B.,  a  sdlieitor,  fliight  be  afypobted  the  infimt's  ginrdMa  to 
answer  the  bill  and  defend  the  suit.  Held  that*  as  the  infunt  bid 
appeared,  the  ooart  might  grant  the  motiaa  on  an  affidavitt  atatiog 
mmly  that  notiee  of  the  motion  had  been  served  on  the  aolicitor  who 
had  entered  the  appearance,  after  the  expiration  of  the  time  allowed 
ier  answermg,  and  more  than  six  days  before  the  hearing  of  die 
asotion.     Cookiom  y.  Lee,  15  8im.  302. 

3.  Day  to  show  cmue^^Mofigaffe^^Fore4^oeure*'^hi  a  decree  fu 
a  sale  in  a  mortgage  cause,  an  infent  owner  of  tiie  eqnitf  of  redemp- 
tion is  not  entitled  to  a  day  to  show  cause.  Hvitcn  ▼•  Maynit  9  Irish 
£q.  Rep.  343. 

Per  Lord  Chancdlor :  "  In  this  case,  which  is  a  foredosnre  smt, 
the  equity  of  redemption  is  vested  in  an  luhnt  tenant  in  tail  de- 
riving under  the  mortgagor.  There  must  be  a  decree  for  a  feie- 
closure  and  sale ;  and  the  question  is  whether  a  day  to  show  cause 
should  be  given  to  the  infeuit.  I  have  loolced  through  the  asfthonte 
again  for  the  question,  and  it  appears  to  me  that  it  shooid  ncA. 
He  has  only  an  equity.  The  decree  is  for  a  sale,  and  I  thinV  ^ 
infant  is  not  entitled  to  a  day  to  show  cause ;  the  sale  is,  in  lirtt, 
for  his  benefit." 

Not*.— The  oases  cited  were  (against  a  day  bang  given)  2  Hayes's 
Convey.  1 84  ;  Clinton  v.  Bernard,  6  Jr.  £q.  Rep.  355  ;  Peyton  v. 
M'Dermott,  6  Id.  220;  for  a  day  being  given,  IVice  ▼.  Carver, 
d  M.  and  Cr.  157 ;  Scolefield  v.  Heafidd,  7  Sim.  669,  and  8  M 
470;  Flood  v.  SnUoo,  3  In  £q.  Rep.  340;  Cooke  v.  Puaona, 
2  Vernon,  429. 

INJUNCTION. 

1.  Breach  of  covfmmt^^Purchaeer  with  notiee  uf  egut^*  ftoawf  (y 
s^*^A.  purchased  a  piece  of  pleasure-ground,  in  the  centre  of  aaqoare 
in  London,  from  B.,  and  covenanted  not  to  use  it  otherwise  than  aa 
a  pleasure-ground.  The  pleasure-g^und  subsequently  became  vested, 
by  purchase,  in  C,  who  made  preparations  for  building  upon  tt.^  Tine 
Master  of  the  Rolls,  at  the  instance  of  B.,  restrained  C.  from  using 
the  ground  otherwise  than  as  a  pleasure-ground,  although  it  wsa 
alleged  that  the  covenant  did  not  at  law  run  with  the  limd.  The 
Lord  Chancellor,  on  a^^peal,  affirmed  this  dedsion.  Jaft  ▼.  Ifodboy, 
13  Jur.  26,  89. 

P^r  Lord  Chancellor:  ^  Hie  question  is  whether  the  psrtytdking 
property  (the  vendor  being  bound  to  use  it  in  a  oertmn  way)  may 
use  it  in  a  way  diametrically  opposed  to  the  contract.  In  this 
event  what  would  become  of  all  the  cases  before  the  Vice- 
Chancellor,  and  of  the  case  before  Lord  Eldon,  in  the  Duke  of 
Bedford  v.  the  Thistees  of  the  British  Museum  <9  M^  suil  K. 
552)?    On  what  grounds  Lord  £Uon  proodedoi 


d^Mtndl  kMw;  kit  in  tbe  Ftofees  of  Heiiot's  Hospittlr. 
Gibson  (2  Dow,  301),  it  is  dear  thai  he  held  that  the  coort 
woM  interfere  with  the  iiaing  of  property  contrary  to  a 
ooRtraet.  Nothing  could  be  more  eatable  than  that  a  party, 
taking  property  at  a  less  price  beoanae  fettered,  ahoold  be  enabled 
to  dispose  of  it  as  if  not  fettered.  This  court  would  not  sanction 
aacli  a  course  of  proceeding,  but  has  always  acted  on  the  oontraiy 
principle.  This  has  nothing  to  do  with  the  question  of  coTenanto 
running  with  the  land.  Here  there  is  no  difficulty  as  to  the  form 
of  the  contract,  as  from  the  exhibition  of  a  plan,  for  here  is  one  on 
the  fece  of  the  deed,  and  no  question  arises  as  to  not  going  out  of 
the  deed.  There  is  no  question  about  legal  liability.  A  party, 
wbo  takes  with  notice  takes  subject  to  all  equities  created  by  the 
owner  of  the  property ;  and  it  must  be  a  rule  of  this  court  to  protect 
equitable  rights  thus  attached.  The  fact  of  there  being  in  this 
case  such  an  equity  attached  is  clear.  It  is  also  clear  that  the 
party  does  not  dispute  that  he  takes  with  notice.  It  seems  to  me 
to  be  the  simplest  case  possible ;  for,  without  adverting  to  any 
questions  as  to  covenants  running  with  the  land,  I  consider  thb 
property  to  be  bound  by  an  equity,  and  that  the  party  takes  it 
with  notice  of  this  equity." 

2.  Motion  by  some  defendants  to  dissolve  as  against  alL — An  in- 
junction having  been  obtained  by  the  plaintiff  to  restrain  a  joint 
action  against  him  by  several  defendants,  all  the  defendants  but  two 
put  in  their  answers,  and  obtained  an  order  to  dissolve  the  injunction 
as  against  themselves ;  the  other  two  defendants  then  put  in  thmr 
answers,  but  refused  to  move  to  dissolve.  It  was  held  that  those 
defendants  who  had  obtained  the  order  to  dissolve  were  now  at  liberty 
to  move  to  dissolve  as  against  the  other  two  defendants,  without 
serving  them  with  notice  gf  the  motion.  McGregor  v.  Conifnghmn» 
18  Law  Joum.,  N*  S.,  Chanc.  41. 

Per  V.  C.  Knight  Bruce;  "  This  seems  to  me  a  matter  of  course, 
and  I  am  confirmed  in  my  opinion  by  what  was  done  by  Lord 
Eldon  in  Joseph  v.  Doubleday  (I  Ves.  and  Beam.  497),  where  it 
was  held  that  some  defendants  might  move  to  dissolve  as  against 
an.  *  *  *  If  the  plaintiff  had  shown  that  the  two  defendants 
who  bad  not  been  served  with  this  notice  of  motion  had  expressed 
a  desire  that  the  injunction  should  not  be  dissolved,  that  would 
have  been  a  reason  fer  the  court  to  hold  its  hand," 

INTEREST. 
Deiree/or-^Bond-^-Inierest  beyond  penalty, — ^The  decree  having 
dadarod  that  a  creditor  by  judgment  upon  a  bond  in  a  penalty  for 
sscnring  a  princtpid  sum,  with  interest,  was  entitled  to  the  sum  re« 
poftsd  to  be  due  to  hun,  together  with  interest  on  the  principal  sum 
torn  tfas  datB  of  the  nport  until  paid,  the  parties  to  ^e  suit  are  qoa- 
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doded  from  deo jmg  the  right  of  the  creditor  to  iafeiert  beyond  the 
ptnudty.     WiUon  y.  Poe^  2  Jones  and  L.  765. 
c  -    Per  Lord  Chancellor :    "  Parties  most  take  care  in  future  to 
insert  proper  words  into  their  decrees,  limiting  the  right  to  recover 
interest  to  the  amonnt  of  the  penalty." 

See  Ckrke  y.  Seton,  6  Ves.  411;  Pomeroy  y.  Pomeroy,  €  Ir. 
£q.  Rep.  41b,  note. 

LIEN. 

.  Solicitor — Aasignment  of  debt, — ^A  debt  due  to  an  attorney  for 

costs  may  be  assigned ;  and  if  it  is  assigned,  the  assignee  may  be  en* 

titled  to  dormant  lien  for  the  debt  as  an  additional  secnrity,     BbU  t. 

Faulkner,  13  Jar.  93. 

Per  K.  Bruce,  V.  C. :  "  If  the  law  aUows  the  assignment  of 
debts,  a  debt  doe  to  an  attorney  for  costs  may  be  assigned ;  and, 
if  it  is  assigned,  the  assignee  may  be  entitled,  in  some  measnre,  to 
the  dormant  lien  for  the  debt  as  an  additional  security.  For  ^lat 
purpose  it  is  not  very  important  whether  the  deeds  are  in  the  hands 
of  the  original  creditor  or  of  the  assignee  of  the  creditor.  Now  I 
cannot  agree  that  the  assignees  haye  not  a  lien  which  is  not  a 
charge  or  incumbrance — that  is,  a  dormant  lien— merely  becaose 
it  was  a  debt  due  to  an  attorney,  for  which  he  had  (if  he  had)  a 
lien  on  the  deeds." 

MOTION. 

1.  Appearances  on — Asking  for  time  to  answer  affidavits. -^^'Shit 
application  of  a  jMirty  by  his  counsel  for  time  to  answer  affidavits  €led 
in  support  of  a  motion,  whereupon  time  was  giyen  and  affidavits  filed, 
is  not  an  appearance  by  that  party  on  the  motion,  entitling  the  other 
party  to  obtain  the  order  on  a  subsequent  motion  day,  without  an 
affidavit  of  service,  no  counsel  then  appearing  for  the  opposing  party. 
Hutton  y.  Hepworth,  6  Hare,  319. 

2.  Party  unnecessarily  served  —  Costs*  —  Parties  unnecessarily 
served  with  notice  of  motion,  and  only  appearing  to  ask  for  co8ts« 
will  not  be  allowed  the  costs  of  their  appearance.  Major  y.  Mtffor, 
18  Jur.  1. 

Per  Lord  Chancellor :  "  The  costs  of  these  parties  most  be  paid 
by  themselves,  as  there  was  no  necessity  for  them  to  appear*  lliey 
only  appear  to  ask  for  costs*" 

See  Templeman  y.  Warrington,  and  Heneage  y.  Aikinj  1  Jae. 
and  Walk.  377  ;  Garey  y.  Whittingham.  1  Turn,  and  Buss.  405; 
Bamford  y.  Watts,  2  Beay.  201.  The  following  passage  from 
2 Dan.  1466, 2nd  edit.,  is,  therefore,  nowwrong :  "  Since tibedeath 
of  Sir  T.  Plnmer,  the  practice  has  been  altered,  and  every  paity 
who  is  seryed  with  a  petition  is  considered  entitled  to  his  ecitn'^ 
appearing  on  it,  whether  he  is  interested  in  the  mattwr  or  M^% 
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ORDER. 
].  MtmOes,  oHering, — ^The  minates  of  an  order  having  been  onoe 
fletded  by  the  Registrar,  cannot  be  altered  in  the  absence  of  any  of  the 
parties  interested.     Major  v.  Major,  13  Jar.  1. 

Per  Lord  Chancellor :  "  When  once  an  alteration  has  been 
settled  by  the  Registrar,  if  one  party  thinks  he  can  get  it  altered, 
he  can  only  do  so  by  bringing  all  parties  before  the  Registrar.  It 
is  not  jostifiable  for  any  party  to  go  behind  the  back  of  his  oppo- 
nent,  and  by  a  statement  (tme  or  false  is  immaterial)  obtain  an 
alteration  in  the  order,  of  which  the  other  party  has  no  notice. 
*  *  *  Being  satisfied  that  the  irregularity  has  been  brought 
home  to  the  solicitor  who  obtained  the  alteration,  it  is  a  matter  quite 
of  conrse  that  the  party  applying  to  have  the  order  restored  to  its 
original  position  should  be  paid  his  costs,  and  that  the  other  party 
should  pay  such  costs  to  him,  that  is,  they  must  fie  paid  by  the 
aofidtor  who  has  been  in  fisult." 

%  Order  muat  not  depart  from  terms  of  notice — Notice  of  die* 
mieemg  hOi, — An  order  made  upon  affidavit  of  the  service  of  motion 
must  not  depart  from  the  terms  of  the  notice,  even  though  it  be  less 
extensive  than  the  notice,  if  such  less  extensive  order  may  be 
more  prejudicial  to  the  party  against  whom  it  is  made,  than  would 
have  been  the  larger  order  which  was  asked.  The  notice  was, 
that  the  court  would  be  moved  to  dismiss  an  original  and  a  supple* 
mental  cause,  or  to  direct  the  original  cause  to  be  put  into  the  paper 
for  hearing ;  the  order  made  upon  affidavit  of  service  was,  that  the 
supplemental  cause  should  be  dismissed,  and  the  original  cause  put 
in  U&e  paper  :  the  court,  upon  motion,  discharged  the  order.  Hut' 
ton  V.  Hepworih,  6  Hare,  315. 

V.  C.  Wigram  said  that  the  rule  was  well-known,  that  an  order 
taken  upon  an  affidavit  of  service  of  the  notice  of  motion  ought 
not  to  depart  from  the  terms  of  the  notice.  The  rule  certainly 
might  not  universally  prevent  a  party  from  taking  an  order  for 
less  than  his  notice  expressed,  where  the  lesser  order  could  be 
made  without  prejudice  to  the  party  against  whom  it  was  to  ope- 
rate. *  *  If  the  order  had  gone  no  fsrther  than  to  direct  that 
die  original  cause  should  be  put  into  the  paper  for  hearing,  it 
wonld  have  been  right.  *  *  The  order  ought  to  be  discharged, 
except  so  far  as  it  directed  the  original  cause  to  be  set  down  for 
hearing. 

PARTIES  TO   SUITS. 

Next  of  kin — Demurrer  for  mis-joinder. — A  testator  directed  his 

real  estate  to  be  sold,  and  gave  the  produce  of  it  and  all  his  per- 

acmal  estate  to  his  three  daughters,  and,  in  case  they  should  die  under 

twenty-one  and  unmarried,  in  trust  for  the  persons  or  person  who« 

the  statutes  for  the  distribution  of  the  estates  of  intestates. 
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would  then  be  entitled  thereto^  In  a  mut  to  administer  the  eatate»  u, 
which  the  testator's  widow  was  joined  with  the  three  daqghters  ai 
plaintiff :  held*  that,  whether  she  were  or  not  a  necessary  paaty,  she 
was  not  sttch  an  improper  party  as  to  enable  the  defendants  to  demir 
on  that  gromid  to  the  bill.     Roberts  y.  Roberts,  12  Jar.  89* 

PAUPER. 
Appealing  in  formd  ptu^^eris. — ^The  Lord  Chancellor  made  sn 
order,  on  production  of  the  usual  affidavit  (upon  which  connsel's  cer* 
tificate  that  the  appeal  was  proper  was  indorsed)  that  the  pUintiflrf 
petition  of  appeal  might  be  received  without  the  usual  deposit,  and 
that  he  might  prosecute  the  same  in  formd  poMperis,  JGarke  v. 
Wybwm,  12  Jur.  166. 

PRODUCTION  OF  DOCUMENTS, 
Privileged,  ixfidaoit  o/^^Contradicting.^U^n  a  motion  for  pro- 
duction of  documents,  the  defendant  was  permitted  to  prodnoe  an 
affidavit  to  show  they  were  privileged :  held,  that  the  plaintiff 
was  not  entitled  to  use  an  affidavit  in  opposition  to  it.  BlenJdnsopp 
y.  Blenkinsopp,  10  Beav.  148. 

The  Master  of  the  Rolls  said :  "  I  rather  think  that  on  such  a 
motion  as  this,  the  court  receives  no  evidence  in  contradiction  to 
the  statement  of  the  defendant ;  and  my  impression  also  is»  that 
you  give  the  same  credit  to  the  defendant's  affidavit  as  to  Us 
answer."  Subsequently,  after  referriog  to  a  case  in  which  it  had 
been  decided  that  the  answer  of  one  defendant  could  not  be  used 
as  an  affidavit  against  another  defendant  (Hoare  v.  Johnstone, 
2  Keen,  553;  and  see  Mayer  v.  Montriou,  9  Beav.  521), 
lordship  held  that  the  affidavit  produced  in  support  of  the 
was  inadmissible. 

PURCHASE  MONEY. 
Paging  into  court^^^ithout  interesl,^^  An  estate  was  sold  mider  a 
decree  of  the  court  in  October,  1846,  under  conditions,  one  of  which 
was  that  the  purchase  money  should  be  paid  on  or  before  1st  Jaiia« 
ary  following,  and  if,  from  any  cause  whatever,  the  money  should 
not  be  paid,  the  purchaser  making  default  should  pay  intoieas  from 
that  day  until  the  time  of  payment.  The  abstract  delivered  showed 
a  defective  title.  The  purchaser  gave  notice  to  the  vendor  that  the 
money  was  lying  idle,  and  in  January  moved  for  liberty  to  paf  tiie 
money  into  court,  without  accepting  the  title ;  but  that  motion  was 
refused,  as  being  contrary  to  the  practice  of  the  court,  in  Sqjtem- 
her,  1847,  the  defect  in  the  title  was  cured.  A  motion  by  the 
purchaser  to  pay  his  purchase  money  into  court,  without  iatienat* 
was,  under  the  circumstances,  granted  Denning  y.  HrmierBmu^^ 
Jur.  89. 

Per  Knight  Bruce,  V.  C. :  ''I  understand,  thrpogii  the s^gm 
trars  of  the  court,  that  it  is  a  gjsneral  rule  of  the  «oiv|«  Ih^pgii 


etfthbb  of  mliTation  in  p«rtaeal«r  cireonistanoes,  that  when  the 
tkfe  m  not  Mseptad,  the  maoief  cannot  be  paid.  It  is,  genenlly 
qpeakifig,  an  impoanbility.  This  is  an  imposiibility  arising  from  the 
ddult  df  the  vendor,  not  from  that  of  the  parchaser.  The  condition 
goes  on  to  aaj, '  if  from  any  cause  whaterer  the  purchase  money 
ahall  not  be  paid  on  or  bdore  the  10th  of  January,  the  parchaser 
smking  de&nlt  shall  pay  interest  from  that  day  on  the  amount, 
nntii  the  time  of  payment.'  It  doea  not  seem  to  me  that  the 
ponsfaaser  baa  made  .defisult*" 

RECEIVER. 
!•  Wahmg  99emiijf*  —  The  court  will  not  appomt  a  receiver 
wikhoot  the  naoal  security.  But  where  parties  were  all  sui  juris, 
and  the  abaolute  owners  of  the  property,  leave  was  given  for  a 
receiver  appointed  by  them  to  act  without  the  usual  security.  Man* 
MTf  V.  Furge,  13  Jur.  129. 

The  Master  of  the  Rolls  said  he  had  caused  the  Registrar's  book 
to  be  eaamioed  as  to  the  case  of  Rtdout  v.  Plymouth,  and  it 
appeared  that  the  same  course  had  been  adopted  in  that  case  which 
he  himself  had  sugi^ted  in  this,  vis,,  that  the  parties  themselves 
ahonld  appoint  a  receiver  without  giving  the  usual  security,  and 
then  apply  to  the  court  for  liberty  for  him  to  act.  He  should, 
therefore,  follow  that  authority  and  grant  the  application,  that 
the  receiver  appointed  by  the  parties  should  be  at  liberty  to  act 
without  giving  the  usual  security. 

2.  When  uveral  rtcnuers  appointed  of  same  property  in  different 
coMcs — Coarse  to  be  parsaed.—On  the  14th  June,  Shepherd,  the  re- 
ceiver of  the  landlord  s  interest  in  a  farm,  appointed  in  the  cause  of 
W.  T.  S.,  distraiued  the  growing  crops  on  the  farm  for  a  year's  rent 
and  expenses.  On  the  19th  June  R.  B.  was  appointed,  in  the  suit 
of  G.  V.  G.,  receiver  of  the  tenant's  interest  in  the  farm.  Upon 
G.  B.  tendering  the  rent  only,  but  not  the  expenses,  to  Shepherd, 
both  reoeivera  claimed  the  crops,  and  both  attempted  to  reap  them. 
&.  B.,  having  the  stronger  party,  succeeded;  and  on  the  11th  of 
Angast  stacked  the  crops  on  ground  apart  from  the  fiarm.  Shortly 
afterwards  another  half*year's  rent  became  due,  which,  with  the  year's 
rent  previously  due,  was  tendered  by  G.  B.  to  Shepherd,  and  by  him 
aooqpted.  The  expenses  incurred  by  Shepherd  about  the  distress 
having  been  left  unpaid,  the  plaintiff  in  the  suit  of  W.  v.  S.  served 
notioe  of  motion  for  November  10,  to  commit  R.  B.  for  contempt  in 
having  improperiy  interfered  with  Shepherd  in  the  collection  of  the 
rents.  Held,  under  the  circumstanees,  that  motion  to  commit  was 
not  the  proper  course  of  proceeding,  and  the  motion  was  directed  to 
atsnd  over,  with  liberty  to  the  plaintiff  in  W.  v.  S.  to  make  euch  appli- 
cation as  he  mi^t  be  advised  in  the  suit  of  G.  v.  G.  Where  a  re- 
cdver  duly  appointed  in  a  cause  on  proceeding. to  take  possessiop  of 


V  ^  '  i  .     •  V  r 


16  ABaiDOMBNT   or    CA0X8. 

prt>p^,  the  ttibjeet  of  the  Mdt.  finda  aiiotilitr  redehrer^uppoiHted  in 
ft  differcJBt  caaee  in  respect  of  a  different  interest  afareody  in  poaseeeioii, 
or  claiming  to  be  entitled  to  the  poeieBsion,  of  the  property,  the  proper 
course  is  to  apply  to  the  oonrt  for  directions  how  to  act.  Ward  v. 
Swift,  13  Jaf*  173. 

SCIRE  FACIAS. 
Repealit^  putent-^AUen — Monopoiy-^Securify  /mt  »«!«•— *A  writ 
of  scire  facias  to  repeal  letters  patent  having'  been  iksaed  by  the 
authority  of  the  Attoroey-Genend  at  the  instance  of  an  alien,  it  was 
held,  on  application  to  the  court  to  stay  proceedings  thereon  (afters 
'ifimlhir'applicd^on  to  the  Attorney-General  had  failed),  oh  the  ground 
that  the  prosecutor  of  the  writ  was  an  alien,  and  that  tiie  aecnrity  for 
costs  was  insufficient,  and  on  other  special  grounds,  that  the  court 
had  no  jurisdiction  to  interfere,  but  that  the  control  of  theproceodiDgs 
rested  entirely  with  the  Attorney. General.  8emb7e,  an  alien  may 
prosecute  a  writ  of  scire  facias  to  recall  letters  patent.  Reg.  ▼• 
Pro89er,  18  Law  Journ..  N.  8.,  Chanc.  85  ;  S.  C.  IS  Jur.  71. 

Per  Master  of  the  Rolls  :    "  After  giving  the  case  of  Reg.  r. 
Nielson  (Webster's  Fat.  Cas.  672)  my  best  attention^  it  does  not 
'    appear  to  me  to  be  any  authority  for  the  interference  of  this  court 
on  the  present  occasion.     Being  of  opinion  that  I  have  no  jutf- 
dietion  in  the  case,  it  is  unnecessary,  and  perhaps  not  proper,  for 
'   me  to  express  any  opinion  upon  the  reasons  on  which  the  applie»> 
'  tion  is  grounded :    but,  having  paid  necessarily  some  attention  to 
the  subject,  I  hope  I  may  be  excused  for  saying  that  I  see  no 
reason  to  doubt  the  propriety  of  the  decision  that  was  arrived  at 
by  the  Attorney-General  on  the  two  principal  points  of  objecticm. 
I  need  not  now  consider  at  ell  the  duty  which  the  Crown  has  to 
protect  legal  patentees  against  improper  litigatbn.     There  can  be 
*    no  doubt  but  that  it  is  the  duty  of  the  Crown  to  protect  the  pahfa'c 
firom  illegal  monopoly.     An  illegal  monopoly  is  a  public  grievance  ; 
and  the  able  argument  addressed  to  me  in  support  of  this  apptica- 
tion  has  failed  to  persuade  me  that  the  Crown,  having  been  in- 
formed of  such  a  grievance,  and  having  the  power  and  duty  to 
remove  it,  if  it  be  such,  ought  to  be  disabled  from  directmg  the 
necessary  proceedings  to  ascertain  the  truth,  because  the  informa- 
tion was  given  by  an  alien,  or  by  a  person  who  had  no  special  or 
direct  interest  in  the  matter,  or  was  endeavouring  to  promote  die 
interest  of  some  other  person,  or  was  actuated  by  tome  improper 
motive.     And,  with  respect  to  the  alleged  insufficiency  or  impio- 
priety  of  the  security,  I  think  the  practice  of  taking  secuity  is 
highly  beneficial  and  important,  but  it  is  not  founded  on  any  law 
or  rule  of  court,  but  seems  to  have  been  very  properly  introdooed 
by  the  authority  of  the  Attorney-General  alone  almost  within  livmg 
•memory.     There  is  no  instance  whatever  of  the  court  having  m- 
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tmbmd  on  die  raljcet ;  and  I  etimot  doubt  but  ttirt,  if  it  bt  ihoum 
Id  the  Atftornejr  GeDend  that  tbo  MBenrity  hu  bcoi.or  m  irnvfioMit* 
he  will  itar  the  proceedioga  till  it  la  made  good.  Upon  the  ^hole^ 
I  am  of  offbAm  that  thia  applicatioii  mutt  be  refoied." 

SOLICITOR. 
1*  ArtkUd  thrh^Neghei  to  file  affidmrii  §f  eMCiiliaii.— A» 
articled  clerk  had  neglected  to  file  a  necestary  affidairit  within  m 
SMMiths ;  bat  the  omitdon  "  had  arisen  from  madrertenee  only/^ 
It  waa  held  that  thia  was  not  a  suffioient  ground  for  relieving  hun 
from  the  cottaeqnenoea,  under  the  6  &  7  Vict.  c.  73»  a.  6,  Jtr 
BenaoD.  10  Beav.  435. 

Per  M.  R. :  "  My  opinion  ii,  that  the  inadvertence  of  the 
aohcitor  is  not  a  sufficient  reason  for  relieving  from  the  coaae« 
quences  of  a  non-compliance  with  the  directions  of  the  act  off 
'  Parliament." 

2.  Detak  of  principal — Acting  afterwariB-^Liahle  to  co$i9^^ 
Where  a  town  agent,  emplo]red  to  prove  a  debt  under  a  decree  after 
the  death  of  his  principal^  took  proceedings  unauthorised  by  the  piin- 
opal*  and  not  relating  to  the  proof  of  debt,  by  which  coats  vieva 
jmearred  by  parties  in  the  auit,  he  was  ordered  to  pay  sodi  costs  «» 
the  petition  of  the  parties  by  whom  they  were  ineurred.  Jfa/taa  v^ 
Qreempoffp  1 2  Jar.  66» 

3.  TaannghiU'^Delivery  ofDoed$ — JurUdietiomof  Viee^Ckmuettor^ 
Md  MaHer  of  the  Rolls, — An  order  having  been  made  at  the  RoUa 
(or  the  de|||very  of  a  solicitor's  bill  of  costs,  application  for  the  de- 
fireiy  of  deeds,  &c.,  after  payment  of  the  bill  of  costs,  should  be 
also  made  at  the  Rolls.     Re  Mills,  12  Jut.  129. 

Per  Knight  Bruce,  V.  C, :  "  My  impression  is,  that  this  appli- 
cation should  be  made  at  the  Rolls.  Mr.  Berry,  the  clerk  of 
records  snd  writs,  will  be  good  enough  to  see  what  is  the  view  of 
bis  lordship  the  Master  of  the  Rolls  on  the  point."  Mr.  Berry,  at 
a  subsequent  period,  informed  the  court  that  the  Master  of  the 
Rolls  concurred  in  his  honor's  view,  and  the  motion  was  accord* 
ingly  refused. 

STAYING  PROCEEDINGS. 
7\ffo  suits — Decree  not  obtained  in  one. — Motion  in  a  suit,  ia 
which  no  decree  has  been  obtained,  to  stay  further  proeeedinga  in  a 
auit  in  which  a  decree  has  been  obtained,  refused,  there  being  no 
mtsconduct  or  other  special  circumstances  to  induce  the  court  to  iiw 
ferfere.     M* Hardy  and  Wife  v.  Hitchcock,  12  Jur.  781. 

The  Lord  Chancellor  remarked,  that  cases  of  this  kind  were 
matters  of  discretion,  but  that  here  it  was  clear,  that  the  order 
now  complained  of  could  be  beneficial  to  no  party  ;  that  although 
delay  had  certainly  occurred,  yet  there  was  nothing  to  impeach  the 
conduct  of  the  plaintiff  in  the  original  suit ;  that  the  sole  question 
Equity  Pbac]  n 


• 

^Rdo  weM  4be  next  df  ftift  of  Vat  Atiotml^^aA  tlMt,  »i» 


*'f»MelNit  IMto^f  Ins  ever  dahned  as  vubb,  tfae  eAot  of  tdUk^; 
«f  edwr  «o«rae  tiMn  that  the  pUbdf  liid  Hken  wooid  Ivm 
been  prejadicM  to  *H  parties  \ff  biimiag  m  the  dram  o£  Ae 
Crown.  Hi8  lordship,  after  statingthat  he  felt  great  objection  to 
itOKf  pnModmgs  ander  «  decree,  at  the  iBfltanee  of  a  par^  vAo 

'  iuid  B0  olher  deerae  to  put  hi  the  {tee  of  4ie  one  afimady 
ekaaiaed,  Mid :  «« I  am  here  adced  to  ofder  that  Ae  doano 
^MlBied  shall  not  te  proaecoted,  and  tberer  ia  ne  aaearitf  that  Hm 
filakftilh  who  luk  me  to  do  this  wi&  ever  hruig  their  aoit  to« 
hearing ;  indeed,  if  they  do  so,  they  can  only  obtain  a  sioBav 

*  4teree.  I  ahiffi  thas  be  shntting  oot  from  the  ose  i>f  the  decree 
flB  parties  idlenrted  nnder  it  for  a  party,  as  to  whom  I  eanaot 

>  \£k  that  fae  n^  mvt  bring  his  salt  to  «  hearhig.  or  if  he  d^es 
obtain  a  decree,  that  he  will  obtain  any  other  decree  thAnAatiiew 

*  «Mhig/' 

SUBPCENA« 
-  1.  StOaSMei  9iirmee. — Solicitors  had  acted  for  a  defendant  im 
aeineni  transaetionB  concerning  and  in  a  smt  relattog  to  the  anl^ect 
autler  of  this  smt ;  the  Oonrt  ref  osed  to  gi^e  leave  to  make  aabali* 
ttted  serrioeef  the  subpoena  on  them.  Sftarst  ▼•  flyra/,  12  Jar.  15S. 
Per  Knight  Brace,  V.  C. :  "The  application  made  before  aa 
'  ft  not  one  against  an  absconding  d^ndant  onder  any  of  the  new 
**  ORlers,  but  to  mate  snbstitnted  service  onder  ^e  general  praelieecl 
'  the  Coort.  I  am  of  opinion  that  the  affidavits  do  not  atale  m 
''  'case  in  w1neh,'acoording  to  Ibe  law  and  praofioe  of  the  oom^ 

such  an  order  may  be  made." 
^  '%'SMitiiuied  nervm  where  iefendani  oaf  pf  etmOrf — SeUdlmr 
^iMff-^ApptniOhy  new  solkitor. — ^The  solicitor  of  a  dctadant 
a^a&st  whom  eestA  had  been  decreed,  and  who  had  gene  oot  of  tiie 
jnrisdietion,  died  pending  taxation.  The  ILord  Chancellor,  on  the 
application  of  the  plaintiff,  gave  leave  to  serve  licftiee  to  appoint  ft 
new  BoHeitor  at  the  last  place  of  residence  in  £ngland  of  tbe 
defendant,  and  ordered  that  such  service  should  be  good  service  on 
the  defendant.     O^eomv,  JngoU  12  Jor.  106. 

TRAVERSING  NOTE. 

S0r%fke  ef  copy  of  note  on  defendant  who  hoB  not  tuppeearedt."^ 
Bersonal  service  of  tiie  copy  of  a  traversing  note  may  be  made  (hy 
leave  of  Ihie  Coort,  independently  of  the  original  orders)  opon  a 
defendant  who  has  not  taken  any  step  to  defend  the  suit,  either  in 
p^non,  or  by  a  sdicStor,  and  where  the  service  cannot  therefore  be 
teade  in  the  manner  ^Krected  by  the  56th  General  Orders  of  Hay, 
•8^.    Xaarje  v.  Are,  6  Hare,'  808. 
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1.  Ififmictimi  to  sta§i  aeiiam — AcOom  m  formgm  cowalry  Ccflf 
where  Hreat  of  proceedmg  with  acito*.—- A  creditor  of  a  testalor 
brpaght  hii  action  in  Scotland,  being  ignorant  of  tbe  eziatence  of  a 
decree  for  administration  in  this  court.  Upon  the  hearing  of  the 
decree*  he  brought  in  his  claim  before  the  Master ;  but,  in  coaao* 
qiience  of  an  objection*  which  could  not  prevafl  in  Scotland,  bemg 
made  to  his  cl^im,  he  threatened  to  go  on  with  his  action.  Plaintiff 
then  applied  for  and  obtained  an  injunction*  and  the  creditor  waa 
ordered  to  pay  the  costs  of  the  motion.  The  Lord  Chancellor  re> 
fiiaed  to  allow  the  action  to  proceed  to  a  verdict,  and  was  of  opinion 
that  the  creditor  was  rightly  ordered  to  pay  the  coats  of  the  motion 
tor  the  injunction.     Graikwi  v.  Maswell,  13  Jur.  217. 

Per  the  Lord  Chancellor :  The  decree  in  this  suit  is  in  the 
nature  of  a  judgment  foK  the  creditors ;  they  are  all  to  go  in  before 
the  Master  and  establish  their  debts.  If  any  difficulty  arises,  the 
eouit  often  (Erects  an  action,  but  not  until,  upon  an  investigation 
l)efore  the  Master,  it  appears  that  there  is  such  a  difficulty  in  the 
way.  There  does  not  seem  to  be  any  specialty  in  the  present  case; 
and  I  cannot  lay  down  such  a  rule  as  that,  wherever  a  right  of  action 
arose  out  of  the  jurisdiction  of  this  court,  actions  should  be  aDo^ed 
to  go  on,  notwithstanding  the  decree  ia  an  administration  suit. 
Aa  to  the  q]aestion  of  costs,  I  do  not  see  my  way  so  clearly*  The 
costs  were  properly  ordered  to  be  paid  by  the  creditor.  Contnuy 
to  the  Imown  practice  of  the  courts,  he  threatened  to  go  on  wi^ 
the  action.  The  question  is,  whose  conduct  rendered  the  expense 
of  the  motion  necessary.  The  creditor  comes  in  under  the  decree* 
whereby  he  is  made  quasi  party  to  the  cause,  and  he  afterwarda 
rendered  the  application  necessary ;  of  course  he  must  pay  the  costs. 

2.  Action  restrained — Notice  of  decree — No  accounts — Cos/*.— 
The  answer  of  the  executrix  in  a  legatee's  suit  contained  no 
accounts,  and  the  decree  did  not  direct  an  account  of  real  estate. 
A  creditor  proceeding  at  law,  after  notice  of  the  decree,  restrained, 
on  motion,  without  being  allowed  his  costs  of  application.     Bush  ?• 

I  Windey,  13  Jur.  273. 

Per  Vice  Chancellor :  "  I  am  of  a  different  opinion ;  becaaBe» 
in  the  first  place,  I  never  heard  that  it  was  necessary,  in  order  to 
justify  an  application  made  by  the  estate  against  the  creditor,  that 
the  answer  should  set  forth  a  schedule.  It  is  quite  sufficient  that 
an  affidavit  should  be  made  at  the  time  of  the  application ;  and  it  is 
quite  reasonable  that  ihe  statement  of  assets  should  be  made  aa 
late  as  possible,  in  order  that  it  may  be  more  complete.  Here 
the  application  is  made,  with  a  statement  of  what  the  eatatea 
were ;  and  the  plaintiff  went  on,  though  he  had  notice  of  what 
had  occurred." 
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AMEMD!ifEN*r. 
Time  for  amending — Amendment  on  allowing  demurrer. —  By  16th 
Order  of  Maj,  1845,  the  plaintiff  having  obtained  an  order  for  leare 
to  amend  his  bill,  has  fourteen  days  after  the  date  of  the  order  for 
80  doing,  in  all  cases  except  where  the  order  is  made  without  pre- 
jadice  to  an  injunction  (Pract.  Equity,  236,  227).     It  has  lately 
been  decided  that  the  above  34th  article,  limiting  the  time  within 
which  a  bill  must  be  amended,  applies  not  merely  to  orders  of 
course  to  amend,  but  to  all  orders  giving  leave  to  amend,  including 
orders  allowing  demurrers.     Armistead  v.  Durham,  1 3  Jnr.  330. 
Lord  Langdale,  M.  R.,  said  :  There  was  no  reason  for  sop- 
posing  that  the  above  general  order  did  not  apply  to  an  order 
^viog  leave  to  amend.     His  strong  impression  was,  that  the  bill 
was  irregularly  amended,  in  contravention  of  this  general  order,  the 
amendment  not  having  been  made  until  five  months  from  the  tiaie 
of  leave  to  amend  being  granted.     But,  as  this  had  been  done  ia 
accordance  with  an  opinion  that  the  plaintiff  had  a  right  ao  to 
amend  his  bill,  he  should  be  very  slow  to  put  him  to  the  necessity 
of  filing  a  new  bill  by  ordering  the  amended  bill  to  be  taken  off 
the  file.     He  thought  he  ought  to  make  no  order  on  the  present 
application,  but  the  plaintiff  must  pay  the  costs  of  it. 

BANKKUPTCY. 
1.  Suspeniionqf  certificate — Arresting — Discharge  under  114-12 
"Vict,  c.  36 — Removal  of  fiat, — A  bankrupt's  certificate  having  been 
suspended  for  two  years,  and  the  commissioner  having  refused  any 
protection,  a  creditor,  who  had  not  proved,  sued  the  bankrupt  for  a 
debt  of  £300  ;  and  having  obtained  judgment,  took  him  in  execa* 
tion.  The  bankrupt  applied  to  the  commissioner  to  order  his  re- 
lease, but  the  commissioner  refused  to  interfere.  The  banktnpt 
then  petitioned  the  Vice  Chancellor,  sitting  in  bankruptcy,  for  the 
removal  of  the  fiat  to  another  commissioner,  or  to  London ;  bat,  it 
appearing  that  the  bankrupt  had  refused  an  offer  made  by  the 
creditor  to  release  him  on  the  payment  of  £75, ^is  honor  refused  to 
interfere.     Ex  parte  Bates  re  Bates,  13  Jur.  250. 

Per  Knight  Bruce,  V.  C. :  "  When  the  matter  was  before  tlie 
court  on  a  former  occasion,  I  was  not  aware  of  Mr.  Upton's 
offer  to  release  the  bankrupt  upon  payment  of  the  sum  of  £75, 
In  lieu  of  a  debt  of  £300,  on  which  he  is  held  in  prison. 
Whether,  in  the  absence  of  Mr.  Upton's  affidavit,  I  should  have 
thought  myself  able,  or  should  have  considered  it  right  to  inter- 
fere in  any  manner,  or  to  any  extent,  I  need  not  say.  But  that 
affidavit  having  been  added,  and  its  contents  standing  uncontra- 
dicted, as  they  do,  t  think  it  would  not  be  right  to  interfere. 
Without  considering  whether  there  is  capacity  to  interfere,  I  dis- 
miss the  petition,  with  costs,  not  exceeding  £4,  as  between  Mr. 


Uptpn  and  the  btnlumpt ;  apd  m  to  other  parties,  the  petitioQ  is 
di^miised  without  costs." 

« 

2.  Special  com — StaiemtMts  m — Evidence  merely  should  not,  he 
Moled. — ^A  special  case  should  state  the  concksion  of  facts  found  by 
the  court  below,  and  not  the  evideuce  by  which  the  facts  were 
pzoyed  :  therefore*  where  it  sets  forth  the  evidence  by  which  a  cer- 
tain hd  was  attempted  to  be  established  in  the  court  below, 
accompanied  by  a  condosion  stated  as  the  inference  of  the  court 
drawn  horn  the  evidence,  it  is  not  within  the  1  &  2  Will.  4,  c^  ,56, 
jud  this  court  has  no  authority  to  draw  any  conclusion  from  the 
&CU  stated.     JEx  pmie  Nash  re  Nash,  1 3  Jur.  292. 

Per  Lord  Chancellor:  By  the  1  &  2  Will.  4.  c.  56,  s.  3,  the 
only  appeal  given  to  the  Lord  Chancellor  from  the  Court  .of  Re- 
view is  "  on  matters  of  law  and  equity,  or  on  the  refusal  or 
admission  of  evidence  only ;"  and  the  appeal  is  to  be  "  on  m 
special  case,  and  in  no  other  mode  whatsoever,  except  the  X^ord 
Chancellor  shall  in  any  case  otherwise  direct ;"  which  esse  is  to 
be  approved  and  certified  by  the  judge  of  the  Court  of  Review 
kx  matters  arising  in  the  said  court,  and  by  the  judge  trying  the 
asoue  in  matters  arising  out  of  the  trial  of  issues,  "  and  the  de- 
termination of  such  judge  on  the  settlement  of  such  case  shall  be 
final  and  conclusive."     These  enactments  are  sufficiently  explicit, 
and  their  obvious  meaning  is  in  conformity  with  what  is  known 
to  all  who  are  cognisant  of  the  injuries  intended  to  be  remedied 
by  making  appeals  in  bankruptcy  upon  a  special  case*    The  Lord 
Chancellor  has  no  duty  thrown  on  him  to  consider  the  effect  pf 
the  evidence  to  establish  any  fact,  except  as  to  the  question  of  the 
admissibility  or  exclusion  of  evidence*     The  case  is  to  state  all 
the  facta  necessary  to  raise  any  question  of  law  or  equity,  which 
statement  is  to  be  conclusive.     It  follows,  as  laid  down  in  es  parte 
Wilson  (3  Deac.  214),  that  the  case  should  state  the  conclusion 
of  fnctn  found  by  the  court,  and  not  the  evidence  by  which  tl^e 
facts  were  proved." 

3.  Proof --^  Salary '-^Secretary  of  company — Set-off — Doubtful 
4slaim — Shareholder. — A  secretary  of  a  railway  company  tendered 
proof  for  salary.  He  was  reported  by  the  commissioner  to  be  a 
debtor  on  deposits  on  shares.  He  petitioned  to  have  his  proof 
adoiitted,  and  the  court  made  an  order  accordingly,  leaving  the 
aaaignees  of  the  company  to  establish  their  claim  against  himy.as  a 
ahnreholder,  by  action  or  suit.  Es  parte  Green  re  The  Tring, 
J^leading,  and  Basingstoke  Railway  Company,  Ex  parte  Clarke  re 
Same,  13  Jur.  275. 

Per  Knight  Bruce,  V.  C. :  "  Notwithstanding  the  complexion 
of  this  projected  scheme,  fraud  is  not  imputed,  it  having  been 
treated  on  both  sides  merely  as  an  unsuccessful  and  unfortunate 


adraittoe.  Hie  9tm  Uiog'io  tomfsmbbei^  Iwm  idt  itMtoot 
option  on  tbe  questioQ  of  Mr.  Green  haag  n  otedHcir  ind 
entitled  to  be  pik  out.  of  t&e  ekitfCbg  fondk,  idljeet  onlf  tolte 
cross  question  raised  of  the  snmdniBieifitim  Um  in  tbrdusni^ 
of  a  holder  of  shaves.  Now.  that  hrtter  claim  n  too  dooMM 
and  obscure  for  the  court  to  recqgnise,  and  it  must  leave  ther^ 
spondents  to  estabfish  that  daim,  if  so  advised,  hj  an  action  tr 
suit.  The  court  cannot  decide  tlMt  in  titeir  laToir.  Meantinm; 
at  least  for  a  limited  period,  it  ^  be  proper  to  retain  in  hand  an 
amount  correspondmg  with  the  salary  didmed  and  Imind  fti/fy 
due/' 

case: 

SttOffmetii  im  decree  —  Choice  of' coarf.  —  When   n  defendant 
demands  a  case,  the  court  will  pr^Sce  the    decree  diietliag '  the 
case  with  a  dedaration  to  that  effect.    The  plaintiiF  hasthe  ciibioe 
of  the  court  of  law.     Walton  v.  Boft,  T3  Jur.  955. 
See  Stewart  r.  Forbes,  12  Jur.  W8*  IS  Jur.  5. 

CHARITY. 

Conveyance  wnder  11    Geo.  4,  and  1  Witt.  4,  c.  60 — Sumknnff 
truMtee  dead. — By  s.  2S,  of  11  Geo.  4,  ukA  1  'Will.  4,  c.  60;  lAere 
all  penons  in  whom  any  land  may  hare  been  vested  in  trust  for  any 
chari^,  or  charitable  or  public  purpose,  shall  l>e  dead,  the  Cbort  of 
Chancery  may,  on  the  petition  of  die  persons  admiidstenng'  die 
same,  or  of  any  person  on  behalf  thereof,  direct  any  Master  or  o0icr 
officer  of  the  court  to  cause  two  successive  advertisements  to  %e  in* 
serted  in  the  London  Gtueette,  and  in  one  or  mdre  of  tiw  ne^ropapera 
circulated  in  the  county,  city,  or  place,  where  euch  land  shsA  be 
situated,  givmg  notice,  that  the  representative  of  the  last  suiviviug 
trustee  do  within  twenty-eight  days  appear  or  give  notice  of  his 
tide  to  such  Master  or  other  officer*  and  prove  his  pedigree  or  odkr 
title  as  trustee ;  and  if  no  person  shall  appear  to  give  soclt  aotioe 
within  such  twenty- eight  days,  or  die  person  who  nny  *PP^>^  oi' 
give  such  notice*  shall  not  within  ditrty*one  days  after  such  wppear* 
ance  or  notice  prove  his  tide  to  the  satisfaction  of  sudi  Msater  or 
other  officer,  then  die  court  may  appomt  any  new  trustees  for  nneii 
diarity,  or  charitable  or  public  purposes,  and  sndi  land  m^  "be  ooa- 
veyed  to  such  new  trustees  by  any  person  whom  the  sa^  ooat  le- 
■peedvdy  may  direct  for  that  purpose,  by  virtue  of  the  pioviakius 
in  the  act,  without  the  necessity  of  any  decree.    In  a  hie  CHae»  It 
appeared  that  land  given  to  a  diatity  became  vested  in  a  sUAvivlBg 
trustee,  upon  whose  death  the  1^^  estate  deseendfed  on  his  co^bein 
in  gavelkind.     The  charity  petitioned*  under  the  acatnie,  tfaiiC  Use 
Hnster  might  appoint  some  proper  person  to  convqr  die  legal  eataie« 
'  and  the  codrt  made  an  order  dimting  the  insertion  of  adMHTfaoiuJLata 
fbf' the  co-hdrs  to  appear  and  prov^  dieir  tid^  irilUn  niftufted 


jmnoS^  end.  ftaKng  to  de  io,  tfiit  the  Maatar  AoM  appomt  aDine 
proper  peraoo  to  oootey.  In  rt  BeMu^s  Cktriiy,  wtd  of  the  adll 
Geo.  4,tmd\  Witt.  4,  c.  BO.  Br  parte  fh^  Society  for  Promoting 
Ckrietian  Ejutwledge,  13  Jar.  3T7. 

See  NigfatiDgale's  Charity  (3  Hare.  336 ;  S.  C.  8  Jur.  1005) 
where  Vigram,  V.  Ck»  seat  a  reference  to  the  Master,  which, 
howerer,  was  npoii  very  ohviooa  points,  and*  coaseqaeotlv,  iaex* 
pensire. 

COSTS. 

I.  Admuueiraium  muU — Aseigtieee  of  ekaree  Joimng  m  ofwtMr-^ 
Several  oanwrf • — ^Where  one  of  a  dass  of  peraons  interested  in  a 
teatater's  residoaiy  pefaenal  estate  files  a  bill  for  its  adauoistration» 
the  general  costs  of  the  suit  are  to  be  satisfied  ont  of  the  fond  gene* 
rallj:  bat  where  some  of  the  parties  beneficially  interested  have 
'  inenmbered  or  absolately  assigned  their  portions  of  the  fund,  the 
ooata  of  the  assignors  only  will  be  idlowed,  the  same  to  be  paid  to 
tfieir  anignees  respecdrely,  and  the  rest  of  the  coats  bcarred  by  the 
•as^gnees  most  be  satisfied  oat  of  the  asrigned  shares  respectively. 
XMeodaots  to  a  snit  in  tbe  same  interest  ought  to  join  to  answering ; 
iHft  there  is  no  rule  of  the  court  which  compels  them  to  do  so,  and 
it  is  left  entirdy  to  die  honoor  of  coansel  and  the  solicitors  of  the 
ecNot  to  ezereise  a  discretion  as  to  whether  parties  defendants  shall 
jokk  in  their  answers,  or  pat  in  several  answers  to  a  bill.  Greedy  7  9 
Idwender,  18  Law  Joam.»  N.  S.,  Chanc.  62. 

Per  M.  R. :  "  If  this  had  been  a  mere  suit  in  which  all  the 
parties  interested  liad  appeared,  they  wonld  all  have  been  entitled 
to  their  costs ;  but  the  case  becomes  a  different  one,  when  there 
lias  been  a  dealing  with  the  funds,  and  some  of  the  parties  have* 
whilst  others  have  not  incambered  their  shares.  Additional  costs 
baving  been  incnrred  by  the  former,  it  wonld  be  onjust  to  place 
the  former  on  the  same  footing  with  the  latter.  If  I  have  rightly 
imderstood  Jenkins  v.  Bryant  (not  reported),  decided  by  the  V. 
C.,  it  la^  down  a  very  teasonable  rule,  and  is  a  sufficient  authority 
to  act  upon  for  givmg  coats  to  the  assignor  only,  and  none  to  the 
assignee,  and  I  must  adopt  it  in  those  cases  where  there  has  been 
an  assignment  ezeonted,  and  give  the  costs  of  the  assignor.  It 
appears  that  the  parties  in  the  same  interest  put  in  their  answers, 
aome  jointly  and  others  separately  ;  and  it  is  Uie  duty  of  parties  in 
the  same  interest,  where  they  can,  to  join  in  their  answers,  but  there 
k  no  rule  of  practice  that  eompels  parties  to  do  so.  A  discretion 
ia  to  be  exercised  in  such  cases.  *  *  Cases  occasionally  occur 
wbere  it  is  imposnble  to  determine  whether  it  is  proper  or  not  for 
parties  to  join  ;  and  in  the  course  of  my  experience,  I  never  met 
inth  an  instance  in  which  f  could  undertake  to  decide  that  the 
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parties  ought  to  be  pmalied  for  not  jotning.  la  tbe  ones  of 
asBigDineQt  the  ooats  to  be  given  to  the  assignor  will  be  socb  ooiti 
as  be  is  entitled  to  as  one  of  tbe  parties  beneficially  interested 
under  tbe  bequest,  and  those  costs  most  be  paid  over  to  his 
assignee.  As  to  the  incumbrancer,  tbe  case  is  different ;  and  the 
incumbrancer  in  each  case  will  have  such  part  of  his  costs  sa  tbe 
costs  of  tbe  assignor  do  not  cover,  out  of  tbe  psrticolar  sbare  of 
the  fund  tbe  subject  of  the  incumbrances."  See  as  to  trustees 
severing  in  defence,  Webb  v,  Webb,  infrli. 

2.  Trustees — Severing  in  defence, — Two  trustees  severed  in  their 
'defence ;  one  was  charged  with  misconduct,  but  not  the  other.    Hie 

court  allowed  only  one  set  of  costs,  and  gave  the  whole  of  them  to 
the  innocent  trustee.  Webb  v.  Webb,  16  Sim.  55  ;  S.  C.  17  Law 
Joum.,  N.  S.,  Chanc.  13. 

See  as  to  defendants  in  general  severing  in  defence,  Greedy  r. 
Lavender,  supri, 

3.  Executors  and  administrators  accounts  faisiJUd — JVosd.— Id 
Flanagan  v.  Nolan  (1  Moll.  84),  L.  C.  Hart  observed:  "If  the 
account  of  tbe  executor  is  falsified,  if  anything  like  fraud  appean, 
then  the  Court  gives  costs  against  him."     Again,  in  Travers  ▼. 
Townsend  (1  Moll.  496),  the  same  judge  says  :  "  I  have  often  beard 
it  laid  down  as  a  principle  by  some  of  tbe  greatest  judges,  that  an 
executor,  though  in  tbe  result  made  answerable  for  default,  by  reason 
of  loss  incurred  tbrough  neglect,  or  chargeable  with  interest  for  re- 
taining money  in  his  hands,  yet,  if  there  was  nothing  beyond  socb 
negligence  or  retention  of  money  against  him,  he  is  still  entitled  to 
the  costs  of  the  suit.     ♦     *     In  Raphael  v.  Boehm  (13  Ves.WO), 
the  executor  was  cbarged  with  compound  interest,  but  be  got  h^ 
costs.     The  Court  does  not  visit  the  improper  holding  of  money,  if 
there  is  nothing  more,  further  than  by  charging  the  executor  with  in- 
terest ;  but  if  bis  account  is  falsified,  if  anything  like  fraod  appears, 
then  the  Court  gives  costs  against  him."     These  rules  were  acted 
•on  in  Heighington  v.  Grant  (I  Pbni.  600  ;  S.  C.  10  Jur.  20).  and 
still  more  lately  in  Ireland,  in  tbe  case  of  an  administrator.    In  this 
last  case,  an    administrator,  having   by   his   answer   put  forward 
accounts  which  were  completely  falsified,  was  charged  with  tbe  costs 
of  the  suit.     Orr  v.  Milliken,  1  Irish  Jurist,  217. 

Per  L.  C. :  "  Before  tbe  bill  was  filed,  tbe  administrator  bad 
been  applied  to  for  an  account ;  that  which  he  gave  corresponded 
with  that  in  bis  answer,  admitting  the  moneys  which  he  bad  re- 
ceived, but  making  charges  which  swallow  up  the  whole  fnnd. 
One  allegation  is,  that  he  bore  tbe  whole  expense  of  maintaiaio^ 
the  plaintiffs,  aud  that  ia  effect  they  are  not  entitled  to  receive 
any  moneys  but  that  they  would  have  been  by  this  time  iB  u* 


debt,  not  he  in  theira.  The  euiwer  eUeget  diat  he  cerried  on  the 
business  of  the  poblic-honse,  and  advanced  money  for  that  par# 
pose  and  for  their  sapport.  Now,  that  answer  and  thai  aoeoont 
have  been  falsified  in  every  particidar.  One  witness  swears  that 
all  those  expenses  were  borne  out  of  the  profits  of  the  estabUsh* 
ment.  What  is  the  meaning  of  **profit9?*'  It  e>early  means 
t}ie  net  proceeds,  after  paying  the  outgoings.  In  the  common 
import  of  words,  profits  must  mean  that  the  establishment  paid  its 
own  expenses  and  produced  a  fund  out  of  which  he  maintained  the 
cbOdren.  I  never  have  seen  the  account  of  an  administrator  more 
falsified ;  his  only  equity  is.  that  he  kept  no  books ;  but  it  was  his 
duty  to  keep  them ;  he  ought  to  be  able  to  produce  regular  accounts* 
It  is  manifest,  that  before  the  bill  was  filed  he  made  a  similar  claim. 
1  should  hold  out  a  terrible  example  to  executors,  if  I  decided 
that  the  miserable  fuud  of  these  infants  should  be  swallowed  up 
by  the  costs  of  falsifying  this  account.  This  Court  is  alow  to 
charge  executors,  but  it  is  not  to  allow  them  to  put  forth  what 
accounts  they  please.  I  do  not  think  I  ever  saw  a  case  call  more 
for  its  interference.  The  defendant  must  pay  the  entire  coats  of 
this  soit." 

DEMURRER. 

Defendant  in  contempt  cannot  file  demurrer — 77  aiver  of  irregularity, 
— It  is  irregular  for  a  defendant  in  contempt  for  want  of  an  answer 
to  file  a  demurrer  and  answer  ;  and  a  plaintiff,  by  taking  an  office 
copy  thereof,  does  not  wmve  his  right  to  have  it  taken  off  the  file 
for  irregularity.     Attorney  General  v.  Shield,  1 S  Jur.  330. 

The  Master  of  the  Rolls  said  that  he  was  of  opinion  that  the 
plaintiff  had  not  waived  the  irregularity  by  taking  an  ofiice  copy 
of  the  demurrer  and  answer ;  and  he  ordered  it  to  be  taken  off 
the  file  with  costs  (See  Anun.  15  Ves.  174  ;  Taylor  v.  Milner, 
10  Ves.  445;  Woodward  v.  Twynaine,  9  Sim.. 301).  As  to 
defendant  in  contempt  not  filing  demurrer  or  answer,  see  Cnrzon 
▼.  De  la  Zoneh,  1  Swanst*  193;  Vigers  v.  Audley,  2  Myl,  and 
Cr.  49. 

DISMISSAL. 
1 .  Bankrupt-^Defendant  may  dismiss — Costs* — A  defendant,  who 
iias  become  bankrupt,  and  is  in  a  position  to  move  to  dismiss  for 
wrant  of  prosecution,  is  entitled  to  the  order  to  dismiss  with  costs. 
And,  sembUj  this  right  does  not  depend  upon  circumstances,  but  is 
the  general  rule.     Blackmore  v.  Smith,  13  Jur.  218. 

Par  Ijord  Chancellor :  "  All  the  cases  seem  to  go  upon  the 
case  of  Monteith  t.  Taylor  (9  Ves.  615).  The  point  must  have 
been  decided  in  that  case,  for  there  was  nothing  in  contest  hat 
the  question  ol  costs.    I  should  like  to  ascertain  what  was  do^e  in 


^•16  A^tmmtmbn^  «r  •€&»>• 


-  lUbl  ett»»  md  AaS  ^ew^  aetrdi  to  be  miute  in  the  tcgmtiw's 
bfiVik.'*  On  n  BiibieqiienC  dBcj  fait  lurdtliip  stated*  Inst  he  lifid 
CAttMd  uMjfttry  to  be  imA^  into*tbe  conectoen^of  tiie  report  of 
M buieith  ▼•  TvykiT,  and  he  foimd  thet  the  nsnilt  as  staled  «l  ^ 

'■    eM  of  that  report,  under  thedateJalylMi,  was  perfeeliyecarrect; 

*  tte  eibct  o§  which  was,  tSbat  Ijk6,  Ekbn  ^tedded  that  either  the 
phlintiff  shoold  speed  the  eaose  or  pay  the  costs ;  ao  that  if  tiie 
phdntiff  chose  not  to  go  on,  he  was  boond  to  paythe  eosta.  That 
he  was  of  opinion  that  the  order  in  the  present  case  wae  moon- 
iistent  inth  that  deaskm,  and  that  &e  hOi  shoidd  have  heen  dis- 
ffiitocd  with  coats. 

7.  Motion  to  tRsmiu  pending  an  order  to  amend  made  at  the  hear* 
'  tn^.— Where  a  cause  has  stood  oyer  at  the  hearing,  with  hl>erty  to 
the  plaintiff  to  amend,  the  proper  course  is  to  move  upon  notioey 
that  the  plaintiff  amend  within  a  time  stated,  or  the  bill  be  dismissed. 
iDuring  the  pendency  of  sin  order  to  amend,  the  common  order  to  dia* 
miss  ibr  want  of  prosecution  would  be  irregular.  Emersony,  £aier- 
son,  18  Law  Jonm.,  Cbanc.  N.  S.  50;  B.  C.  12  Jmr.  973 ;  6  Hare, 

•442.  •  *  ' 

I  ... 

Wigram,  V.  C,  obserred  that  an  .order  to  dismiss  umply  woidd 
.  be  irregular  pending  an  order  giving  leave  to  amend. 
S.  Vpon  payment  of  debt  and  costs — Allowance  or  ^allovmneejf 

,.itq$ts—r-J[H9ciaimer'-^Ditm$98aL''^\JpQU.  a  motion  by  |k  defcn^Uuit  ^  a 
^.fi)freditoia'  suit  to  dismiss  upon  payntent  of  |;he  plaintiff'a  debt  «sd 
costs,  the  costs  being  in  di^wte,  the  court  made^the  order  to  drninyH 
vnth  jspecial  directions  to  the  taxing  master  as  to  the  allowance  or 
disallowance  of  certain  classes  of  costs.  Kenny  v.  Beaoan,.  IS  Law 
Joum.t  N.  S.,  Chanc.  64. 

Per  Wigram,  V.  C. :  ''  The  general  nde  is,  that  a  defiendant, 
coming  to  stay  a  sait  before  the  hesring,  most  give  the  fduatiff'  all 
hcclaims  ;  but  that  role  appliea  to  the  plaintiff's  claim  in  the  aoit. 
The  poant  here  in  dispute  is  coHataraL  If  the  ooort  shooid  refuse 
to  entertain  the  question  now,  namely,  what  oosta  were  properiy 
incurred,  the  same  question^  altaf  mnch  expense,  most  eventoally 
■  come  before  the  court  with  no  better  materials  for  decinan*  •  Al- 
though, therefore,  I  doubted  at  the  hearing  of  the  motion  whethar 
I  ought  i^ow  to  decide  it,  I  tlunk  it  a  case  in  whidi  it  wosAd  be 
proper  to  do  so.  Then»  as  to  the  menta»  the  plaintiff  ought,  on 
the  coming  in  of  6. 's  disdaiiner,  to  have  himself  dismissed  tfie  hiB, 
instead  of  which  he  occasioned  the  increase  of  costa  by  c^poaiag 
Gardner's  motion  to  dismiss.  The  proper  order  will  be  ^lat  the 
bffl  be  ^smiraed  onrpayment  of  the  pbdntUBni  debt  and  uitrtest, 
and  die  costs  of  the  suit,  inchiding  die  costs  of  the  motion  to*  dis* 
vnss^  the  bfll'  foft  *  v?ant  xd  prosecutioD,  with  a  specistl  dDOctton  to 
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dM  Mailer  that  IB  tuny  At  Mita  1m  n  mI  to  allow  any  ooats 
ca— ed  ly  riit  ptritrtif  M|ipuaing  Qk'%  tuMam  lo  dbaaiai.  Hm  offer 
or  the  aefendairt  Bl  on  the  KHfc  of  Oetober,  irfler  attaahBMit 
ismied,  to  pay  eooli»  Ofoo  if  he  Imd  offered  to  pay  al  llu*  hb 
ODght  to  pay  (of  ifUeh  I  aan  ly  bo  aaeaBe  aatiafied).  oodd  aot 
de^rm  tl^pli^tiff  of  tbe  aabeeqoent  oeate»  iBclading  the  ooala  of 
ine  prBMBt  appncBDOB* 

4.  OW^nMliMe.— 'A  eanae  wae  pBt  at  t8eBe»  aceor^g  to  the  old 
piWLUct,  more  tnaB  two  tBortKa  heluie  the  Ordcra  of  May*  1845* 
came  into  openilioD>  hot  bo  feilhei  proeeedfaig  waa  taken  in  Ae 
CttDse.  it  wai  hod  that  tut  defeodant  oonld  Bel  novo  to  AaoMB 
the  bin  for  want  of  proaecntion,  vBder  the  114th  order,  rale  4,  hot 
SBoet  aet  down  Ae  eaoae  fbr  hearing  aooordmg  to  the  old  pmctioe. 
CrigSih  ▼.  Or^h.  16  Sim.  35 ;  8.  C.  12  Jar.  1081. 

The  Yieo-ChanceBor  of  England  laid,  that  as  the  two  months 
had  expired  between  the  time  when  the  snbposna  to  lejoiD  was 
aenred  and  the  time  when  the  Orders  of  May,  1843,  esme  into 
opention*  the  case  waa  not  within  those  orders,  bat  the  defendant 
ought  to  hare  set  down  the  cause  for  hearing  aooording  to  the 
old  practice. 

EVIDENCE. 
8wpfr€9iion  rf  depoftHoM^^hUerngMivrks  UaSng. — The  eonrt 
nA  not  mahe  an  order  to  suppress  depositions,  on  the  ground  that 

*  jMiSBe  of  the  interrogatories  whSch*  ^leited  tiie  depositions  were  lead* 
ing,  nnless  St  be  shown  what  part  of  the  depositions  is  an  answer  to 
the  hMKfing  interrogatory,  and  then  only  so  mach  as  is  an  answer  to 
iSie  leading  interrogatorj,  wffl  be  sappressed.   That  a  deposition  ii  not 

*  evidence,  is  an  objection  for  the  bearmg,  and  not  to  be  taken  by  mo- 
tion to  loppfess  interrogatories*    JCarXwooflf  t.  Uoyd,  1  Irish  Jar.  225. 

Fir  Master  of  the  Rdb :  '*  This  is  an  appfication  which  is 
■eliom  made,  and  I  do  not  recoHect  sndi  an  one  since  1  sat  in 
uMS  eonrt.  Acconung  to  tad  Eoglnii  cases*  this  moticm  is  not 
Ttgniiilj  hrottght  forward.  Tlie  coorse  in  England  is  to  refer  it 
to  the  Master  to  report  whieh  or  what  part  of  the  interrogatoriea 
is  leatfing,  and  the  depositions  m  answer  to  the  leadmg  interroga- 
tories, or  the  part  of  tiie  deposition  whicfti  is  in  answer  to  the  lead- 
.  ing  imerro^rfory  is  ordered  to  bo  suppressed*  Here  the  applica- 
tion is  ortoed  to  suppress  the  whole  of  setend  depositions;  and 
counsel  does  not  mgoe  that  more  than  one  interrogatory  is  leadmg. 
I  ahaD  not  entertain  snch  an  application,  that  because  a  few  lines 
in  an  interrogatory  sre  lea^g,  the  whole  of  sereral  depositions 
is  to  be  sappressed*  '  The  objeetioB  in  tUs  case  is  evidently 
mistidcen,  it  reaSy  being  that  some  of  the  depositions  are  not 
evidence;  and  this  n  an  objection  which  should  be  nwds  Bt  the 


INJUNCTION. 
.1.  Extending  inJmeUon  to  stay  trial-^PhtL  of  fraud. —  Oa^the 
0dth  Febraarj«  1848,  an  action  o^  a  contract  was  oommeaced,  bj 
irrit  of  BumiDODS.  On  the  9th  of  JanimT*  ^^^>  dedaratioii  is 
delivered  : — 7th  February,  the  pleaa  are  deliTered  bat  no  pleaa  of 
fraad ;  24th  February,  bUl  filed  by  the  defendant  at  law  to  set  aside 
the  contract  sued  upon,  on  the  ground  of  fraiidr  prajdog  injnnctioD. 
On  the  8th  March,  after  notice  of  trial  Cor  the  21st  was  aerred, 
defendant  at  law  obtuned  leave  to  add  a  plea  of  fraud  in  the  actton. 
Motion  to  extend  the  comnkon  injunction  to  stay  trial  refused.  Ob- 
servations on  adding  the  plea  of  fraud  to  make  die  issue  at  law  and 
in  equity  the  same.     M*Lure  v.  Ripley ^  13  Jnr.  353. 

Per  L.  C,  "  There  is  nothing  whatever  to  explain  to  me,  the 

period  of  the  assizes  being,  of  course,  known  to  all  the  parties,  why 

the  case  was  not  brought  forward  sooner ;  but  that  fact  of  the 

plea  on  the  8th  March  leads  me  to  suspect  that  it  was  put  in  mm« 

ply  to  enable  the  parties  to  make  this  .application.     The  result, 

therefore,  is,  th^t  it  is  brought  almost  immediately  within,  the 

dates  of  Thorpe  v.  Hughes  (3  Myl.  and  Cr.  742),  excepting  that 

there  is  more  delay  here  than  there  was  in  that  case.     If  it  a^ood 

merely  on  the  date  of  the  24th  February,  the  case  of  Thorpe  v. 

Hughes,  would  be  quite  conclusive  upon  it ;  bnt,  aa  I  take  the 

date  of  the  8th  March,  which  I  think  is  a  fair  way  of  looking  at 

the  dates — it  is  a  case  much  stronger  against  extending  the  injonc- 

tion  to  stay  trial  than  Thorpe  v.  Hughes.     The  party  has  not 

brought  his  case  within  any  of  the  authoritiea  which  lay  down  the 

rule  for  this  purpose.     Then,  what  is  the  balance  of  inconvenienoe 

between  the  two  cases  ?     If  the  party  is  actually  minded  to  try 

this  question  at  law  in  the  shape  of  a  plea  of  fraud,  it  may  happen 

that  the  trial  may  not  be  such  as  to  lead  to  a  satisfactory  ixmclii- 

sion  on  that  issue,  but  it  will  enable  the  plaintiff  at  law  toge^  the 

benefit  of  a  judgment,  and  secure  that  debt  which  he  s^ks  to 

recover  ;  not  to  obtain  the  payment  of  a  debt,  for  the  injunetiotL 

protects  him  against  that,  but  it  will  enable  the  court  to  deal  with 

the  subject  matter  in  contest  to  which  the  parties  are  entitled. 

That  being  the  case,  if  I  extend  the  rule  of  the  court  which  has 

hitherto  been  acted  on,  and  prevent  a  trial  taking  place,  am  I  aare 

that,  in  September  next,  there  will  be  the  same  opportunity  to 

secure  the  matter  in  dispute  for  the  benefit  of  the  party  nkiai^df 

entitled.     It  may  or  may  not  be  so ;  but  there  is  no  ground  that 

I  can  act  on,  in  assuming  that  that  will  be  so.     J  $nd,  therefbrt, 

the  party  making  the  application  does  not  bring  himself  witfein 

the  rule  established  by  authority.     I  see  much  greater  danger  bi 

snspendiDg  the  trial  at  law  than  there  can  possibly  be  in  pernEiitting 

it  to  go  on,^and,  therefore,  the  order  of  the  Vice^Chani^or  ^uisl 
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"be  diflcWged,  and  libertjr  giTen  to  the  parties  to  proceed  with 
trial." 

2.  Amendment  pmiting  an  end  to  injunction. — An  information  was 
amended  by  adding  a  plaintiff;  it  was  held  that  an  injonctiou 
previoosly  obtabed  was  thereby  lost  Attorney ^  General  r.  Marei, 
13  Jar.  317. 

Per  V.  C.  of  England :  '*  I  remember  that  Lord  Eldoa 
expressed  an  opinion,  that  if  an  injonction  was  granted  and  the 
bill  dismissed,  it  would  be  necessary  to  make  a  separate  order  to 
dissolve  the  injonction.  I  apprehend  he  was  speaking  orthose 
which  are  absolute  in  form,  and  not  of  those  which  are  made  abso- 
late,  and  which  are  dissolved  upon  a  contingency.  I  use  that 
language  with  reference  to  this  iojonction.  This  is  granted 
*  until  the  said  defendant  shall  folly  answer  the  said  information 
and  bill,  or  our  said  court  make  further  order  to  the  contrary/ 
Bat  the  plaintSfis  who  took  the  injunction  have  made  it  impossible 
%  for  the  defendant  to  answer  the  information  and  bill,  because,  by 
the  addition  ol  a  party,  the  old  information  and  bill  does  not  exist 
— ^it  has  been  metamorphosed  into  a  new  thing ;  and,  therefore* 
the  mode  in  which  the  old  injunction  was  sustained  no  longer 
exists.  It  appears  to  me,  that,  inasmuch  as  this  information  has 
been  amended^-for  I  do  not  put  it  upon  the  ground  of  the  demur* 
Ter  having  been  allowed— it  has  become  impossible  for  the  defend- 
ant  to  avail  himself  of  the  contingency  mentioned  in  the  order  for 
the  injunction.  It  must  not  be  understood  that  I  am  thereby 
desirous  of  letting  the  sale  take  place,  for  I  will  give  the  plaintiff'B 
leave  to  give  short  notice  of  motion  for  an  injunction." 

LEGACY. 
Payment  to  solicitor — Authority, — A  general  written  authority  by 
ft  foreigner  and  his  wife  resident  abroad,  to  a  solicitor  in  this  country, 
to  take  all  necessary  measures  for  obtaining  payment  to  the  wife  of 
a  legacy,  which  had  been  paid  into  court  under  the  legacy  duty  act : 
lield,  upon  the  petition  of  the  husband  and  wife  to  authorise  payment 
to  the  solicitor.     Ex  parte  De  Beaumont,  13  Jur.  354. 

MOTION  [aii/^,  p.  12]. 
Party  unnecessarily  served-^Costs. — ^There  was  a  mistake  made  by 
the  reporter  in  the  case  of  Major  v.  Major,  stated  ante,  p.  12.  The 
decision  there  proceeded  entirely  on  the  peculiar  circumstances 
attending  the  application,  and  in  no  way  re/erred  to  the  general  rule, 
MM  settled  by  the  authorities,  and  the  effect  of  which  is  stated  in  an 
extract  from  Daniell's  Practice,  p.  1466.  The  general  rule  will, 
therefore,  be  as  stated  by  Mr.  Daniell.  Major  v.  Major,  13  Jur. 
202. 

PARTIES  TO  SUITS. 
\^' Public  company — Suit  by  some  skarekolden  on  behalf  of  them* 


.$tkm  md  thi  ofkr  fkar^Uer$^ — Tho/oglti  Mme  rdixatiiMi  1m  \ftm 
■Mide  in  the  atrict  rules  of  coarto  cf  equity  u  to  pcrtiesto  ine  in 
caees  of  corponttione*  and  the  members  baTe  been  in  some  instaaoet 
aUowed  to  sue  on  bebalf  of  themselvefl  and  tbe  others,  yet  the  excc|^ 
liona  do  not  extend  to  the  casea  in  which  the  whole  conpaiqr  or 
eorporation  is  interested,  and  has  expressed  its  assent,  nowhere  Ae 
net  complained  of  is  sanctioned  by  91  majority,  or  is  equally  injurious  to 
Ae  whole  body.  For  In  all  these  cases,  the  relief  soaght  by  the  plain- 
tifi  must  be  adyerse  to  the  other  shareholders,  who,  therefore,  ought 
to  be  made  defendants.  In  feet,  the  relaxation  of  the  strict  mle  as  to 
jnrdes  must  be  confined  to  those  cases  where  there  is  an  eril  com* 
plained  of  common  to  the  pluntiff  and  others,  t,  f .,  where  the  interest 
of  the  plaintiff  and  those  for  whom  he  sues  is  identical  (see  Fosa  ▼• 
Harbottle,  2  Hare,461 ;  Mosley  ▼.  Alston,  1  Hull.  790 ;  S.  C.  11  Jvr. 
SlS,  317 ;  Exeter  and  Crediton  Railway  Company  v.  Bollen,  1 1  Jnr. 
627 »  533;  Lord  t.  Copper  Miners  Company,  12  Jur.  1059;  Wal* 
worth  V.  Holt,  4  Myl,  and  Cr.  619  ;  S.  C.  5  Jar.  237  ;  PracU  Eq. 
67^—70).  This  statement  will  enable  our  readers  to  better  under- 
stand the  principle  on  which  the  following  dedaion  rests : — A  reso* 
'lution  was  passed  by  a  company  that  new  shares  should  be  created, 
and  the  capital  so  raised  to  be  applied  in  payment  of  the  then  mort« 
jgage  debt  of  the  company.  The  company  afterwards  leased  thdr 
line  to  another  company,  with  the  approbation  of  the  shareholders, 
liabilities  incnrred  by  this  arrangement  pressing  on  the  company,  the 
directors  proposed  to  apply  the  calls  of  Uie  new  shares  in  dischmrging 
them.  Two  holders  of  the  new  shares  filed  a  bill,  on  behalf  of  them* 
aJdves  and  the  other  new  shareholders,  except  seven,  who  with  the  com- 
pany were  made  defendants,  to  enforce  the  application  of  the  calls  of 
the  new  shares  to  the  purpose  originally  intended.  The  company 
demurred  for  want  of  equity,  and  the  same  was  allowed.  TeUt  ir. 
the  Norfolk  Railway  Company,  13  Jar.  249. 

Per  Knight  Bruce,  V.  C. :  "  Upon  the  question  of  equity  I  am 

not  sure,  that,  independent  of  recent  authorities,  which  have  been 

cited  at  the  bar,  I  should  not  have  held  the  demurrer  sustainable; 

but  those  decisions,  and  the  judicial  opinions  expressed  in  respect 

of  theifi,  are,  as  it  appears  to  me,  inconsistent  with  sustaining  the 

bin.     Whatever  course  I  should  have  taken  in  a  different  state  of 

the  authorities,  it  is  needless  to  say ;  but  I  repeat  that,  indepeode&t 

of  those  authorities,  I  am  not  sure  I  should  not  have  held  dbe 

demurrer  sustainable ;  and  I  allow  the  demurrer." 

2.  Joint  and  several  obligors  and  sureties  in  bonds — THstees — BreoA 

^  trust — Dismissing  at  hearing  as  against  one  defendant — 32iiif  ardkt 

of  August,  1841 — Decree— Assignees  of  bankrupt. — By  the  Z2sd 

Older  of  August,  1841,  it  is  provided  "  that  in  all  cases  in  whidi 
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tte  pMati*  iMm  Jbint  nd  MvonJ  deiMttd  igiiiBt  sernil  MMa« 
flrflB.  cMmt  M  ^riMipsk  or  ewMies,  H  slidl  not  be  mcesHO^ 
Sirforv  the  cn«l«  as  pvtks  to  s  ioit  ooneevmng  mich  dnDod,  aitfie 
penoiiB  liable  thereto ;  bat  €tm  pkiattf  nsf  proceed  egoul  one  xa 
more  of  tbe  persons  severally  fiaUe."  It  has  lately  been  decided 
thutwiiere  a  cmAb  far  Irmt*  harmg  the  option*  under  the  33ndOrdec 
dAmgtmU  iMl«  to  proceed  eithtf  ifininet  all,  or  some  only  of  4| 
naBi^er  of  ttastees,  jointly  and  aeveratty  liable  for  a  breaoh  of  UnsC, 
elects  to  proceed  against  all»  he  will  m^  aft  the  besrag »  be  alkMiiA 
tm  have  Ua  bil  dismissed  aa  against  one  defrndant,  and  take  a  deonse 
ni  againat  thecflliers.  Therefore.  iriiere«  in  a  amt  so  framed,  oneoC 
die  tmsteea  beeonse  faankn^t  after  the  eanse  was  at  issoe,  the  coivt 
Batted  to  ndke  a  desrae  against  the  others*  bnt  ordered  the  canse 
te  stand  over  that  the  assignees  of  the  bankmpt  mi^  be  asade  par« 
ties  by  sappkasental  bilL    FttntU  t.  Eiwkt,  18  Jnr.  333. 

Sir  Jamea  Wigmn,  Y.  C.»  after  stating  that  he  assumed  for  the 
«  yospoess  of  the  observations  he  was  about  to  make,  that  the  ease 
mns  one  in  which  the  plaintiff  was  not  bound  to  proceed  by  a^^ 
:  sdmhiiitratiun  sait»  said«  that  the  exeentors  appeared  to  have  oobm 
asitted  a  bfeach  of  tmst,  for  which  they  were  jointly  and  severaflgR 
linhle ;  and  that  the  32nd  Order  of  Angnst,  1841,  had.  in  soeh  Ji 
ntate  of  dfcamstances,  given  the  eetims  fue  trmai,  who  had  beeft 
iigorcd  by  the  bitadi  of  tmst,  an  option  to  proceed  either  SfsinsI 
aD  the  aeeotorsv  or  against  some  or  one  of  them.  In  the  preaeni 
case  the  plaintiff  had  exercised  that  option  by  filing  a  bill  against 
alL  If,  at  die  hearing,  the  plaintiff  had  desired  arbitrarily  to  hmie 
the  bill  dismiissrl  aa  against  some  or  one  of  the  defendante,  an4 
to  take  a  decree  against  the  others,  snch  an  application  would  hagm 
been  refaised.  The  coort,  in  snch  a  case,  wodd  have  said,  "  Yo« 
Iwve  filed  your  bill  against  all ;  bat,  if  yon  had  originally  elected 
to  £le  yoor  bili  against  some  or  one  only,  those  against  whom  the 
bin  was  filed  might  have  proved  a  case  to  show  why  th^  shonld 
not  be  so  dealt  with."  Many  cases  admitting  of  soch  a  deienoe 
might  be  suggested.  In  the  principal  case  the  suit  had  come 
before  the  court  fov  hearing ;  and,  for  anything  that  appeared 
upon  the  proceedings,  there  was  no  reason  why  a  decree  agabat  eH 
the  defendants  should  not  be  made.  It  was  said,  however,  bf 
^conned,  and  admitted  on  all  sides,  that  one  of  the  parties  had 
become  bankrupt.  That  being  the  case,  the  commim  coarse  wae» 
not  to  require  evidence  of  the  fiuA,  but  to  let  the  case  stand  Gfer« 
to  bring  the  assignees  before  the  court  by  siq>plemental  bill.  The 
jdaintiff,  however,  resisted  the  adoption  of  this  course,  and  insisted 
that,  aa  the  bill  might  have  been  filed  originally  against  some  oalf 
•of  the  defendants,  he  was  eettalttly  entitied  to  take  a  decree  againit 
tim  peracoa  named  w  defendsnls  oiker  than  tim  bankmpt.    tte 


9t  AmuDtatmut,  or.  e^n^n 

*  Vie^iChuiodlor  flien  obtenrcd,  tfitt  he  mm  Ml  cf  tbil  opioioii*. 
but  that  the  cease  miiit  be  dealt  with  in  the  ainal  way,  by  d&reet«i 
ing  it  to  stand  over,  for  the  purpose  of  making  the  asaigneea  oC 
'  the  bankrupt  parlies  by  supplemental  bill/' 

PAUPER. 
DiMHuto/  of  UU — Co$i9. — ^The  plaintiff  hanog  obtained  an  otde^ 
tb  dismiss  his  lull  as  against  a  pauper  defendant,  it  was  held  that  thr 
defendant  was  entitled  to  pauper  costs  only  and  not  to  full  oosti* 
Xff^erry  ▼.  Morris,  18  Law  Jonm.,  N.  S.,  Chanc*  72. 

The  Vice-chancellor  had  decided  the  contr^,  bat  upon  appesl 
the  Lord  ChanceUor  revered  his  order,  and  held,  that  the  delnid-» 
ant  was  entitled  to  pauper  costs  only,  and  not  to  full  coats. 

See  Rattray  v.  George,  16  Ves.  233  ;  Denn  t.  RuaaeU,  1  Didu 
427 ;  Stafford  y.  Higginbotham,  2  Keen,  147 ;  S.  C.  6  Lair 
Joum.,  N.  S.,  Chan.  314  ;  Roberts  v.  lAoyd,  2  BeuT.  976. 

PERPETUATING  TESTIMONY. 
Bill  for  not  allowed  where  matter  earn  he  iried^^Heir^ai  Imp  mi 
Amtee.— The  object  of  a  bill  to  preserve  and  perpetuate  testimony 
bdng  to  prevent  the  danger  of  the  loss  of  such  testimony  he/ore  the 
matter  to  which  it  relates  can  be  made  the  subject  of  judicial  inves- 
tigation, it  is  a  rule  of  courts  of  equity  not  to  allow  such  a  bill  where 
the  matter  in  controversy  can  be  made  the  subject  of  immediate 
judicial  investigation  by  the  party  seeking  to  perpetuate  teatimooy 
(2  Story's  Eq.  Jurisprud.  ss.  1505,  1508 ;  Dorset  t.  Girdler,  Fkee* 
Chanc.  531 ;  Princ.  Eq.  450).  Thus  in  Angell  t.  Angell  (1  Sim. 
and  Stu.  89),  the  Vice-CbanceUor  of  England  said :  The  jurisdiction 
which  courts  of  equity  exercise  to  perpetuate  testimony  is  open  to 
great  objection ;  first,  it  leads  to  a  trial  on  written  dqxmtioas,  whids 
is  much  less  favourable  to  the  cause  of  truth  than  the  vivd  tioce  cza* 
mination  of  witnesses,  but,  what  is  still  more  important,  inasmocb  as 
those  written  depositions  can  ncTcr  be  used  till  after  the  death  of  the 
witnesses — and  are  uot,  indeed,  published  till  after  the  death  of  the 
witnesses — ^it  follows,  whatever  perjury  may  have  been  committed 
in  those  depositions,  it  must  necessarily  g^  unpunished,  and  this  testi* 
inony  has,  therefore,  this  infirmity,  that  it  is  not  given  under  the 
eanetion  of  the  penalties  which  the  general  policy  of  the  law  imposes 
Upon  the  crime  of  perjury.  It  is  for  these  reasons  that  courts  of 
equity  do  not  entertain  bills  to  perpetuate  testimony  generally,  foi 
tiie  purpose  of  being  used  upon  a  future  occasion,  uxdess  where  it  is 
absolutely  necessary  to  prevent  a  failure  of  justice.  If  it  be  posnble 
that  the  matter  in  question  can  be  made  the  sufegect  of  immediate 
judicial  investigation,  no  such  suit  is  entertamed.  Hie  Honour 
said,  that  if  judgment  were  obtained  in  an  action  against  the  tenant, 
it  would  still  be  questionable  whether  it  would  be  binding  on  the 
^defendant,  and  alluded  to  the  case  of  Dew  t.  Clarke  (I  Sim«  and 


there  were  ooUtan^ng  tencs  which  prevented  actions  of  ejectment 
from  being  bronght ;  and  on  the  jadgment  to  that  case.  Sir  J.  Leach 
Ays  (p.  1 14),  "  It  appears  to  me  that  this  bill  makes  out  no  case  to 
perpetuate  testimony.  Although  it  were  true  that  the  validity  of  the 
will  conld  not,  by  reason  of  the  lease,  be  immediately  tried  by  the 
devisees  in  tmst,  yet  it  may  be  immediately  tried  by  an  action  for 
rent  against  the  tenant  Testimony  can  be  perpetuated  only  where 
by  no  means  the  plaintiff  can  presently  assert  his  title  to  the  property. 
I  most  therefore  reject  altogether  the  prayer  to  perpetuate  testimony^ 
and  consider  the  bill  as  if  it  were  not  inserted,  and  not,  therefore, 
multifarious  on  that  account."  This  subject  was  much  considered  in 
a  late  Irish  case,  the  circumstances  of  which  were  as  follows.  The 
bill  stated,  that  in  1838,  J.  W.  made  a  will,  that  in  1845  he  made 
another  will,  by  which  the  former  was  revoked,  that  in  1846  the 
second  will  was  destroyed  by  the  direction  of  said  J.  W.,  and  in 
1848  J.  W.  died  intestate,  and  plaintiff,  as  heir-at-law,  entered  into 
possession  of  all  his  real  estates,  and  prayed  that  the  evidence  of  the 
witnesses  to  the  will  of  1845,  and  of  the  person  who  destroyed  same* 
might  be  perpetuated.  Plea,  that  there  were  tenants  in  possession 
of  some  of  the  real  estate  who  had  not  paid  rent  to,  or  acknowledged 
plaintiff,  and  the  matters  in  dispute  could  be  immediately  tried  by 
action  at  law  against  same.  Held,  that  the  plea  should  be  allowed^ 
JLindsajf  v.  Lindsay,  1  Irish  Jur.  218  (over-ruled  on  appeal*  1 
Irish  Jur.  289). 

The  M.  R.,  after  quoting  from  Angell  v.  Angell  (svprd),  also 
referred  to  Phillips  on  Evidence,  8  edit.  514,  and  Hard.  472,  and 
expressed  some  doubts  as  to  whether  the  judgment  against  the 
tenant  would  be  evidence  against  the  defendant.     He  then  said, 
there  was  another  ground  in  support  of  the  plea  stated  by  counsel^ 
which  was  of  some  importance.     After  the  death  of  J.  Lindsay, 
the  defendant  entered  into  possession  of  the  house  and  demesne, 
and  remained  until  the  27th  of  October,  and  during  that  interval 
the  plaintiff  could  have  brought  an  ejectment  against  the  defendant* 
and  tried  the  question  in  this  manner ;  but  instead  of  doing  so,  the 
plaintiff  took  forcible  possession  of    the  premises.     His  honour 
aaid  he  considered  that  a  party  should  not  be  permitted  to  take 
advantage  of  his  own  wrong ;  and,  as  after  the  1st  of  May  eject- 
ments conld  be  brought  against  the  tenants,  and  the  question  tried 
at  the  next  assizes,  he  was  of  opinion  the  plea  should  he  allowed. 
Since  the  above  was  in  type,  tiie  decision  of  the  Irish  M.  R.  has 
been  over-ruled  by  the  Lord  Chancellor,  but  this  does  not  affect  the 
doctrine  before  laid  down,  the  L.  C.  holding  that  the  plea  was  bad : 
1.  Because  the  tenants  might  not  set' up  the  will  in  defence,  and  even 
if  they  did,  there  was  nothing  to  show  that  the  defendant  would  be 
bound  by  the  proceedings  in  that  action ;  2.  The  plea  was  bad,  for 
Eqvitt  FIuo.]  a 
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not  aegativing  the  existence  of  any  facts,  sadi  as  a  mortgagee  Wog 
in  poBsesBion,  &a,  which,  independently  of  the  esstence  «f  die  ir9, 
might  he  an  answez  to  the  action  against  the  tenants.  LtMismf  t. 
Ltndaay,  1  Irish  Jar.  289. 

Per  L.  C.  of  Ireland :  **  The  case  of  Dew  ▼•  Clarke  (in  1  Sniu 
&  Sta.  108)  which  was  so  much  rdied  upon  in  argament,  when 
examined,  will  he  found  not  to  be  an  authority  in  support  of  tiui 
plea,  and  must  be  considered  with  regard  to  the  special  drcm- 
stances  of  the  case.  It  is  plain  that  the  ptoceedioga  at  law  in 
that  case,  if  successful,  not  only  might  hut  would  hare  estaUidied 
the  right  of  the  party.  There  was  hut  one  tenant,  and  he  had 
paid  rent  to  one  of  the  devisees  in  trust.  There  was  privity  between 
the  tenant  and  defendants,  and  a  verdict  against  the  tenant  woidd 
be  admissible  evidence  against  the  defendants.  The  obsei  vatioas 
oi  the  Vice -Chancellor  must  be  considered  as  having  regard  to  the 
circumstances  of  the  case,  and  are  to  be  taken  secundm  sMbjeetam 
fnateriam.  The  case  was  totallv  different  from  that  now  hefoe 
me,  in  which  there  is  nothing  to  show  that  if  the  i^intiff  pro- 
ceeded against  every  one  of  these  tenants  he  could  ever  obtain  a 
verdict  which  would  establish  his  title  as  between  him  and  the 
defendaot.  As  I  have  said  before,  there  may  be  many  ctrraia- 
stances  which  will  prevent  the  real  question  in  this  case  firom 
heing  tried  in  an  action  against  the  tenant,  and  the  plea  dundd 
have  negatived  the  existence  of  these  facts.  Upo  that  part  of 
the  case  there  is  a  very  late  authority,  Rawlins  v.  Moss  (6  Hare, 
604}  ;  there  was  a  bill  of  revivor,  and  a  plea  was  pot  in  by  the 
representatives  of  a  deceased  defendant  that  the  party  whom  they 
represented  was  never  served  with  a  subpoena  to  appear  and 
answer*  and  did  not  appear  nor  answer  the  original  bill.  The  plea 
was  over- ruled  as  bad  in  substance,  for  it  did  not  exehide  the  /act 
that  the  deceased  person  might,  by  other  means,  hafe  been  bound 
hy  the  proceedings  in  the  original  cause.  The  Vice*ChaneeUor, 
in  giving  judgment  in  that  case,  said,  that  in  order  to  toBbdn  a 
plea,  the  defendant  should  have  shown  not  only  diat  the  deeeaMd 
defendant  had  not  entered  an  appearance,  hut  that  there  had  been 
neither  act  nor  acquiescence  on  her  part  nor  any  other  cirenmalaoce 
by  which  she  was  bound  in  the  former  suit ;  die  avementB  in  this 
respect  were  very  imperfect.  I  tiiink  tiie  i^ea  in  this  ease  is 
impecfect  in  not  negativing  the  existence  of  any  fiscta  winc^  would 
prevent  the  title  from  heing  tried  in  an  sction  against  the  teottit; 
it  does  not  reduce  the  case  to  a  emgle  point.  For  Ibeae  leascns 
I  consider  the  plea  is  had,  and  the  ^er  of  tbe  BoHa  most  to 
peverscd." 

PRO  CONFSSSO. 
ifsMRdbwB/.— -A  hill  wtuB  amended  under  the  SSA  (Mi  of  M^» 


tv  Mb  wkc  bnl  pro  conprno  •  DeM»  Ibit  tndx 
OTitNwra  ^19  RRCt  of  uic  ordoTa    Hnp^A/toMn  ▼•  Powdfp 
18  Law  Joonu,  N.  S.^  Chane.  71. 

Mr  Maiglit  Braee,  y .  G. :  "I  am  of  opmion  tfiat  wiiere  aa 
to  vaka  aa  ■■auAmut  is  abtamed  after  an  order  to  take  a 
pt9  fan^aaOy  Ilia  off#er  pto  ewfewso  \m  gone— -an  opinion^  how* 
w^stp  waiali  1  aDNVHtaBgiy  entertain* 

FBQDU€TION  OF  DOCUMENTS. 
1«  DmjmmnH  moi  wmtmtd  fopkmO^s  etue — Privileged  eonmnmiea^ 
Piw^tmomi  mmmmkatimm. —  The  defendant  to  a  bin  of 
in  aid  of  the  defenee  to  an  action  brought  by  him  agpiinat 
tta  fkMtiA  hf  hia  aaawer  admitted  tfie  poasetaion  at  docnmenta. 
of  whiriir  ha  aaid,  eontained  the  evidence  on  which  he  waa 
aad  maukdad  niMilf  torely*  at  the  trial  of  the  action*  and  dul 
na^  aa  ha  waa  adriaed  nai  vnnSf  bcliered,  contain  any  evidence  ht 
aapyopf  of  the  plaialiMrB  pleaa  in  the  action,  nor  were  in  any  manaen 
uwIhIbI  to>  the  plaintiff*a  eaae.  Others  of  the  adtaritted  documentar 
the  amnvcr  ilaleA  were  priTate  and  confidential  communicationa^ 
between  tbm  dafcadhnt  and  hia  tegal  adritera  in  the  ordinary  coane 
of  pwifciiiuual  hiiaine8a»  and  alH  of  them  related  to  tiie  mattera  in 
haiwaaa  the  defendant  and  the  phiintiff  in  the  action.  The 
adeitd  lb*  prodla^icai  of  the  first  of  the  above  mentioned 
of  dociiuunla^  btit  held  the  aeoond  privileged.  Peile  v«  Siod* 
Sttfit  1^  Jar.  995. 

Per  Vice-chancellor :  "  The  docmnenta  comprised  in  the  first 
part  of  the  schedule  may  eantain  evidence  for  the  defendant*  but 
thay  aoay  ah»  cmitein  avidenee  for  the  plainttiF.  The  defendant 
ataaaa  h^  beliaf  aa  to  theae  doeamenta,  that  they  do  not  contain 
cay  atidsata  ia  support  of  the  plaimifi's  ease  at  law ;  but  yon  can- 
Bot  taat  the  praof  af  what  ie  stated  to  be  bdieved,  without 
to  te  docnasenta  themaehrea,  there  is  no  other  modb  of 
that  btiiaf  to  tiha  proof.  The  documents,  therefore,  in  the 
iisat  part  ai  the  scbsdnk  most  be  produced ;  tiie  others  are,  I 


li«na>— The  daencn  af  tHe  V.  C.  of  England  ra  the  above  case 
of  Nie  a..  OtaiMmtr  baa  bee»  since  over-ruled  by  the  Lord  Chan- 
rsWui  (aee  IS  Jar.  373).  His  lords^  said :  **  I  have  no  doubt  what- 
etar  tte  apdar  lar  pmdwlioo,  so  for  as  it  reiatea  to  die  letters  from 
tka  pIsMtifir  ta  the  dtefandant,  cannot  be  supported."  And  st3 
fsrther,  tha  Lord  Chancellor  eapvessed  his  opinion  to  be,  that  the 
docomenta  in  question  were  sufficiently  protected  by  the  form  of 
daaiai  in  d»  aaawer ;  that  it  was  not  as  if  tiie  defendant  had  said 
that  be  was  advisad,  aad  theraiore  bdieved,  &e.,  hut  that  he  was 
adaiaad  and  bcfievea,  te.,  set  expressmg  hia  beKef  to  be  conseqnen- 
MlMpen  tha  tiMae,  hat  aa  a  poailive  conviction  of  his  own  mind. 
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that  if  he  did  not  helieve  that  which  ha  had  ao  aifmBiB,  he  wooM  be 
liable  to  the  penalties  of  taking  a  false  oath,  and  he  dis^arged  the 
order  of  the  Vice-  Chancellor*  r 

2.  Agtnt-^EntrUs  mixed  wUh  other  aiallfrs^— «In  the  case  of 
Freeman  v.  Fairlie  (3  Meriv.  4dj  Lord  Eldon  said :  <<  It  is,  and  tt 
must  be  understood  to  be  the  bounden  doty  of  an  executor  to  keep 
dear  and  distinct  accoants  of  the  property  which  he  himsdf  is  bound 
to  administer ;  and  I  hare  not  the  slightest  difficulty  in  saying,  that 
if  all  the»e  books  were  the  books  of  a  banlung-hoose  in  London,  and 
an  executor  thought  proper  to  pat  the  accounts  of  a  testator's 
into  his  banking  books,  he  shall  not  be  allowed  to  tell  me,  the 
fue  trust,  that  I  have  no  right  to  see  his  original  acconnta  of  my 
property.  To  an  executor  so  acting,  I  should  say  they  shall  aee  efeiy 
part  of  these  original  books  which  contain  any  part  of  thia  transao> 
tion."  In  a  late  case,  an  agent  employed  to  manage  estates  (the  anb* 
ject  matter  of  a  suit) ,  entered  his  accounts  in  books  which  she  rdated 
to  other  estates,  and  which  books  were  admitted  by  the  dcJendant^a 
answer  to  be  in  his  power : — Held,  that  the  plaintiff  was  not  entitled 
to  the  production  of  these  books.   Airey  ▼.  HaUt  12  Jar*  1043. 

Per  Knight  Bruce,  V.  C. :  *'  The  present  Is  a  very  difforent 
case  from  that  before  Lord  Eldon.  There  it  was  the  party 
himself  who  had  improperly  mixed  in  his  own  hooka  different 
accounts ;  but  here  the  act  is  one  of  a  person  not  a  party  to  the 
cause.  The  order  must,  therefore,  not  extend  to  these  books,  and 
the  motion  must  be  so  far  refused." 

PUBUCATION. 
ExaminaiioHB  taken  after  pabHcation. — ^A  caose  was  pat  at  taaoe 
according  to  the  old  practice  so  long  ago  as  Feb.,  1816,  bot  no 
farther  step  was  taken  in  it  antil  Nov.,  1841,  when  the  fdaintiff 
moved  to  withdraw  the  replication  and  file  a  new  one.  That 
motion  was  refused.  In  December  following  the  defendant  moved 
to  oismiss  for  want  of  prosecution.  The  order  then  made  waa,  that 
the  plaintiff  should  set  down  his  cause  on  a  given  day,  or  the  bill  be 
dismissed.  Before  that  day  arrived  the  plaintiff  ezanined  witDOSSCi. 
The  defendant  then  moved  that  the  depositions  might  be  aappreaaed 
on  the  ground  that  they  had  been  taken  after  publication  in  ^ 
cause  had  passed  according  to  the  new  ordera  of  May,  1845.  -The 
coart  refused  the  motion,  and  ordered  publication  to  pass  on  tbeid^f 
before  that  on  which  the  cause  was  to  be  set  down.  2%eaMV  v. 
Lewis,  16  Sim.  73;  see  also  15  Sim.  296;  17  Law  Joa».»  N.«&» 
Chanc.  135;  12  Jor.  67.  % 

The  V.  C.  of  England  said;  "  When  I  made  the 
.^    of  Dec.  I  meant  to  leave  bt^  fartiesi«tliberty  to  <do 

mg  to  the  stale  of  the  cause,  they  were  at  lUieity  to  do< 
t  fe{llKiil^#^  AQpietWng  haa.bemi  4one    in    tUa  tiam  rnAiA 


kUMmntal  t^4lR  ftarimg  of  pnbttcftteit,  T  eannot  my  that  pnbliea. 
tm  hm  pasted.  NotUn^,  Itowever,  has  taken  place  which  could 
amount  to  the  passing  of  pnhlication' ;  and,  tht  refore,  the  groand 
on  whieh  I  am  asked  to  suppress  the  depositions  does  not  exist. 
Consequently,  I  cannot  make  the  order ;  bat  J  will  direct  that  pnb- 
Cation  IB  the  cause  do  pass  on  the  14th  of  Feb.  next,  the  day 
before  the  caose  is  ordcared  to  be  set  down." 

SALE  (JND£R  DECREE. 
Jgirftftay     SoUdtar'-^Leave  to  hid, — ^Even  though  a  solidtor  who 
acted  in  a  cause  discharge  himself,  the  court  wiU  not  allow  him 
to  hid.     Keogk  t.  Keogk,  1  Ir.  Jor.  226. 

Per  Master  of  the  Rolls ;  "  The  fact  of  a  solicitor  discharging 
himself  from  the  office  cannot  justify  the  court  in  permitting  him 
to  bid»  unless  upon  the  consent  of  all  parties  to  the  cause  ;  for 
if,  in  genaral,  he  were  permitted  to  purchase,  he  would  then 
'  acquire  an  interest  in  depreciating  the  ralue  of  the  property  to  be 
sold  under  the  court ;  also,  during  the  progress  of  the  cause,  a 
flolieitor  has  an  opportunity  of  becoming  acquainted  with  any  flaw  in 
the  title.  My  present  impression  is,  that  without  a  consent,  I  ought 
not  to  make  this  order.  Lord  Eldon  considered  that  the  fact  of  a 
solicitor  discharging  himself  does  not  make  any  difference." 

SUfiPCENA. 
SmbwUiMUd  90rvice  an  eolicUar — Bill  of  revivor. — Service  of  sub- 
pcsna  to  appear  to  a  bill  of  revivor  ordered  to  be  subetitated  upon 
the  solicitor  of  a  defendant  (abroad)  who  had  acted  for  the  defend- 
ant in  all  the  proceedings  in  the  original  suit.  Norton  v.  Hepwortk, 
13  Jur.  244. 

The  Lord  Chancellor  said,  that  this  case  was  within  the  prin- 
ciple kid  down  by  Lord  Lyndhurst  in  Murray  v.  Vipart  (I  Phil. 
.    521  ;  S.  C.  9  Jur.  173  ;  14  Law  Jonrn.,  N.  S.,  Chanc.  517),  and 
that,  in  fact,  the  present  case  was  much  stronger  in  favour  of  sub* 
sUtoting  service  than  was  the  case  of  Murray  v.  Vipart,  because 
in  that  case  there  was  merely  a  letter  from  the  solicitor  of  the 
absent  defendant,  stating  that  she  had  instructed  him  to  do  what 
was  necessary  in  the  matter  on  her  behalf ;  but,  in  the  present 
case,  there  was  the  circumstance  of  the  solicitor  having  actually 
represented  the  absent  defendant  by  acting  for  him  through  the 
'    whole  progress  of  the  original  suit,  and  that  the  bill  of  revivor 
-   ffsiated  to  tlie  same  matter.     He  riiould  therefore  make  the  order 
<attbetaiating  servwe.     His  lordship  also  observed,  that  he  quite 
eoncorred  with  Lord  Lyndhurst  in  his  opinion  that  great  caution 
i^aboald  bef  used  in  I  granting  these  i^plicalions ;  for  that,  without 
^  "dofr  oaalim  in  entortaioHig  nmk  apj^cations,  it  was  manifest  the 
•^iB^atest Injasltoe might bevdena  toabsent  pattiee. 
d'     «6m^WftfMatk'  w^  Ciambirt,   9  Beav;  MS;   Hobhoits6  ▼ 


TBU&XBES. 
1.  Melirf  Ack9'Sr  LQ'  Vwt  c.  B&'^mtB    Qnrfm  or  mrMmtu 
Whn%  a  Caad,  hi  which  MHCMBre  hnafioMl  iatamte  rriiti,  ii 
taBsfeffedlintQeovtnnte  thft  TraHMft  AelM  Aofc^theoosto  iooHfcd 
by  the  trastees  in  proeeediBg  aidiB  Hieitiiiate  me  yyiblroni;  of  the 
corpus,  not  oat  of  tho  insoiiHw  aC  titt.iaBdL    A  5<«/ile9  Settlement, 

Per  Vioc-CAmiiadbr :'' ift  I  fawt^liie  whcde  f^ 

jariBdiction  over  it.     Tha  pnrtHMi  who  h^tm  piid  it  m  are 

tMCMton,  Old  I  do  not  m».  any  olhar  find  out  q£  «iiiah.I  caa 

ordea  aoatai.    If  it  had  baevD  Urn  mm.  oi  m  gemmmeot  ■mnitj, 

there  would  hwre  heea  nothiag  haft  the  wnmikf  lar  kok  to*  hut 

here  I  have  the  wery  cerpoa." 

%  I  WUL  4,  c.  60— XmmNm  hm0m     Bi>w«aaff  la 

f  <MyMfi  fMtf««— 7>a»;^m6^  jii yii»—%  the  l^raatoe  Aet^l  VKL 

^  a.  C0«  the  Lord  ChancaUov  ia  aaablai  to  ardar  a  tramta^  4fab»  of 

fiaperty  of  which  alunalic  ia  tzaataa*    Bf  a.  2ft»  ^epowara  of  the 

•Bi  are  to  extend  to  ail  '*  kaid  aad  itock."     Bgr  a^  S,.  the  «Did 

"land"  eateada  to  wmy  awHunfr  &fc» and: tO' prqpwty ol eaery dwaity* 

tion  transferable  otherwise  thait  in  haohs  kept  by  any  company  or 

iflaiety,,or  aay  share  thsaeof  or  ailnrial  Ihnsniii     Jb  a  aaaavtaasa  it 

«M.hdd  that  Bombay  notaa  whi^  ana  tMnafrrahk  by  iadoaseaMAl 

aaa  within  the  opaialso&  of  the  aham  act.    Me  JDpee  Smkim  ia>  Jaa 

WINDING-UP  ACT  [See  I  Mag.  N.  8..  pp.  63— 65,  1S7— Ut^ 
.  I.  Pier  caayaay  ao<  wiikm  mt — ▲  piar  wmpany,  inoaivoiited 
by  act  of  FarHamcDt.  with  poasor  to  kvy  tola  ioc  Iha  nan  al  the 
pier  (including  its  uae  as  a  pBaaaenftda)  to  ecBBt  liilb%  qpe^  whv6^ 
and  wardwuaea :  S^dd,  not  so  rltwdy  n  trading  mt  eamiBfiiirlal  aom* 
pany  as  to  be  within  the  JointfitodE  Conpaniea  WitsdiotH^p  Aflt. 
1848^.  which  ought  only  to  be'  applied  in  plain  oana.  Qaav^ 
whether  a  oaaeat  law  can  bediaaatedto  dctansina  il  a  aoaifaaf  ia 
within  the  act.  E^pahe  Bwffe,  Me  JUeem  Bm§  Fim  Qemfem^,,  U)e 
Gez  and  S.  688;  &.  C.  1  Mag.  N.  fi.  t62r. 

.2.  Previeiemdly  wgieiend  rmkm^ 
ijffeikiom.—Au  order  under  the  Wiinding  np  Aafc^  1848. 
the  eaae  of  a  proviaieDaUy  Eegssteiad  zaibiay  caaBfwa^r^  I£na  sfcti 
oi  theeompmy  can  be  foond,  the  aenut  aay  BBabn  thn 
wdsff  on  Ihe  petition  haainf^  hse&  adtawftiaed  acsonihipta  thw 
and  upon  a  conaent  an.  the  part  ed  wai  ■rwhar  ai  thnaaaspa^p. 
Me  BriffkiM,  Lmom,  mat  2baM^  WdlmMiemt  giiilfciin|  rwnptit 
De  Gez  and  S.  6M.  .^^ 

8k  MiBiaji'  Ceaipftap     €oei  Bmk 


Hw  Aputm  VmfM  of  mhemjf,^^A  wmmg  ootipany  on  (be  omU 
ImA  wpitmt  tenftd  btfoid  tiie  paamg  of  the  Jmot^Stoek  Oompi^ 
Windingbap  Aet»  »  not  widiin  its  operation.     A  dispute  ha^ag 

betwectt  a  miiuDg  oompesjr  and  one  of  tbe  aharefaolden  m^ 
apflolinff  hia  liability  to  pay  edla,  tlie  company  procared  one  of  thcfr 
mfitare  to  bring  an  actioa  agatnst  hinu  He  served  notice  of  the 
aatioa  an  tlia  company  as  required  by  the  act,  but  they  took  no  steps 
to  8t^  tka  aatum,  or  iadeaBnify  iJie  shareholder,  who  thereapon  pre^ 
ae&ted  a  petition  for  the  dissolution  snd  winding- ap  of  the  company; 
Vwm  imn  no  dnmnsHaaces  to  satisly  the  court  that  the  company 
ws  Bflt  in  a  solTant  ooadition :  Held,  that  although  the  case  came 
aMhiB  file  itaot  letter  of  tlM  act;  yet,  as  the  action  arose  out  of  the 
atwsaa  the  sfaaidiolder  and  tbe  company,  and  not  from  their 
to  pay,  he  was  not  entitled  under  the  circumstances  to  sa 
mia  tat  wjinriing^up  the  concera.  Whwe  the  tests  which  are  di- 
aaeHad  by  dm  act  to  be  applied  to  try  the  solvency  of  a  company 
ainietty  and  literally  af»p)y  to  a  parlacular  company,  but  the  presump* 
aiJHng  therefirom  is  rebutted  by  evidence,  so  that  there  is  no 

to  bdUeve  that  the  company  are  insdvent,  the  court  will  refuse 
ta  iamkn.  Imretke  Whmd  Laveii  Mining  Company,  exparie  WUd0^ 
llFliiW  J..  N.  8..  Chane.  189  ;  S.  C.  1  Mag.,  N.  S.,  168, 169. 

4*.  Gai^paay  ceaewf  trndimg^    PreUmmsuy  inquine^ — Suit  not  nf* 
^idM  b9  otder  to  mind  np.—By  11   &  12  Vict.  c.  45  (the  Jomt* 

Caeapaaies  Winding-up  Act,  1848),  s.  5  (7th  head)  any  con* 
may  petition  for  tbe  dissolution  and  winding-up,  or  winding* 
vponly  of  wA  compimy  as  is  specified  in  the  act,  "  If  any  company 
sUA  Immw  been  ^oaolvad,  or  shall  have  ceased  to  carry  on  business, 
or  shall  be  carrying  on  buaaess  only  for  the  purpose  of  winding-up 
ilraffinia»  md  the  same  shaH  not  be  completely  wound  up."  By  s» 
§8h  the  aet  is  Bol  to  affaet  the  riglits  of  creditors,  whether  against 
#M  CKMapany  or  against  any  eontributories  or  other  pereons,  nor  is  it 
ta  afiaet  aay  contrscta,  &0.,  "  aor  any  actions,  salts,  or  other  pro« 
aiadwgs  poMling  at  the  date  of  soch  petition."  In  a  late  case  it 
was  hUd  that  tiia  etroBssslaaoes  that  a  joint-stock  bankhig  company 
ImA  mmod  to  carry  oa  business  as  hr  back  as  1842,  and  had  now 
uo  oatstaading  debts,  and  that  there  had  been  a  decree  for  an  ac- 
OBPat  and  a  oratribatioD  between  die  shareholders,  are  no  reasons 
wkf  the  SKdor  absolate  lor  windmg-up  the  atfsirs  of  the  compeoy 
ladsr  tbis  act;  shoald  not  be  madoi  An  order  for  winding-up, 
andar  this  act,  does  not  prevent  the  prosecution  of  a  decree  for  an 
aaaavHti  in  a  aait ;  and  «fe»  a  defendant  to  the  suit,  who  is  sought 
ta^tchaiyd  tiwreby,  may  properly  be  a  petitioner  under  this  ao(^ 
ftalBBMnaryai^nrias  will  not  be  ordered,  where  it  is  perfectly  clesr, 
aadtadanltedlimfrtbeoempany  caaaotgoon.   BxpartelHutbeckand 

Wtik^  L8  /«r.  167 ;  8.  C.  1  Mag.  N.  S..  169. 


46'  ^ABMiMm«^09iCM««. 


5.  Company  d^ohed  frhi^  t6  0ctf*-^ffl0l  ^^iidix^F.^^A  cboipitif ; 
Jiad  been  dissolved  between  the  pacing  of  Xht  did  Windiag-up  Ao^ 
and  the  new  Wioding-ilp  Act  of  1848,  a  suit  had  been  institatfli 
under  which  an  order  was  made,  referring  it  to  the  Master  to  takil' 
the  accounts,  and  directing  payment  of  the  debts  of  the  companf. 
It  was  held  that  the  company  was  within  the  Winding  np  Act ;  and' 
the  court  made  an  order  for  winding-up,  but  directed  the  reference  to 
the  same  Master.     Re  Warwick  and  fVoreetterskire  Rmhoay  Co,;  13 
Jur.  651. 

6.  Insurance  Company — What  not  a  cammercM  eompemy. — ^A 
registered  company  for  the  insurance  of  agricohural  cattle  held  not 
BO  clearly  a  trading  or  commercial  company  as  to  be  within  the  ope« 
ration  of  the  Winding-op  Act.  1848.  Exparte  Spachnan  I  De  Oez 
and  S.  5P9 ;  S.  G.  1  Mag..  N.  S.  167. 

7.  Contributory — Executor  receiving  dividends  of  deceased  share* 
holder. — By  the  deed  of  settlement  of  a  banking  company,  execotora 
of  deceased  shareholders  had  the  option  of  becoming  aharehuldera 
on  giving  certain  notice  or  of  selling  the  shares ;  and.  until  theoptum 
was  exercised,  the  dividends  might  be  retained  by  the  company  as  a 
guarantee  fund  ;  in  default  of  any  person  executing  the  deed  in  re- 
spect of  such  shares,  after  six  months'  notice,  the  sbarea  were  liable 
to  forfeiture.  A  shareholder  in  the  company  bequeathed  hi«  shares 
to  his  executor,  in  trust  to  convert  them  into  money  ;  the  execotor 
sold  some  of  the  shares,  but  did  not  give  the  proper  notice  to  make 
himself  a  shareholder  as  to  the  rest,  and  was  neverthelesa  permitted 
to  receive  the  dividends  on  them  for  five  years,  signing  the  receipti 
as  executor  only :  Held,  that  he  was  not  a  contributory  witfaoat  qua* 
lification*     Armstrong's  case,  I  De  Gex  and  S.  566. 

8.  Contributory — Executrix  of  a  deceased  shareholder, --^k  tes- 
tator was  a  shareholder  in  a  joint-stock  banking  company,  which  was 
established  under  the  provisions  of  the  7  Geo.  4,  c.  46,  and  aeeording 
to  the  deed  of  settlement  of  which  personal  representatives  c^  de* 
ceased  shareholders  might  become  shareholders  on  giving  eertaiii 
notices  ;  the  executrix  never  gave  the  prescribed  notioes,  hot  repn^ 
dieted  dl  interest  in  the  concerns  of  the  eompany  ;  by  her  affidavit, 
in  the  course  of  the  proceeding  under  the  Wtndisg«p  Act,  1848; 
she  deposed  that  the  teatsitM-'s  ds^etawcre  'iiiider  itM,  and  lMid>  lA 
been  exhausted  in  payment  of  deto :  Held;''«htft  fadr  name  bad  bssh 
prbperly  placed  on  the  list  of  ootitfibtttoriee'atf<ex60imix.  -  TIkmmifs ' 
(»i»e.  I  De  Gex  aYkd  S.  579.        '  i'  «tiiO 

9.  Contribuiory-^Fa^er  of  infoHt'csslm^^m'trwst  cf  shmm^ 
A  ftither  purchased  ill  a  joint-Stock  baflh^fomwa'i&tot'aefta,  ia^bi^ 
nHtitef  of  Hheit'  nncleas^a  tttntcev'ttnd»Ae^fin4Mi  MWe^ms'aadfttiiiM^ 
o&  1!hfe  ifhfllre'Yeglitef^  bttdo  eottfpaiiy;?   By>«»iagfi#tfliea«  alMwaMet 

1Mb;  ^tti^  iixmi9lilss3MtA^ittSM^0^ 


pioflu  of  the  shftrM  till  the  minons  heceme  of  age,  and  it  wet  agreed 
that  then  the  imcle  should  aangii  the  thaiee  to  the  two  mmora,  and 
the  kther  agreed  to  indeamify  the  vnele  in  respect  of  the  shares ; 
tbei  iBcle  received  the  divideDds,  and  paid  them  to  the  father :  Held, 
thar  the  father's  name  ooght  not  to  be  inserted  on  the  list  of  con- 
trifaotories  under  the  lRnodmg«Dp  Act,  1 848.  A  man  may  be  liable 
to  :he  creditors  of  a  company  without  being  liable  to  have  his  name 
lattrted  on  the  Ust  of  contributories.  Femwiek's  eate,  1  De  Gez  and 
&  557  ;  8.  C.  18  Law  J..  N.  S..  Chanc  112. 

10.  OmirUmtmy^^Faiktr  of  infani  shareholder* — Shares  in  a 
husking  company  were  purebased  for  an  infant  without  disclosing  his 
hlsDcy,  the  Tender  sigpaing  a  certificate  required  by  the  company's 
rules  that  the  purchaser  was  of  age ;  on  the  discovery  of  the  infancy, 
'he  infant's  father  covenanted  with  the  public  officer  and  two  directors 
}f  the  company  that  the  infant  should  perform  the  agreements  con* 
wined  in  the  company's  deed  of  settlement,  and  to  indemnify  the 
eompany  :  Held  that  the  father's  name  was  properly  placed  on  the 
jst  of  contributories  under  the  Winding-up  Act,  1848.  Reaveley's 
m»e.  1  De  Gex  and  S.  550 ;  S.  C.  18  Law  J.,  N.  S.,  Chanc.  1 10  ; 
S.C.  1  Mag..  N.  S..  168,  169. 

1 1 .  OmirUmiory — Shtnres  bought  wUhoui  knowledge  of  party — New 
and  old  shares. — ^A.  bought  shares  in  a  company  in  the  names  of  B. 
and  C.  without  their  knowledge.  He  made  his  will,  appomting  B. 
one'ef  his  executors,  who  alone  proved.  D.,  a  member  of  the  com- 
pany, applied  to  B.  to  give  up  the  certificates,  and  undertook  to 
return  him  a  like  number  of  new  shares,  and  the  same  were  given 
up,  and  the  old  certificates  were  cancelled*  D.  sent  to  B.  a  smaller 
number  of  certificates  of  shares,  registered  in  the  names  of  B.  and 
C*  D.,  instead  of  aending  certificates  representing  old  shares,  sent 
those  representing  shares  which  D.  had  held,  and  which  had  been 
transferred.  On  a  reference  to  the  Master  to  wind-up  the  affdrs  of 
the  company,  he  had  excluded  the  name  of  B.  from  the  lists  of  con- 
tributories, and  the  court  held  the  exclusion  to  be  right.  Re  8L 
George's  Sieom  Packet  Co,,  18  Jur.  580. 

12.  Coatrihuiorg — Purchase  of  shares  by  compattg — Coniributorg 
tgNM  iosses  op  to  sale. — ^Ilie  directors  of  a  brewery  company  called 
aAlexanayrdiiiary  general  meeting  of  the  company,  who  passed  a  re- 
SQl«iitMi,«nahlsaf^  the  directors  to  buy  up  the  (hares  of  such  share- 
heMsiv  aft  desired  lo  withdraw  from  the  concern,  on  certain  terms. 
On  the  wincting-up  of  the  company,  the  Master  indnded  on  the  list 
oi«ooinh«toaie84i  ahaKritoUer  who'*  had  sold  his  shares  to  a  nominee 
of  rihft.  reaapnay,  as  #  contributory,  without  qualification ;  but,  onr 
a^ seiche  eoart  *hald  that  he  was  enly  bound  to  contribute  upon 
loMarteu  up^^o  Ihe^time of  the  sde  of  his  shares ;  and  that  the  , 
ih^ieheldem  kmi  m^,mlMiiM4lm  nwfM^tt  pmed  at  the  extraordi- 


iB>fai^ftaDio|iletMmoftlieaBrH^paiiM^    Ap.  Jfotya**  lie  Fdb^ 
NimikaMiSmUh  Wtdm  Bfrnmr^^Jekd  atmkCmjmif,  U  Jar.  fiMk 

iMyri«d  womsD  beeame,  by  sudi  Atmug^kua^  a  mgirtared  tlMureMte 
m  a  jouit««tack  banking  ooaipaBf •  haTinypatthaMd  tlw  wbawn  villi 
wrmrrj  ariaag  from  faer  aapaaite  qrtali$  dia  hnibMid 
BMeivadbtiM  dlvidlaadS'OA  dta  Bhaaaa*  bat  ahia)w  Mgnaitiia 
aahiB  wife's  agent;  thoogfaaat  a  rBgbtlwdahaaBiwidqr,  he  HUariJ 
00110  laaHoga,  and.  aoa»  beld  tha  pVQxy  af  «ii  ahaaat  ■harabuiitay, 
nhiolw  aaeording  to'tbe  daad  of  aatf lamiiat,  a  ibaiyboMaralimo  oooli 
4%aadlMi  took  part  in  tborpraafuflii^ ;  pftawoaaly  to  tha 
d  tbo.oonpaiif  bia  naaie  bod  baan  aabatkataA»  ividMnt  bia 
Ibk  that  of  bia.  wife  in.  tho  abara  lOfialar.  Hold,  tbat  be  waa  oot  a 
contribntory  under  tbe.Ml;,aBd.hia  oaoMtaMi,  npoo  vialkNi,  offdaial 
la  ba  Btnick  out  of  tba  Uit.  8miAh,  tbat  liabi^  to  craditQiia  af  4m 
aaaapany  ia  not  of  itaalf  ■nfliniwiit  to  mako  a  penoa  a. "  oantiibttloi^ 
viUiiii  tba  act    Anf^'a^ctm.  1  Da  Ges  aadS.  560. 

Tba  grooad  of  tba  Viea-Gbaaodbr'a  deoiaioii  waa,  tint  Iki 

hnaband'e  name  was  not  properiy  pbatd  oa  tbe  ttat  of  conUibaiuriH 

thaca  baing  no  evidaaaa  that  tba  aoaipatty  avar  oonaideaed  ttey 

had  any  rigbta  ia  raapaetol  tba  dMoaat  aaoept  aa  vagardad  Ik* 

wija«  and  tbat  aa>betweea  the  apmpaay  and  the  boAaod,^  be  waa 

liable^  whether  or  not  be  woa  liable  to  the  craditom  of  the 

pany.     On  appeal  to  tha  Gbanoallor,  he  divacted  the  oMttar  to 

aftand  oiaer  aotil  tbaraaoltof  theanditar'a  antioa  intbaEachfiipqi 

abaiild  be  known ;  and  it  aaana  thia  baa  auiae  bean  daaidaAi 

^acqaitting  tha  hnaband  of  all.  liability* 

L4.  CMrilw/ary— Oa.  wAoae  vfpiieaiim  Oi  pmrif  any  6a 

mnUrilHiimy — &kanholiir  in  a*  htmkmg  mmftmff  wko  hu 

A^,  a  abarebolder  in  a  joint-atoek  baakwgooa^iaay,  aatabljabfri 

tha  7  Geo.  4,  c«  46,  efbotnally  aaitgoed  tai»  ahaaaa^in  tba 

mare  than  tfane  yeaa  prk»:  to*  tha-  wiadio|^op  af  aaah 

nnder  1 1  &  12  Vict.  c.  45 ;  it  appaarod  that  thaie  waa  at 

olbac  femer  ahaieholder  in  tha  aama-  lilaalian.:  Hald»  tfaatr  A.  hod 

haaa  propari^  ioohdad  in  tba  liat  of  ooDtRbutonaah  and  thafc  it  wan 

no  objactioa  that  bia  name  had  bean  plaaed  on  tho  hat  i^oni 

ginan  by  &  contiauiBg  abaieboldar:  Hakl,  alao^  that  if  the 

of  the  daciaioo  given  out  by  the  Maeter  to  the  paaty 

difta  from  tha  statamant  on  the  file  of  the  paoaaadkiga»  the  iattaaia 

ta  be  aaanmed  to  be  tha  aatoal  deaiaian.   Ikmikmnia  ^§m^  I  B^Qm 

and  S.  671 :  6.  €.  on  a^ad^  1  M<N.  a»iG..  49» 

OnanpaaU  the  Load  Chaa^ler  aflbwadiia  Vk»»ClMMihiria 
jndgoiaiit,  rafeariag  to  aeal^  84  of  theeet.  aa  ahoin^tfialiihi 
riir  TT-  "^   TTfr  -^  -iV  rfri  wrr  liiiiti  ti  naliilair,  Ml  rf 


dmmmlf,9mk  Aak  Am  i^fm  ^  li^Kli^  mtt,  ^  1m 


AarmdoeB  mi  egempi  vmidcr  from  beung  a  cott/rtdn/ory.— WhoBft  a 

ia  ft  cnwpwy  IwA  taisMivali  ttepcofMr  alipiiwJihttJMr 

to  MMgB  kflv  8liwe,^faiii  tte  divMlom  aoMtted  to  aaMBft  lkH.iBr 

fi»B,  tke  nii^  inr  a  iMrioi  eitmWfay  two  mmtlM,  tadaaiB 

stopfMlinpnMBft;    lUd*.  tkaft  aapartfaekia  iIm  mmm 

aC  JBoh shnehaUBT JMLbosD  laniiwrfy  phtodoatbe  Iwt  of  aoiitrihBt»i> 

aiv  viUHHt  niMlMiiitTwn      Cfo*^*  omv  1  Da  G«  and  &  56k 

Ji§.  P<liliflafr     Hiaiwiiip  tec*  jmK  19^   dlyoaift  Ji^iaw    to 

q^  •MpMjr.— >An  aUottM  ai  tlMl|t 
nibnigir  aampcaiy  imL  paid  ^  da.  ptr.  alMM 
deposit.  The  scheme  was  aiwndaaed,  and  £3  IOi>  pa  alaaa  was 
to  tha  allallae  on  aooooaftiaf  hiadipaMt»and  Iw  theraapon 
a  awmataadaafc  irpiaawng  hb  anwiwaai  ia  A>  tPttknuit 
tf.  Iba  affnvaol  tito  aeaqmajr.  «id  Ma  PimiiBf  tofoaawe  S^  I0».  per 
■id  the  direetare  eeHifiad  ttat  iMK  nas  fi«lilkd  to  a  |»aMto 
of  the  fande,  after  po^aMirt  oi  all  driita^  &«^  botao  aceoante 
•faosfii  to  hMi.  A  farther  wne  af  IQb,  pes  ahace  waa  altoi«* 
eftred  to  hiai^  apaa  hia  eipiing  a  Taianir,  bat  he  leiaaad.  Ha 
An  paoeated  a  petHiao  praaiay  the  diaanliHina  o€  thaeoa^miiyv  and 
the  windin9»ap  af  ita  affiiiia ;.  hot  tiie  «>oil  oKdeitd  l^e  pakitiott.to 
aland  aaer,  the  reaponilanta  penaattiag^  hinii  to  anaaiaa  the  accoaata , 
10lh  hher^  to  fanag  the  «atiif  again  beiDte  the  oeoEt,  if  need  he. 
JEiy.  Paaodk^Jia  tioaiiee  €m4  Mmndkuimr  Bmkmf.  Compmif^  ld»  iaa. 


17.  PetUioner  receiving  back  part  of  depoHt-~ndkar»iiiae 

prajeiaed  railaay  aahsien  haiiBylMkd^and  the  eompawy,  thoagh 

djamlmd,  hanriag  caeaaed  to  carr/  oa  aap  haaiaeea,  aMottoaa  oC 

reeeiTeda  letaraofpaat  of  tUrdapaaHa^aad  10  1847  aeeewad 

part,  ttqaaaaiag  ia  thaw  reoe^tta  foe  the.  laftler  thai  it  ivaa 

d  and  fiaal  daudead.  Mm  allottee  who  had  eo.  neeeivad  monejt, 

aAo  was  oolf  4S9  aaaiaa  hjapayaafaai,  palitiaaad  uader  the  ae|^ 

ifiad  op  the  aftira  of.  tha  eooipaap ;  haife  the  caavt,.  eaoaUenay 

he  had  aoi  shaai&the  eavtenoa  o£  aa3r  ohvaaiataaeea  uaknaaaa 

Uaaafc  the.tia»  of  thaaeeeadidindaad,  diaauaiad  his  petitieB^hBl: 

Goata.    Mgp.  MrnrM^  Ralamim  emd  JSmUh  Bsatx  MttiktKp 

,  1 3  Jor.  699^. 

LBv  Cea^nlMeay-^Jfaliar^aiaMitieay'aaaMaM 

MlMBi^-^Qa  a  aoliae  to*  a  fersoai  thai  her 
inaerted  in  the  list  as  a  contribntory  in  a  paiticnha  cl 

heCaea tha  liaatarihiiihar  BnliMimr<  ta  oppeea Am  MMertiaa  of 
a  alt^iellar  r  JHahb  that  ahfc  did  aoa  Iheiehy,  vaina  aapt 
la HmmtUmnf  ai tha aatieafeg  thapawpesp .ali— diliag 
the  Master  to  decide  that  she  was  a  contribatory  without  qnalifica- 


^44  AjUdm^iitt^b^'tkMMM. 


to<m ;  ttid  t^e^Maflit^  Who  liftd  *to  decided  opoa  nch  a  wAm^ 
directed  to  reiieir  his  report.  Qiuerg,  whether  in  soeh  a  cue,  iM«r 
'libtioe  can  he  effecttuffly  pvien.     HwtekiM9(m*s  cote,  1  De  Gex  md  8. 

'19.  (kmtrikufory'^  Notice  to  a  coniriMotj  as  efvacfor.— the 
brother  of  a  shareholder'  who  died  intestate  was  allowed  bj  tk 
comfMuiy  to  receive  dividends  on  the  intestate's  shares,  withtMrt 
administering  to  his  estate,  on  his  signing  receipts  as  represcotalifc 
of  the  mtestate :  Held,  that  it  was  not  competent  for  the  Mtifter, 
npon  a  notice  to  the  brother,  that  his  name  was  intended  to  k 
inserted  on  the  list  of  contribntoriesin  his  represenUtive  character,  to 
insert  his  name  as  a  contributory  wilhoot  qualification.  GioAoWi 
aoM.  1  De  Ges  and  S.  5b3 ;  S.  C.  18  Law  Journ..  N.  S..  Chaac.  147 
(affirmed  on  appeal.  1  Hall  and  Tw.  123). 

20.  Poiiiioner—  Pendency  of  euit  to  make  Hreetor  penomOf  HM 
does  not  preclude  him  from  petitioning  to  have  company  wwmd  itp.y 
It  is  not  a  sufficient  objection  to  a  peti'ion  for  winding  np  the  affiin 
of  a  company  under  1 1  &  1 2  Vict  c.  45,  that  there  are  no  debu  doe 
from  the  company,  or  that  the  petitioner  is  one  of  the  directon 
against  whom  a  suit  in  Chancery  is  pending,  seeking  to  make  then 
personally  liable  to  the  shareholders  for  the  losses  of  the  compray. 
Baparte  Walker  and  exparte  Troutbeek,  1  De  Gez  and  S.  585;  18 
Law  Journ..  N.  S.,  Chanc.  81  ;  S.  C.  1  Mag.,  N.  S.,  169. 

21.  Petition  opposed  by  provieional  director, — On  the  petition  of 
two  provisional  directors  of  a  company  provisionally  registered,  for 
Windmg-op  the  affairs  of  the  company,  the  court  made  the  order, 
although  it  Was  opposed  on  behalf  of  another  director.  Ejtp,  HoUnt* 
worth,  13  Jur.  601. 

^22.  Service  of  Petition— jifidavit  ofeerviee. — By  sect.  10  of  the 
Act  for  Winding-up  Joint-stock  Companies,  1848,  it  is  provided  tbst 
every  petition  for  wmding-np,  &c.,  shall  "  be  served  at  the  bead  or 
only  office  of  the  company,  npon  any  member,  officer,  or  servant  of 
the  company  thei^ ;  or  in  case  no  such  member,  officer,  or  serfut 
can  be  found  there,  then  by  bemgleft  at  snch  office ;  or  in  esse  no 
Mch  office  of  tlie  company  can  be  found,  then  npon  any  membff» 
officjer  or  servant' of  the  company."  In  a  late  case,  it  appeared  Uiit 
tiie  company  iiHd  ttb  office,  and  a  petition  to  wind-np  was  served  on 
a  member  of  the  eottlpany,  Who  appeared  at  the  hearing  by  coaoid. 
Tbfe  court,  tit^ei^M^B,  was  of  opinion  that  it  was  necessary  dMt 
before  thi*  Order^\6Mild%e  drawn  up,  an  affidavit  of  service  oi  theped- 
iSl6ii  shottldbe^^rddttbed.  'Jee<2Wiijr«ittttdliii$r«aiidB««^ 

:29rA9iMktiAiaibh  cMMv^WMNMif 

MkMtfte/  Aftt/e^Ji^n  ad'WMNMlifrdai  nm^^mt^oMi  bjp  tfaeM^ 
two  ooonsd  appeared  for  the  two  official  managers,  and^'tlM 


•taledribat  he  n^iptv^i  for  ooe»  mul  tbat  we  being  pretend* 
iMEt  was  interrogated  by  the  oonrt.  and  upon  alleging  tbat  he  appear^^ 
Vyr  that  counael,  the  oowrt  vplnaBd  to  hear  the  other  two  on  his 
behalf.  Solicitors  were  appointed  by  the  Master  to  aet  for  the  two 
oficial  managers,  hot  one  of  the  official  manegera  objected  to  then, 
and  the  coort  discharged  the  Master's  order  relative  to  their  appoint* 
ment.  It  is  within  the  jarisdiction  of  the  Master  to  dtscbarge  tl^ 
pecson,  upon  whose  petition  the  order  of  reference  was  obtained,  from 
aof  Ibrther  attendance  upon  him  in  the  matter.  Re  LomdonaMdMwH^ 
gke^er  Direct  Indepeiuktii  Railway  GseijiNwy,  13  Jor.  553. 


AMENDMENT  [m/«,  pp.  2.  20]. 
AmtmdiMg  bill  by  makiMff  one  of  the  plaUiifs  a  defeadani — Moiim^ 
for  r^ceiiwr.-^pecial  leave  was  given  to  the  plaintiffs  to  move  for 
liberty  to  amend  their  bill,  by  striking  out  the  name  of  one  of  such 
plaintiffs  and  making  him  a  defendant :  Held,  to  anthorise  a  motion 
py  such  of  the  parties  as  were  to  remain,  ezdadiog  the  plamtiff* 
whose  name  was  to  be  struck  out ;  and  the  court  made  the  order, 
without  prejudice  to  a  motion  then  pending  for  a  receiver  in  the 
original  cause.     Hart  v.  TVtt,  6  Hare,  612. 

ANSWER  [oale,  pp.  1—5]. 

1.  Haahomd  and  unfe — Reading  answer  againet  wife, — ^The  joint 
answer  of  husband  and  wife  may  be  read  against  the  latter  with 
zeference  to  her  separate  estate.  CaUow  v.  Howie,  1  De  Gex.  and' 
Sm.  531, 

v.  C.  Knight  Bruce  said  that  a  plaintiff  could  not  compel  a 
married  woman  in  such  acase  (where  the  suit  relates  to  the  separate 
property  of  the  wife)  to  answer  separately ;  and  no  authority 
having  been  cited  to  the  contrary,  his  honour  thought  that  the  yiva% 
answer  of  a  married  woman  and  her  husband  might  be  read 
against  her,  as  n^garded  her  separate  estate. 

2.  Esceptione  to  amended  bill  [ante,  pp.  2 — 4] — Referring  on  old 
et^0ioni — anewering  amendmente  and  eaeeptione  togethtr^-T^ 
There  has  hitherto  been  a  variance  between  the  practice  m  the 
Bolls  Coort,  and  in  the  othw  brsncbea  of  the  Court  of  Chancery,  i« 
tlnekform  of  order  referring  old  exceptions  for  insufficiency  of  answer 
tc^  original  bill*  i^.the  1^  has  been  anwpdadt  end  the  defepd^m 
<«itnedtoaapiwertha;aine9d^iliU  and  axc^ptiona  together.  II19 
Lord  Chancellor  has,  however,  lately  directed.  Ibftt  the  pijacticf^sbeB 
>Biapiifoim»  andtJl^  ia.aeosiriiiii^  eettf^  i9»  fpHoving 
jWUMwtii  of.tlMhjr^iiMWffe  <«xf  idl»:)<(;9Pru  ,  Watsmi  v..  j^k  >M 


Tbe  MiowiaK  IB  Aft  OKlifioali^  wi  tl»  Mier  k 
tn  eoDform  to  it  t  "  The  form  of  aides  adl^rtod  b^  tfat 
ymr  todieOcdeisof  lasa^refenagaawer  iriienbai^MilMi 
cmeiuled,.  and  dufenilint  dmcltd  to  anaipsr  amadneDtft  wd 
excepitioiiB  at  the  Mtoie  tinie,  te.  &a  (aooBrdaig  to  tha  iuti  «C 
t^  ease).  FoRUHBiick  aa  tha  eoart  \«M  tbb  daf  lofowaat  ter 
that  the  pbintiff  haruig  triiea  eaoeptioni  ta  defoidaaf »  anawTr 
the  defendant  attfanntted  to  pat  in  &  further  anviPK  (or  the  Mi 
answer  waa  sapaited  manffioient) ;  tiiat  the  pUantiff  abtaiaad  m 
order  for  fiber^  to  anend  hia  hitt,.  and  that  dsfeodaat  iMi 
answer  the  amendments  and  exceptions  together;  that  the 
defendant  put  in  a  further  answer  to  the  exceptions,  and  an 
answer  to  the  amendments  (that  is»  he  answered  the  amendments 
and  exceptions  at  the  same  time) ;  that  the  answer  was  agam 
reported  insuffiitiBBt ;  sinoa  whieli  the  defendant  haa  pntinsfiDtfther 
answer,  which  the-pUiBitiffiftadviaad  ia  idao  laanfficient  (wvttfiS 
we  add,  upon  Uie  exceptuma^  Noa.  1»  2,  &e»,  taken  by  tefhaatf 
to  the  said  answer,  sect.  7  of  the  Gen«-ai  Ondara  of  1888)  r  itii 
tbereupoaoEdered  that  it  be  laefeefed  to  the  Master  to  lookiaMha 
pkontiflTs  bill,  the  defendant's  anawen  and  the  pkivtiff's  eso^iBaib 
and  certify  whether  the  defeadant's  anawer  ia  saffieiaat  or  w^ 
{Sioee  1 828  we.  add*  upon  the  ea»eptioaar  Noa«  1 ,  2,  te..  tahca  If 
the  plaintiff  to  the  said  aaswerr  aeet.  7  d  tiic  Genei^  Ofdaai  d 
1828)." 

APPEAL  [oNtfe,  p.  4]. 
Consent  to  wtdve  Uom—Efict  a/ taawer^r— When  paHfes  baaa  b 
the  inferior  court,  coaaentad  to  waive  an  isaae,  ean  the  appoMa 
court,  being  of  opinion  that  an  issue  is  necessary  to  enable  it  to  eoos 
to  ai  satisfactory  ooaelnsion,  be  called  opon  to  decide  te  eaie? 
Stewmrt  t.  Forheo,  13  Jar»  523. 

Per  L.C.:  •*  The  qoeation  ia  this  cause  being,  ia  whatdMes 
the  plaintiff  and  the  defendant  were  iateraated  in.  tte  partasftlBp 
carried  on  by  them  from  1830  to  1840,  it  ia  obvioua,  that  ^>a 
4he  cause  was  original^  heard  before  the  Vioe-Ghaaoeibr,  Ae 
•ease  might  faaTe  appeared  ao  alear,  either  for  or  agaiaat  the  plaia- 
tiff's  proposition,  as  to  enable  the  eoavt  to  diaaaiaa  thebili»ai^ 
4ecree  for  the  plaintiff  on  the  evideaoa  produced ;  or  it  nagit 
kave  appeared  ao  fer  doubtful  aa  to  hsae  made  it  the  dnlf  ^ 
the  court,  in  the  exeroiae  of  ita  naaal  practice,  to<  dtaact  aaiM^ 
Both  partiea  deprecated  thektter  coaiaer  and  the  Yica-ChaaecHffi 
Idndly  wishing  to  comply  with  the  re^KSt  of  bath  partfe^  taik 
npoQ  himself  the  doty—- not  eatcnng  into  his  JnaetioBa  aa  a  ja^ 
in  equity — of  dectding  09  a  aulter  of  feat  idack  he  mast  hMit 
beeu  of  opinion  waa  premier  lor  the  deciahai  of  a  jary.  In  m^^ 
brated  case  of  legitimacy  tLordLyndburst  adqpteda  aimilaaaulitt^ 
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>  md,  nprni  appeal  to  ike  fiooae  of  Lords  from  Ue  decinoik^  the 
Houe  thoagbt  iteeif  lioimd  to  coosider  and  decide  upon  the  case  ao 
CBtertained  by  the  Court  of  Chancery,  though  not  aoeording  to  the 
omal  eoorse  of  ite  jurisdictton.  I  did  not,  therefore*  feel  myadf 
at  Hherty  to  decline  hearing  the  cause,  although  the  parties 
had,  by  their  consent  recorded  in  tiie  decree  appealed  from,  pre- 
eluded  ^liemselves  froas  asking  for,  or  me  directing,  an  investiga* 
tkm  of  their  claims  before  a  jury-— the  only  proper  tribunal  for 
Hie^pvrpose— if  the  natter  were  really  one  of  donbt ;  beaides  which, 
I  tfaongfat  that  the  pkontiff  ought  to  be  permitted  to  show,  if  he 
eoald,  that  what  he  claimed  was  so  free  from  donbt  as  to  entitle 
faim  to  the  decree  which  he  now  asks,  without  the  intervention  of 
a  jury ;  in  which  case  the  consent  woidd  not  prejudice  his  claim. 
a  it  were  necessary,  in  this  case,  to  consider  whether  parties,  by 
their  eoment  or  ether  acts,  eould,  on  a  rdiearing  or  upon  appeal, 
aA  on  the  court  to  decide  on  a  matter  which,  in  the 
tBMoal  course,  would  be  referred  to  ano^er  tribunsJ,  I  should 
^ppobsbly  not  have  been  disposed  to  have  assumed  that  duly, 
except  so  far  as  the  House  of  Lords  informed  me  that  I  ought  to 
do  so.  That  question  can  only  arise  in  matters  in  which  the  case 
mppears  to  be  so  doubtful  that  the  judge  of  the  court  of  equity 
ibidB  timt  he  cannot,  on  the  materials  before  him,  come  to  a  satis- 
ftustory  oottdasion.  It  does  not  arise  in  the  present  case,  because 
I  am  of  opinion  that  the  plaintiff  has  failed  in  making  out  his 
case ;  and  whether,  if  there  had  been  no  such  consent  as  stands 
reeorded,  I  should  at  once  have  dismissed  the  bill,  or  lifter 
tendering  to  ^e  plaintiff  an  issue,  he  declining  to  take  it,  I  should 
■ot  have  felt  aoy  difficulty  in  coming  to  a  satisfactory  oondusioa 
witiiont  tibe  assistance  of  a  jury. 

BANKRUPTCY  [aUe,  pp.  4,  20]. 
1 .  A9iig9ie98  prosecuiing  ratV  to  9H  andeapartnenk^  between  hawk'- 
vvpt9  and  a  third  person, — A  joint  fiat  in  bankruptcy  was  issued 
against  two  partners,  pending  a  suit  by  one  of  them  against  the  other 
a  third  person  who  had  previously  retired  frt>m  the  business^  to 
aside  the  partnership  agreement  on  the  ground  of  fraud  and  mis- 
seppsscntation  on  the  part  of  both  defendants,  and  for  repayment  of 
Ibe  monies  which  the  plabtiff  had  brought  into  the  concern  under 
Hittt  agreement.  The  sss^nees  obtained  leave  from  the  Court  of 
Ifcatlew-  to  prosecute  the  suit  against  the  retired  partner,  and  they 
proceeded  by  supplemental  bill,  in  which  the  creditors*  assignees 
were  plaintiffs  and  the  official  asngnee  of  the  retired  partner  were 
Asfaidants  :  Held,  thattiie  creditors*  assignees,  who  refiroseoted  not 
ooly  the  originid  plaintiff  on  whose  bebidf  relief  was  sought,  but  afco 
itfM^banknipt  partner,  who  was  an  original  defendant*  against  whom 
aovgiit,  omdd  not  suteia  Hm  snit  agawt  the  retired 
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partoer.  Semhh,  that  in  snch  a  case  the  auit  might  haive  been  {mi*' 
aecated  by  aasigneea  appointed  to  represent  the  leparate  estate  of  the 
plaintiff  in  the  original  sait.  Whether,  if  it  had  appeared  in  eridenee 
in  the  aoit  that  the  defendant,  the  retired  partner,  was  alone  or 
otherwise  answerable  for  the  fraud,  the  court  could  m  such  a  esse 
have  made  a  conditional  decree,  imposing  terms  upon  the  plaintiffil 
as  representing  the  bankrupt,  who  was  originally  charged  as  defendant; 
iputre.    RobertBOH  ▼•  Sauthgaie,  6  Hare.  336. 

2.  Eqwtahle  mortgage — Plant  and  fixtures — order  for  mUe — TUk* 
deeds. — ^Title-deeds  of  a  leasehold  brewery  were  deposited  with  a 
creditor  as  a  securitjr  for  a  debt ;  the  debtors  signed  a  letter  to  their 
own  solicitor,  stating  that  the  deeds  were  deposited  as  a  aecnrity  for 
the  debt ;  and  by  previous  letters  the  debtors  had  proposed  the 
brewery  demised  by  the  lease,  and  the  |^nt  and  fixtures,  as  a  security ; 
the  debtors  became  bankrupts:  Held,  the  bankrupt's  aasigtiees 
declining  to  bring  an  action  for  the  recovery  of  the  deeds,  that  the 
creditor  was  entitled  to  a  security  on  the  whole ;  and  on  a  petition, 
the  usual  equitable  mortgagee's  order  was  made.  Esp.  Chmek,  re 
Keen,  13  Jur.  531. 

3.  Act  of  bankruptcy^^dbecanding — Demal  to  eredtioro. — Two 
partners,  who  had  carried  on  business  and  resided  together  at  a 
particular  place,  being  in  embarrassed  circumstances,  dissolved  partner- 
ahip,  and  for  a  short  time  continued  still  to  reside  together  at  the 
place.  Afterwards  one  removed  to  another  place  of  residence, 
he  did  not  disclose,  but  directed  his  letters  to  be  sent  to  a  post-office ; 
and  the  other  partner  called  a  meeting  of  the  creditors  of  the  hite 
^rtn,  at  which  the  former  refused  to  attend,  but  his  solicitor  ^d  80» 
and  a  fiat  was  issued  against  the  two :  Held,  on  a  petition  to  annul 
the  fiat,  presented  by  the  partner  who  had  so  refused  to  attend  the 
meeting,  that  he  had  not  committed  an  act  of  bankniptcy,  and  the  fiat 
as  to  him  was  annulled,  but  without  costs.  Jf^jp.  Addison,  re  ffoaper, 
13  Jur.  601. 

BILL  [ante,  p.  6]. 
Sendee  of  copy  bill  under  23nf  Order  of  Aug.  1 84 1 . — It  ia  not  oom« 
pulaory  upon  a  plaintiff,  in  serving  a  copy  of  the  bill  under  the  23rd 
Order  of  August,  1841,  to  omit  the  interrogatory  part  of  aach  bill 
Mason  v.  Baest,  18  Law  Joum.,  N.  8.,  Chanc.  105. 

The  V.  C.  aald,  as  the  words  "  at  liberty"  were  found  in  die 
order,  he  did  not  think  it  was  compulsory  upon  the  plaintiff  to 
omit  the  interrogatory  part. 

COSTS. 

L  Atnendmeni  of  bill— Payment  in  lieu  of  oecuritg  to  Record 

CbrA.— An  order  made  upon  notice  for  leave  to  the  plaintiffii  to 

«nend  their  bili.  giving  security  to  the  Cleik  of  Becords  and  Writs 

ior  the  costa  of  the  defendant's  auit  already  iiicumd,  was  miscl 


ngfvtm  bf  directing  the  oo»t»  ol  the  defakliAto  te  be  taxed  and  p^d 
by  tbe  plaiotiflbt  Teaerving  the  queation  bQW,  they  vere  uKi- 
l^tD  be  berae;  the  Tariation  not  being  aneb  at.cot^ld  prejod^ 
Oeflbai&t  dJrfhMknta.  Jfbrf  y.  7WX;,  6  Hare,  6)1.;,$.  C  18  Law 
Jhnn»9  rl.  D.,  Obanc.  162* 

jRfr¥ngranr,  T.  C: :  *'The  order  for  leare  to  amend  was  ob- 
tained on  ^e  lOlh  of  Febmary,  and  waa  in  the  terms  above 
alaled.     The  coeta  at  that  time  incurred  by  the  defendants  in  tbia 
being  under  60s.,  the  plaintiffs  applied  on  the  19th  for  leave  to 
vary  their  order,  by  pa3ring  tbe  amount  into  court,  or  to  the  de« 
fcndants,  upon  the  grounds  that  the  expense  of  giving  aecority 
would  be  greater  than  the  amount  of  costs.     I  found  upon  inquiry 
tliat  the  practice  waa  either  to  pay  or  to  give  security,  and  I 
thought  that,  in  such  a  case  as  the  present,  I  might  vary  the 
order  aa  required,  exercising  tlie  same  discretion  as  in  varying 
orders  of  service,  when  such  variation  will  not  be  leas  beneficial  to 
parties  than  the  original  orders.     I  still  think  that  the  court  has 
thia  discretionary  power  to  vary  its  orders." 
2.  Mortgage — TVvstee,  reconveyance — Costs  o/ redemption — Petu 
fiom  tmder  1   WtiL  4,  e:  60. — ^A  mortgagee  devised  the  mortgaged 
eatatea  to  three  trustees,  one  of  whom  could  not  be  found  :  Hdd, 
that  tbe  costs  of  the  petition,  under  1  Will.  4,  c.  60,  for  a  reconvey^ 
meet  were  to  be  borne  by  the  mortgagor.      King  v.  Smith,  18  Law 
Joum.,  N.  S.,  Chanc.  43 

Per  Wigram,  V.   C. :  '*  Primd  fade  the  role  is,  that  the  e»- 

pense  of  a  reconveyance  of  mortgaged  property  must  be  borne  by 

ttke  mortgagor.    The  principle  by  which  Sir  John  Leach  was  guided 

was,  that  where  a  party  mortgages  his  estate,  it  is  incident  to  the 

right  of  the  mortgagee  to  deal  viith  the  property  for  bis  own  benefit, 

and  dierefore  to  deal  with  it  in  tbe  ordinary  way  as  other  property. 

Tbe  question  came  before  the  Lord  Chancellor  in  lunacy,  re  Marrow 

(Or.  and  Phil.  143;  S.  C.  10  Law  Joum.,N.  S..  Chanc.  340).  and 

^e  question  there  was,  whether,  the  mortgagee  having  become 

hmatic,  the  estate  of  the  lunatic  or  that  of  th^  mortgagor  was  to 

pay  the  costs  incident  to  the  reconveyance  of  the  estate,  and  the 

Lord  Chancellor  thought  that  the  mortgagor,  bought  to  pay  the 

costs,  disapproving  of  the  case  of  exp.  Richards  (I  Jac.  and  Walk. 

•  964).     In  Towneend's  case  (2  Phill:.  318  ;  &  €.  16  Law  Joum«, 

N.  8.,  Ch.  456)  the  same  question  came  before  ^hkn,  andi^stall 

disapproving  of  exp.  Richards,  he  thought  itbatiaa  that  caae^had 

been  twice  followed,  the  practice*  was  therefore  settled,  and  should 

^  <  ttM  be  disturbed^     If  iSie  ease  rested  tberd,  i|»ucfe  asigha^  said  aa 

to  tbe  distinction  between^ that  case,  jsndr the  caatrmowbefbre^litke 

^  ODort.     In  exp.  Ridratds  iTwaB  admitted  dntfiV^ete  a^  mortgagee 

''<'4ie«rlaaviDg  am  ixrfast<  heis:^  aiid/i4in>  a|^lieation)  ta«  the  couitia 

Eavrrr  Pxac]  n 
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.  made,  the  cosU  of  the  conveyance  are  bone  by  the  mortgagor. 
That  daas  of  caaea,  therefore,  clearly  ahowa  that  the  prmcipletbat' 
wherever  costa  are  occasioned  by  the  neceaaity  of  applying  for  a 
reconveyance  under  the  act  the  mortgagee  pay  the  coats,  ia  not  of. 
universal  application.  *  *  *  i  come  now  to  a  third  dass  of 
cases,  where  the  mortgagee  has  devised  his  estate  to  tmstees  in- 
atead  of  allowing  it  to  descend  to  his  infant  heir.  The  mortgagee 
has  a  right  to  do  the  best  he  can  to  protect  the  property  in  caie  of 
death*  Is  he  to  be  at  the  peril  of  allowing  the  estate  to  descend 
to  his  heir  at  law,  who  may  possibly  be  a  person  not  to  be  trusted  ? 
Or  is  he  not  to  be  allowed  for  the  protection  of  his  own  estate  to 
place  the  mortgage,  as  well  as  his  other  property,  in  the  hands  of 
trustees  ?  Can  it  be  Eaid  that  if  he  did  such  an  act  he  would  be 
deprived  of  the  effect  of  the  general  role  which  entitles  the  rnort* 
gagee,  on  having  his  debt  paid  off,  to^be  paid  also  his  costs  ?  1 
think  he  ought  not." 

3.  Bankrupt  adminUiraior — Assignees — Eguiidble  mortgagee, ^^ln 
8  creditor's  suit  against  the  administrator  of  an  intestate,  and  against 
the  assignees  of  the  admiDiBtrator,  who  afterwards  became  bankrupt, 
BO  costs  of  the  suit  were  given  to  either  the  bankrupt  or  his  assig- 
nees :  Held,  also,  that  the  assignees  were  not  entitled  to  the  costs  of 
a  petition  which  had  been  served  on  them  by  an  equitable  mortgagee, 
not  a  party  to  the  suit,  praying  payment  to  him  out  of  court  of  mo> 
neys  arising  from  the  eale  of  the  mortgaged  estate,  which  were  not 
sufficient  to  pay  the  principal  and  interest  moneys,  and  to  the  sale  of 
which  he  had  consented.  Carr  v.  Henderson,  18  Law  Joum.,  N.  S., 
Chanc.  39. 

4.  Cross-bill — Order  for  taxation. — ^Across- bill  for  discovery  wss 
£led  by  the  defendant  to  a  bill  for  relief,  and  before  the  answer  to 
the  cross 'bill  was  filed  the  original  cause  was  heard  and  dismissed, 
with  costs,  but  no  mention  was  made  in  the  decree  of  the  costs  of 
the  cross- bill.  The  defendant  to  the  crosa-bill  afterwards  put  in  his 
answer  to  the  bill,  and  applied  for  and  obtained,  at  the  Rolls,  to 
which  court  the  original  cause  was  not  attached,  an  order  of  course 
for  payment  of  his  costs  by  the  plaintiff  in  the  cross-suit,  suppressing 
the  fact  that  the  bill  was  a  cross*  bill  to  a  bill  of  relief :  Held,  that 
such  order  was  irregularly  obtained. 

Per  M.  R. :  "In  this  case  there  is  a  bill  for  relief,  and  a  cross- 
bill of  discovery  ;  and  the  defendant,  having  put  in  a  sufficient 
answer  to  the  bill  of  discovery,  claims  to  be  entitled  to  his  costs 
of  the  bill  of  discovery.  By  the  general  ordera  of  the  court,  the 
costs  of  a  bill  of  discovery,  filed  by  a  defendant  to  a  bill  for  rehef, 
are  to  be  costs  in  the  original  cause,  unless  the  court  otherwise 
directs.  An  order  of  course  may  be  obtained  here,  or  it  may  be 
obtained  in  another  branch  of  the  court.     It  may  be  obtained 
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before  a  judge  wbo  can  look  into  the  merits,  or  ft  mty  be  obtained 
here,  before  a  judge  who  haa  no  power  to  look  into  the  merite. 

.  Id  this  case  I  cannot  look  into  the  merits,  and  I  can  only  decide 
whether,  under  the  circumstances,  the  order  sought  to  be  dis- 
charged was  regularly  obtained  on  a  petition  making  no  allusion 
to  the  original  bilT  of  relief;  and  I  am  of  opinion  that  it  was  not 

-  regularly  obtained.  The  question,  whether  or  not.  on  the  merits* 
the  costs  ought  to  be  costs  in  the  original  cause,  cannot  be  deter- 
mined here.  I  must  discharge  the  order,  but,  under  the  circum- 
stances, without  costs." 

5.  Lunatic — Mortgage — 1  Will.  4,  e.  60. — The  expenses  of  pro- 
eeedings  under  the  Trustee  Act  (I  Will.  4.  c.  60)  for  the  purpose  of 
obtaining  a  reconveyance  of  a  mortgaged  estate  from  a  lunatic  mort- 
gagee, ordered  to  be  borne  by  the  mortgagor,  it  appearing  upon  the 
mortgage  deed  that  the  mortgagee  was  a  trustee  of  the  mortgage- 
money* 

The  L.  C,  after  referring  to  the  declaration  of  trust  contained 
m  the  mortgage  deed,  and  to  the  order  made  by  liord  Lyndburst 
in  ex  parte  Clay  (Shelf.  Lun.  393),  said,  that  the  costs  occa« 
aioned  by  the  lunacy  ought  neither  to  fall  upon  the  lunatic's 
estate  nor  upon  the  cestui  que  trust ;  but  that  the  mortgagor, 
baring  express  notice  that  the  mortgagee  had  executed  the  deed 
as  a  trustee,  should  bear  the  costs,  as  well  as  the  other  costs  of 
reconyeyance. 

6.  Pvrchase  of  properly  by  pariah — Michael  Angelo  Taylor's  Act 
— 57  Geo,  3,  c.  29 — Interim  investment  of  compensation-money.-^^ 
Held,  that  the  above-mentioned  act  not  containing  any  express  pro- 
visions as  to  the  costs  of  an  interim  investment  in  stock  of 
compeniation-money  paid  into  court  under  the  act,  the  court  had  not 
jurisdiction  to  order  the  costs  of  an  application  for  such  an  interim 
inyestment  to  be  borne  by  the  parties  who  had  paid  the  money  into 
court.     JExp.  Crober,  13  Jur.  381. 

The  Vice- Chancellor,  in  substance,  repeated  his  observations  in 
estparte  Cooke  (7  Jurist,  639),  as  to  later  acts  of  Parliament,  of  a 
similar  nature  with  that  under  consideration,  having  expressly 
provided  for  the  costs  of  the  interim  investment,  and  thereby,  in 
bis  opinion,  put  a  construction  upon  the  earlier  acts,  which  were 
silent  in  this  particular;  and  held,  that  the  present  act  (57  Geo. 
3,  c.  29)  did  not  confer  upon  him  jurisdiction  to  order  payment  of 
the  costs,  as  prayed  by  the  petition. 

7.  Trustees  Relief  ^c/— 10  if  11  Vict.  c.  96— Payment  out  of 
court* — Upon  the  petition  for  payment  out  of  court  of  the  amount  of 
a  particular  legacy  paid  in  under  this  act,  the  court  has  no  jurisdic- 
tion to  order  payment  of  any  of  the  costs  in  the  matter  out  of 
the   testator's   general  residuary   estate.     Observations   upon   the 
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ogamtbn.of  the  act  widt.  cegnd.  to  eoata,  (jBartbolomflw;  n^  13 

Jor*.  280). 

PerV.  C«,  of  England:  ''  It  saeatia  to  me  tliat.there  ia  aa  ■!• 
justice  in  this  act  oi  Parliament,  because  it  tnata  the  fimd  paid 
into  court  in  tiie  same  manner  as  if  it  had  been  carried  ovec  from 
the  testator's  general  estate  to  a  particnlar  aooonnt  in  &  oaoae. 
Here  I  have  jurisdiction  oyer  nothing  exoept  this  particnlar  fiind. 
The  petitioner  served  the  residuary  legatee;  he  must»  tfaere£Mne, 
give  him  his  costs — ^that  is  a  further  injustice  in  the  act^  This 
very  thing  occurred  to  my  mind  when  I  first  had  oecasion  to  deal 
widi  the  statute,  which  then  appeared  to  me  to  be  frangfat  vnth 
manifest  injustice,  inasmuch  aa  an  executor,  by  paying  money  inta 
court,  might  put  parties  into  a  worse  situation  thaa  they  woold 
be  in  if  a  bill  were  filed,  in  which  latter  case  they  would  get  their 
costs  out  of  the  general  estate ;  and  I  had  a  conversation  with 
the  Lord  Chancellor  on  the  subject,  and  certainly  the  impreaaoa 
on  my  mind  from  that  conversation  was,  that  it  wae  the  intention 
of  the  statute  to  do  this  very  piece  of  ix^ustioe.  It  aeema  to 
me,  that,  as  the  act  of  Parliament  has  deprived  the  court  which  is 
administering  the  jurisdiction  of  the  power  to  give  costs  oat  of 
the  general  fund,  they  must  come  out  of  the  particular  fund.  The 
act  ought,  I  think,  to  be  revised.  All  parties  must  have  their 
costs  out  of  the  fund  in  court.  Sitting  here,  I  have  no  jnrisdio- 
tion  to  order  it  otherwise  (see  reSharpe,  15  Sim.  271  :  reStapka, 
12  Jur.  273). 
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NOTE. — The  Abridgment  may  be  referred  to  in  this  short  iray :  1  Abr. 
£q.  Gas. 


ERRATA  FOR  COM.  L.  CAS. 

P.  7,  line  14  from  top,  for  "  By  sect  8,"  read  "  By  sect.  2." 
P.  16,  line  18  from  top,  for  "  Form  for  notice,"  read  "  Form  ofnotiet,'* 
.  P.  48,  line  17  from  bottom,  for  "  56  B."  read  "  6  Q.  B." 

P.  72,  last  line,  add  the  word  "  Boats,"  and  the  quotation  will  be  com* 
plete.    Vol.  I.  Abr.  Com,  L,  Cas.  is  then  complete. 
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changing,  3 
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Charging  order,  stock,  23 
Cognovit,  judgment  after  delay,  5 
Costs,  commission,  witness,  6 
error  in  taxing,  1,2 
executor's  liability,  46,  47 
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reviewing  taxation,  6 
reviewing,  false  affidavits,  60 
security,  order,  effect  of,  23,51 
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B.  C.    Bail  Court  Reports  by  T.  W.  Sannden  and  E.  Lawet. 

C.  B.    Common  Bench  Reports,  by  Manning,  Granger,  and  Scott. 

D.  and  L.    Dowling  and  Lowndea'  Reports. 
JuB.    The  Jurist. 

Law  J.,  or  L.  J.    The  Law  Joum.  (N.  S.),  new  series. 

Mbb8.  and  W.,  or  M.  and  W.    Meeson  and  Welsby's  Escfa.  Reports. 

Q.  B.    Queen's  Bench  Reports,  by  Adolpbns  and  Elhs. 

£xcB«    Exchequer  Reports.  * 


AFFIDAVIT. 

A  deponent  in  an  affidavit  must  state  bis  place  of  residence,  and 
although  it  is  held  that  this  does  not  extend  to  a  party  to  the  cause 
who  IB  Bufficteutly  described  as  "  the  above-named  plaintiff."  or  "  the 
above-named  defendant/*  yet  it  has  lately  been  decided  that  "  H.  B., 
clerk  to  the  above-named  defendant,"  is  not  a  sufficient  description 
of  B  deponent  in  an  affidavit.  Elton  v.  Martindale,  5  Dowl.  and 
Lownd.  248. 

See  Brooks  v.  Farlar,  5  Dowl.   361  ;   Stuke  v.  Blanchard, 
Ibid.  316. 

AMENDMENT. 

CoBit,  payment  condition  precedent — Amount  allowed  to  be  paid. — 
Wber«  an  order  for  leave  to  amend  is^  "  upon  payment  of  costs," 
the  payment  of  those  costs  is  a  condition  precedent.  Therefore, 
where  after  a  demurrer  an  order  was  made  that  upon  pajrment  of 
oostB,  the  plaintiff  should  be  at  liberty  to  amend  his  declaration, 
and  the  plaintiff  did  amend  and  delivered  his  amended  declaration, 
bat  did  not  tender  the  amount  of  the  costs  as  ascertained  by  the 
Master's  allocatur :  held,  that  an  interlocutory  judgment  signed  by 
him  for  want  of  a  plea  was  irregular.  Where  an  order  for  leave  to 
ameDd  is  made  upon  payment  of  costs,  and  the  costs  are  taxed  and 
ascertained  by  the  Master's  allocatur,  the  party,  in  order  to  avail 
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himself  of  the  leave  to  amend,  must  tender  tlie  full  amount  of  the 
allocatur,  and  not  a  less  sum,  although  he  may  be  prepared  to  show 
that  a  mistake  has  been  made  in  allowing  certain  items.  Levy  v.  Drew, 
5  D.  and  L.  307. 

Per  Patteson,  J.  :  "  I  do  not  see  that  the  plaintiff  tendered 
the  proper  balance.  He  chose  to  tender  4s.  lees,  because,  he 
says,  that  the  Master  had  made  a  mistake  in  his  allocatur,  by  allow- 
ing that  sum  too  much  to  the  defendant ;  but  if  he  could  do  this, 
he  might  have  deducted  £10  or  any  other  sum.  The  aUocatnr 
for  this  purpose  must  be  considered  conclusive  as  to  the  amoant, 
and  if  the  plaintiff  questioned  its  correctness,  he  should  have 
made  the  application  in  the  proper  quarter  to  have  it  set  right ; 
but  he  could  not  tender  less  than  the  amount  for  which  it  was 
given,  merely  because  he  says  that  less  ought  to  have  been 
allowed." 

ARREST. 

1 .  Affidavit —  Costs  of  aeeommodation  bill. — ^An  affidavit  to  Md  to 
bail  under  1  &  2  Vict.  c.  110,  stated  that  the  defendant  was  indebted 
to  the  plaintiff  in  £267  16s  for  the  debt,  and  £69  48  for  the  costs 
of  an  action  on  a  bill  of  exchange  accepted  by  the  pkuutiff  *'  at  the 
request  of  the  defendant,  conve^d  through  £.  H.  B.  or  his  clerk,  and 
for  the  accommodation  of  the  defendant,  &c. :  "  held  good,  first, 
because  the  acceptor  of  an  accommodation  bill  may  recover  against  the 
party  for  whom  he  has  accepted  the  bill,  both  the  amount  of  the  bill 
and  all  costs  incurred  by  him  in  consequence  of  it ;  and  eecondlj, 
that  as  the  affidavit  would  have  been  sufficient  if  it  had  merely  stated 
that  the  bill  was  accepted  by  the  plaintiff  at  the  request  of  the  defend- 
ant, without  stating  the  medium  through  which  that  request  was  ^ 
communicated,  no  objection  could  be  taken  to  the  words  "con-  j 
veyed  through  E.  H.  B.  or  his  clerk."  Straiten  v.  Matthews, 
12''jur.  924. 

2.  Rescinding  order  to  arrest — Disputing  cause  of  action, — On  an 
application  to  the  court  to  rescind  a  judge's  order  for  arrest  under 
1  &  2  Vict.  c.  110,  s.  3,  it  is  competent  to  the  defendant  to  dispute, 
upon  affidavit,  the  existence  of  a  cause  of  action.  Pegler  v.  Hishp, 
5  D.  and  L.  223. 

Per  Parke,  B. :  "  The  defendant  is  not  precluded  from  dis- 
puting, upon  an  application  like  the  present,  either  the  cause  of 
action  or  any  other  facts  stated  in  the  plaintiffs  affidavit.  Where 
the  statute  of  limitations  has  been  a  bar  to  the  debt,  I  have 
myself  relieved  parties  at  chambers.  Of  course,  it  must  be 
very  clear  that  the  plaintiff  has  no  cause  of  action  for  the  court  to 
interfere." 

ATTORNEY. 
1.  Renewal  o/ certificate — Guiltifo/cenepiracg, — ^The  court  refused 
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to  allow  an  attorney  to  take  oat  his  certifieate,  where  it  appeared  that 
he  had  been  foand  guilty  on  an  indictment  for  a  conspiracy  to  procure 
a  fiat»  and  had  been  sentenced  to,  and  had  undergone,  eighteen 
months  imprisonment ;  although  the  motion  was  unopposed,  and  the 
fact  appeared  only  on  his  own  affidavit,  and  he  swore  he  was  not 
guilty  of  the  offence,  and  it  had  occurred  eighteen  years  ago,  since 
which  time  he  had  been  engaged  as  law-clerk  in  the  offices  of 
several  attomies.     Exp   Grey,  5  D.  and  L.  275. 

Per  Erie,  J. :  "  The  jurisdiction  of  this  court  is  exercised  not 
only  with  a  view  to  maintain  honesty  and  uprightness  in  the  con- 
duct of  its  officers ;  but  we  have  also  to  look  at  the  penal  conse- 
quences with  which  offences  are  visited,  in  order  that  persons  may 
not  hope,  after  committing  crimes,  that  they  can  come  here,  at 
however  long  an  interval,  and  ask  to  be  discharged  from  the  con- 
sequences attendant  upon  their  commission.  It  seems  to  me  that 
it  would  be  highly  inconvenient,  if  after  so  great  a  lapse  of  time, 
and  after  the  solemn  inquiry  then  had,  the  applicant  could  come 
here  now  and  question  the  propriety  of  that  sentence,"  See 
re  King,  8  Q.  B.  Rep.  129. 

2.  Changing — Proceeding  in  person  and  afterwards  by  attorney. — 
If  an  attorney  has  been  employed  in  a  suit,  and  the  client  wishes  to 
change  him,  he  must  give  notice  to  the  other  side ;  but  if  the 
party  has  been  proceeding  in  person,  and  then  appoints  an  attorney, 
he  may  give  the  other  side  notice  of  the  fact  by  the  very  step  which 
the  attorney  takes  in  the  case  as  attorney,  without  any  formal  notice. 
Jones  V.  King,  2  Bail  C.  1 92. 

3.  Re-adndssion  without  notice — Certificate, — Where  little  more 
than  a  twelvemonth  had  elapsed  since  the  admission  of  an  attorney, 
the  court  under  special  circumstances  allowed  him  to  take  out  a  cer- 
tificate without  giving  the  notices  required  by  Rule  Elaster  Term, 
9  Vict.     Exp.  Weymouth,  5  Dowl.  and  L.  60. 

See  ezp.  Webb,  4  Dowl.  and  L.  641. 

4 .  Renewal  of  certificate — Time  of  notice  not  shortened. — Where  an 
attorney  had  omitted  to  take  out  a  certificate  for  upwards  of  ten 
years,  and  had  given  the  notices  required  in  order  to  take  it  out  at 
the  end  of  the  term,  pursuant  to  Reg.  Gen.  £a8ter  Term,  9  Vict. ; 
the  court  refused,  although  special  grounds  were  stated  for  the 
application,  to  aUow  him,  on  the  first  day  of  the  term,  to  take  out 
his  certificate  forthwith.     Ex  parte  Barnes,  5  D.  ^  L.  294. 

Per  Patteson  J. :  "I  find  that  in  exp.  Weymouth  fsuprdj,  a 
year  and  a  month  had  elapsed  since  the  admission  of  the  attorney, 
who  had  never  taken  out  a  certificate  at  all.  There,  therefore,  a 
month  only  had  elapsed  since  the  time  within  which  the  attorney 
might  have  taken  out  his  certificate  without  any  notice  at  all. 
That  case  scarcely  militates  against  the  object  of  the  rule.     But 

b2 
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here  upwards  of  ten  years  have  passed  withont  the  oeitifieite 
being  renewed,  and  the  very  object  with  which  the  role  wis 
framed  would  be  defeated  were  I  to  g^rant  this  application." 

5.  Lien  on  papers, — An  attorney  has  a  lien  on  the  papers  in  a 
particular  suit,  not  only  for  his  costs  in  that  suit,  but  for  his  general 
costs ;  and  the  court  will  not  interfere  with  that  lien  by  orderiog 
him  to  deliver  up  those  papers  on  pajrment  of  the  bill  of  cotts  in 
the  particular  suit,  although  the  bill  of  costs  have  been  made  out 
and  delivered  separately ;  and  the  client  suggests  that  the  posseMioo 
of  the  papers  is  necessary  to  enable  him  to  carry  on  the  prooeediogii 
and  that  he  will  be  damnified  by  delay.  In  re  Broomkead,  5  D.  & 
L.  62. 

Per  Wightman  J. :  The  question  really  simply  is,  whether  thii 
court  will  deprive  an  attorney  of  his  lien  over  the  papers  of  hii 
client,  by  substituting  some  other  security  in  its  place.  I  coofen, 
it  seems  to  me  that  this  cannot  be  done.  It  is  said  that  the 
court  will  act  differently  in  a  case  of  lien  between  attorney  and 
client  than  between  ordinary  parties.  The  attorney,  it  is  said, 
receives  the  papers  in  his  official  capacity ;  but  one  of  the  main 
incidents  to  his  so  receiving  them,  it  must  be  borne  in  mind,  is, 
that  he  may  detain  them  till  his  costs  are  paid.**  • 

6.  Striking  off  roll — Several  counts. — An  application  to  strike  an 
attorney  off  the  rolls  of  the  court  will  not  be  granted  upon  the  mere 
production  of  a  similar  rule  obtained  in  another  court,  unless  there  be 
an  affidavit  that  he  is  the  same  person,  and  the  application  ahoold 

not  be  made  on  the  last  day  of  term.     In  re .  geni*,  one,  iic, 

1  £xch.  453. 

7.  Taxable  bills — One  attorney  employing  anotherm — ^The  defendant, 
a  London  attorney,  employed  the  plaintiff,  also  a  London  attorney* 
to  go  to  Cambridge  and  defend  a  person  indicted  for  bribery  at  an 
election  there.  In  1841  and  1842,  the  plaintiff  delivered  to  the 
defendant  bills  of  costs  unsigned,  and  in  February,  1847,  he  re- 
delivered signed  bills.  Held,  that  the  bills  were  taxable  under  6  & 
7  Vict.  c.  73,  s.  37.     In  re  Billing,  5  D.  &  L.  1 26. 

Per  Alderson,  B. :  "  How  does  it  appear  that  the  bill  is  for 
agency  business?  The  charges  are  upon  the  usual  scale,  as 
between  attorney  and  client"  Per  Pollock,  C.  B. :"  The  case  of 
Weymouth  v.  Knipe  (3  Bing.  N.  C.  387 ;  S.  C.  5  Dowl.  495), 
decided  that  an  agent's  bill  was,  by  the  12  Geo.  2,  c  13,  ex- 
empted from  the  operation  of  the  2  Geo.  2,  c.  23.  As,  thereto, 
it  required  a  new  statute  to  take  agency  bills  out  of  the  operatioD 
of  the  2  Geo.  2,  c.  23,  and  as  such  bUls  are  not  excluded  from 
the  6  &  7  Vict.  c.  73,  the  intention  of  the  Legislature  evidently 
was,  that  the  6  &  7  Vict.  c.  73,  should  have  the  same  effect  as 
the  2  Geo.  2.  c.  23,  and  include  agency  bills."  As  to  .the  ddiwry 
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of  an  unMigned  bill,  the  court  teemed  to  be  of  opinioii  that  the 
proviso  in  sect.  37  of  the  act,  that  no  reference  to  taxation  shall 
be  made  after  the  expiration  of  twelve  months  after  9uch  bill  shall 
have  been  delivered.  &c.,  except  noder  special  circamstaDces, 
referred  only  to  a  signed  bill.  Bat  the  case  of  re  Pender,  in 
Chancery  (2  Phillips,  74),  seems  contra. 

COGNOVIT. 
Entering  judgment  after  seven  years'  delay — Leave, — After  writ 
issued,  and  before  appearance  entered,  the  defendant  g^ve  a  cogno- 
vit in  the  common  form.     Upwards  of  seven  years  afterwards,  the 
plaintiff  entered  an  appearance  for  the  defendant  in  the  action,  and 
signed  judgment  on  the  cognovit.     Held,  that  he  might  properly  do 
flo  without  giving  a  term's  notice,  or  applying  for  leave  to  the  court 
or  a  judge.     A  party  coming  to  the  court,  to  rescind  an  order  of  a 
learned  judge,  and  succeeding,  will  not  be  allowed  to  make  a  sub- 
sequent separate  application  to  have  the  costs  repaid,  which  he  has 
pud  under  the  judge's  order.  Thompson  v.  Langridge,  5  D.  &  L.  213. 
Per  Pollock,  C.  B. :  "  A  cognovit  certainly  may  be  given  before 
appearance,  and  it  contains  an  implied  authority  to  enter  appear- 
ance.    It  admits  a  cause  of  action  stated  upon  the  record,  in  the 
form  of  a  declaration,  and  though  there  be  not  one,  it  is  an 
admiauon  on  the  part  of  the  defendant  which  operates  as  if  there 
was  one.     There  is,  therefore,  an  authority  to  enter  an  appear- 
ance.    If  there  had  been  an  appearance  and  a  declaration,  and 
then  a  cognovit,  it  seems  to  be  clear  that  no  term's  notice  would 
be  necessary,  and  that  a  party  would  not  be  prevented  by  any 
lapse  of  time  from  entering  up  judgment  on  the  cognovit.     It 
appears  to  us  that  the  absence  of  a  declaration  in  this  case  cannot 
be  tnccessfully  relied  upon,  because  the  defendant  admits,  in  fact, 
that  there  is  a  declaration ;-— that  there  is  a  cause  of  action  on  the 
record ;   and   that  is  an  implied  authority  to  the  other  side  to 
enter  an  appearance,  and  to  proceed  to  judgment  exactly  as  if 
there  vras  a  declaration..   Neither  the  rule  of  court,  Hil.  Term, 
2  Wm.  4,  r.  35,  nor  any  statute,  nor  any  analogy  arising  out  of 
the  case  cited  of  Webb  v.  Aspinall  (7  Taunt.  701),  seems  to  us 
to  apply." 

COSTS. 
1  •  Costs  of  (he  day — Defective  record — No  similiter — No  award  of 
oemre. — A  cause  was  called  on  at  the  assizes,  and  the  jury  sworn, 
after  which  the  judge  discovered  that  the  record  was  defective,  in 
not  having  a  similiter  added  to  a  replication  of  the  plaintiffs,  and  in 
there  not  being  an  award  of  venire.  The  plaintiffs  prayed  that  the 
record  should  be  amended  by  the  judge,  but  the  defendants  refusing 
to  consent  to  the  amendment,  the  judge  thought  he  had  no  power 
to  make  such  amendment,  and  discharged^the  jury.     Held,  that  the 
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eotut  bad  a  discretion  in  granting  or  withholding  costs  of  the  diyto 
the  defendants,  and  that  under  the  circumstances  the  defendtnta 
were  not  entitled  to  their  costs.  Sleemam  v.  Copper  Mmen  cf 
England.  2  Bail.  C.  208  ;  S.  C.  12  Jur.  184. 

Per  Erie,  J. :  "  It  is  quite  clear  from  the  anthorities,  that  the 
court  has  a  discretion  in  granting  or  withholding  these  costs ;  as 
the  defendants  themselves  were  the  means  of  preventing  the  csoae 
being  tried,  by  withholding  their  consent  to  make  the  required 
amendment,  the  rule  for  discharging  the  rule  for  the  costs  of  the 
day  will  be  made  absolute." 

2.  Interlocutory  costs  tared  after  costs  in  the  cause  tared — 7W 
defendants  pleading  separately, — Judgment  for  the  defiendants  on 
verdict  is  signed  on  the  14th  Nov.,  1846,  and  on  the  9th  of  March, 
1847,  the  costs  in  the  cause  are  taxed.  It  is,  nevertheless,  com- 
petent to  the  defendants  afterwards  to  tax  their  costs  of  a  rale  for  a 
new  trial  obtained  by  the  plaintiffs  on  the  20th  of  Nov.,  1846,  and 
discharged  with  costs  on  the  15th  of  January,  1847;  the  costs  of 
such  rule  not  being  costs  in  the  cause.  Two  of  the  defendants 
pleaded  separately,  and  were  represented  by  different  counsel,  though 
by  the  same  attorney.  Held,  that  they  were  entitled  to  present  for 
taxation  separate  bills  of  costs  on  the  rule.  Newton  v.  Boodle,  4 
Com.  B.  Rep.  359. 

3.  Reviewing  taxation — Writ  of  error — Small  error  in  taxation.^ 
The  court  below  will  not  entertain  an  application  to  review  the 
taxation  of  costs  after  a  transcript  of  the  record  has  gone  to  the  oaort 
of  error.  The  court  will  not  order  a  taxation  to  be  reviewed,  wheie 
the  amount  alleged  to  be  improperly  allowed  is  less  than  408. 
Newton  v.  Boodle,  4  Com.  Bench  Rep.  359. 

4.  Setting  off  interlocutory  costs, — It  seems  that  a  party  may  set 
off  interlocutory  costs  in  an  action  without  an  order  of  the  court  or 
a  judge.     Levy  v.  Drew,  5  Dowl.  and  L.  307. 

Per  Patteson,  Just. ;  "  Now  the  rule  of  court  (Hiliary  Term,  2 
Will.  4,  c,  93)  certainly  says,  that  interlocutory  costs  awarded  to 
the  opposite  party  may  be  deducted  ;  and  us  there  b  no  authority 
to  show  that  it  is  necessary  to  come  to  the  court  or  a  judge  for 
an  order  to  be  at  liberty  to  deduct  them,  I  should  be  loth  to 
hold,  in  the  absence  of  any  authority,  that  such  an  order  was 
necessary,    particularly   as     it    might    be   productive   of  great 


mconvemence." 


5.  Witnesses  in  India — Expenses  of  commission.^~'Theyisaier,vi 
taxing  costs  of  a  trial,  having  allowed  a  large  sum  for  costs  incurred 
in  the  execution  of  a  commission  for  the  examination  of  witnesses  in 
India,  without  exercising  any  discretion  as  to  the  propriety  of  the 
particular  charges,  the  court  directed  him  to  review  his  taxation. 
Stewart  v.  Steele,  4  C.  B.  460. 
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DET4IN£R. 

Cb.  ja. — Searching  office  on  dtseharge-^SuadMy^ — ^The  defendtal, 
wlio  was  ia  custody  at  Cambridge,  recehrad  ao  order  on  a  Saturday 
for  lua  diflcharge  ;  this  was  forwarded  to  tiie  aader  afaenff  at  Wis- 
bech. Ob  the  next  day,  Sunday,  the  gaoler  received  a  warrant  of 
detainer  under  a  writ  of  ca.  «a.  iHiich  had  been  iaaued  the  day  before  : 
hddi,  that  the  sheriff  was  entitled  to  detain  the  ddsndant  for  a  rea« 
sonable  time  after  the  receipt  of  the  order,  for  the  purpose  of  search- 
ing has  office  for  writs,  and  the  defendant  wai  not  entitled  to  his 
dischaifge  under  29  Car.  2.  c.  27,  s.  6.  on  the  groand  that  the  ser- 
nee  of  the  wamnt  on  Sunday  was  void.  SamMoi  ▼.  Buller,  1  £xch« 
439. 

EJECTMENT. 

4  Geo.  2,  c.  28.  Re-entry  where  no  mrfieieui  dulrefs.— •By  sect.  8 
of  4  Geo.  2,  c.  28»  in  case  of  judgment  against  the  casual  Rector,  or 
noaaoit  for  not  confessing  lease,  entry,  and  ooster,  if  it  shall  be  made 
appear  to  the  ooort,  where  the  snit  is  depending,  by  affidavit,  or  be 
proved  upon  the  trial,  in  case  the  defendant  appears,  that  half  a 
year's  rant  was  dae  before  the  declaration  in  ejectment  was  delivered  ; 
and  that  no  sufficient  distress  was  to  be  (bond  on  the  demised  pre- 
miaea  ooanterraihng  the  arrears  then  due,  and  that  the  lessor  had 
power  to  re-enter  in  every  soeh  case,  the  lessor  in  ejectment  shall 
rocover  judgment  and  execation  in  the  same  manner  as  if  the  rent 
in  amar  had  been  legally  demanded  and  a  re-entry  made.  In  an 
ejectment  nnder  the  above  statute,  where  the  premises  are  kept 
locked,  and  access  rehised  by  the  parties  in  possession,  so  that  it 
casuiot  be  ascertained  whether  there  is  a  sufficient  distress  thereon 
or  not,  the  affidavit  stating  those  facts  is  sufficiently  positive,  if  it 
state  a  belief  only  that  there  is  no  sufficient  diatreis  on  the  premises. 
Doe  Dem.  Coxy.  Roe,  5  D.  and  L.  272. 

See  per  Tenterden.  C.  J.  in  Doe  Dem.  Chippendale  v.  Dyson, 

M.  and  M.  77. 

EXECUTION. 

1 .  Order  for  payment  of  money — Twelve  months — Scire  facias — Ca. 
8a. — ^Where  a  rule  of  court  for  payment  of  money  is  more  than  a  year 
and  a  day  old,  it  is  not  necessary  to  sue  out  a  scire  facias,  or  to 
obtain  the  leave  of  the  court,  before  suing  out  execution  upon  it,  by 
virtue  of  1  &  2  Vict.  c.  110,  s.  18.  Therefore,  where  a  rule 
obtained  by  a  defendant  had  been  discharged  with  costs,  and  the 
coats  taxed  on  the  Master's  allocatur,  and  more  than  a  year  and  a 
day  after  the  allocatur,  the  plaintiff  issued  a  ca.  sa.  upon  it.  Held,  on 
motion  to  set  aside  the  ca,  so.,  and  discharge  the  defendant  out  of 
cutody ,  that  the  proceedings  were  regular,  and  that  it  was  not  necessary 
that  the  pWntiff  should  have  issued  a  scire  facias,  or  obtained  the 
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leave  of  the  court  to  isane  execation.     Re  arhitraiioH  between  Spwmer 
and  Payne,  5  D.  and  L.  310. 

2.  Ca,  sa.'^MemberofParliameat^^PrwUege — ^A  member  of  tlie 
Hoase  of  CommooB  is  privileged  from  arrest  under  a  ca.  sa.  for  fortj 
days  before  and  fortj  days  after  each  meeting  d(  Parliament.  And 
the  privilege  is  equally  applicable  to  the  meeting  of  a  new  FarliameDt 
after  a  dissolution,  as  to  the  meeting  of  a  Parliament  after  a  proro« 
gation.     Croady  ▼.  Duneombe,  5  Dowl.  and  L.  209. 

Per  Pollock,  C.  B. :  "  The  question  then  is,  what  is  the 
privilege  of  Parliament  with  reference  to  freedom  from  arreat  ?  In 
Blacfcstone's  Commentaries,  yoI.  1,  p.  165,  it  is  said,  that  in  esse 
of  a  commoner,  this  privilege  from  arrest  extends  to  forty  days 
after  every  prorogation,  and  fr>rty  days  before  the  next  appointed 
meeting.  In  Bac.  Abr.  tit. '  Privilege,'  (C)  the  authorities  are 
collected.  It  appears  that  in  an  old  Irish  statute,  3  Edw.  4,  c.  I, 
the  privilege  is  expressly  limited  to  forty  days  before  and  forty 
days  after  the  meeting  of  Parliament.  In  the  case  of  the  Earl  of 
Athol  V.  Earl  of  Derby,  cited  by  Blackstone,  and  which  ooconed 
in  the  24  Car.  2  (1672)  it  is  stated,  that  the  commons  claimed 
forty  days  before  and  forty  days  after  each  session.  In  Jenkins, 
3rd  Cent.,  case  36,  p.  1 18,  it  is  said  that  the  privilege  extends  to 
forty  days  before  the  Parliament  and  forty  days  after." 

INQUIRY,  WRIT  OF. 
Teste  in  vacation, — ^A  writ  of  inquiry  may  be  tested  in  vacation, 
being  a  proceeding  within  the  meaning  of  sect.  1 1  of  2  WilL  4,  c. 
39,  which  enacts,  that  if  any  writ  of  summons,  &c.,  issued  by  sntho- 
rity  of  that  act  shall  be  served  or  executed  on  any  day,  whe^ierin 
term  or  vacation,  all  necessary  proceedings  to  judgment  and  ezeca* 
tion  may,  except  as  therein  provided,  be  had  thereon  without  delay. 
CoUett  V.  Curling,  1 2  Jur.  855. 

Per  Coleridge,  J. :  "  The  only  question  is,  whether  a  writ  of 
inquiry  is  necessary  in  order  to  proceed  to  judgment  and  ex- 
ecution ;  if  so,  it  may  be  tested  in  vacation  as  well  a^  in  term, 
Edgell  V.  Curling  (3  Scott,  N.  R.  663)  [where  it  was  decided 
that  a  subpcena  ad  testificandum  cannot  be  tested  in  vacation]  n 
very  distinct  from  this  case :  that  is  not  in  strictness  a  proceediog 
in  the  cause,  which  this  is.  This  writ,  therefore,  is  properly  tested 
in  vacation." 

JUDGE'S  ORDER. 
Setting  aside — Costs — Refunding, — A  party  coming  to  the  court  to 
rescind  an  order  of  a  judge,  and  succeeding,  will  not  be  allowed  to 
make  a  subsequent  separate  application  to  have  the  costs  repsid 
which  he  has  paid  under  the  judge's  order  ;  it  should  have  been 
made  a  part  of  the  first  rule  that  the  costs  paid  should  be  refunded. 
Thompson  t.  Langridge,  5  D.  and  L.  213. 
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UMITATION8,  8TATUTEL 
1.  Suinf  aiU and eiUerm^ alias mtdpimiegwriU''^'"  FUing**'^Negm 
K^aitee  of  attorney,  iiabiUif  /or.— Sect.  10  of  2  &  3  WUi.  4.  c.  39, 
proTidcf  that  no  fint  writ  shall  be  availahle  to  prarent  the  operetioii 
cf  the  ttetote  Umitiog  the  time  lor  conmeiiciog  the  aotioD,  anless  it 
«ad  every  writ  (if  any)  isaned  in  contiooatioB  of  a  fireoediog  writ  shall 
be  vetnmedMiietf  iavMliit.aiid  entered  of  lecord  within  one  calendar 
month  next  after  the  eipiralion  thereof,  and  onlesa  erery  writ  issoed 
in  eontinaatian  of  a  preeeding  writ  shall  be  issaed  within  one  such 
calendar  month  after  the  expiration  of  the  preceding  writ,  and  shall 
oontain  a  memorandum  q>ecifying  the  day  of  the  date  of  the  first  writ, 
and  £sQch]  retom,  to  be  made  in  bailable  procesa  by  the  sheriff  or 
other  officer  to  whom  the  writ  shall  be  directed,  or  his  soooessor  in 
office,  and  in  process  not  bailable  by  the  plaintiff  or  his  attorney 
aomg  out  the  same.  In  a  late  case,  the  declaration  stated  that 
plaintiff  had  retained  defendant  as  an  attorney  to  proaeeute,  and 
oondnct  an  aotioa  in  the  Coort  of  Qoeen'a  Bench  for  tiie  reoorery  of 
a  debt,  and  it  became  a  duty  of  defendant  aa  such  attorney,  to  use 
doe  care  and  diUgence  in  prosecuting  and  conducting  the  action. 
Breach,  that  defendant  did  not  use  due  care  and  diligence ;  but,  on 
the  contrary  thereof,  prosecuted  and  conducted  the  action  in  a  care- 
leas  and  unskilfiil  manner,  in  this,  to  wit,  that  defendant  having  sued 
out  certain  writs  for  the  purpose  of  preventing  the  said  action  from 
being  barred  "  did  not  duly  file  the  said  writs  with  the  proper  officer 
of  the  said  coort,  according  to  the  necessary  and  accustomed  practice 
of  the  aaidcourt :"  held,  in  the  Exchequer  Chamber  after  verdict,  and 
after  judgment  for  plaintiff  in  the  Court  of  Queen's  Bench,  that  the 
word  'filmg'  might  be  understood  of  bringing  the  writ  into  the 
office  for  tl»  purpoae  of  its  being  entered  on  the  record ;  and  that 
the  doty  of  defendant  waa  properly  laid,  and  the  breach  of  that  duty 
liroperly  assigoed  m  the  declaration.  Hunter  v.  Caldwell,  13  Jur. 
985,  affirmbg  judgment  of  Queen's  Bench,  reported  1 6  Law  Joum., 
N.  8.,  Q.  B.  274 ;  8.  C.  1 1  Jur.  770. 

Per  Fitf  he,  B. :  "  The  instance  of  want  of  due  care  and  dill- 
goaee  appears  to  be  perfectly  well  assigned.  It  was  the  duty  of 
the  defendant  to  do  everything  proper  in  conducting  the  suit,  and 
to  caoac  the  statutory  forms  to  be  observed,  and,  therefore,  to 
cause  the  writs  to  be  filed  and  entered  of  record.  We  must  pre- 
aome  after  verdict  that  filing  the  writs  was  a  step  necessary  to  be 
taken  for  that  purpoae.  The  reason  given  by  the  Court  of  Queen's 
Bendk  is  quite  satisfactory  :  '  if  there  be  any  sense  of  the  word 
/Ita^,  according  to  which,  by  the  practice  of  the  court,  it  is  his 
duty  to  file  the  writ,  after  verdict  that. will  be  sufficient ;  and  we 
have  already  said  that  we  think  filing  may  reasonably  be  under- 
atood  of  bringing  the  writ  into  the  office  for  the  purpose  of  its 

o 
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being  entered  on  the  record,  and  that  it  is  tbe  daty  of  the  attorney 
to  bring  it  in/  " 

2.  Form  of  plea — Covnsonf.*—- The  UDtfonnity  of  Pirocesi  Aet, 
2  Will.  4,  c.  39,  having  pat  all  actions  on  tbe  same  footing,  tad 
made  the  isening  of  the  writ  of  Bammons  tbe  comaencemeiit  of  the 
anit,  the  plea  of  the  statute  of  limitations  oaght  to  be  in  tbe  ssbm 
form  ;  and  if  the  plaintiff  replies  that  the  cause  of  action  did  aeerac 
within  the  liAited  time,  he  most  show  by  a  proper  record  all  the  for* 
malities  required  by  the  1 0th  section  to  have  been  complied  with, 
just  as  he  mast  have  done  before  the  statute  where  there  was  a  pica 
that  the  canse  of  action  did  not  aocroe  within  Mx  years,  &c.,  befera 
the  commencement  of  the  sait.  In  an  action  of  oovenant  on  la 
indenture,  a  plea  under  the  8  &  4  Will.  4,  c.  42,  s.  3,  pleaded  in  bir 
of  the  farther  maintenance  of  the  action,  that  the  caose  oi  aetioa 
accrued  more  than  twenty  years  before  the  plaries  SMamoDS  wkh 
which  the  defendant  was  serred,  and  that  that  writ  could  not,  tceord* 
ing  to  2  Y^l-  4>  c.  39,  s.  10,  be  connected  with  any  antcfior  pfo* 
cess,  and  must,  therefore,  be  considered  as  the  commencement  of  tfat 
suit :  held  bad  on  special  demarrer*  First,  as  being  only  an  trga* 
flieotative  allegation  that  the  canse  of  action  aocmed  twenty  yesn 
before  the  commencement  of  the  suit ;  and  secondly,  that  it  ooglit 
not  to  have  been  pleaded  in  bar  of  the  fortfafer  maintenance  of  tiie 
action.     Higgsy,  Mortimer,  !2  Jar.  249. 

Per  Pollock,  C.  B.  :  '*  The  question  in  this  case  arises  w  to 
the  proper  mode  of  pleading  the  statute  of  limitatioBS,  siaee  the 
Stat.  ^Will.  4,  c.  39,  s.  10,  requiring  a  particular  aaode jof  iwuag 
and  continuing  writs  in  order  to  prevent  the  operation  of  any 
'  statate  of  limitations.  In  the  old  mode  of  proceedings^  if  the  plsin^ 
tiff' sued  by  bill  he  might  elect  to  treat  the  filing  of  the  biB,  or 
.  the  previous  process  by  htkat,  as  the  commencement  of  the  soi^ 
and  if  the  defendant  pleaded  that  the  cause  of  action  aecnied  orare 
than  six  years  before  the  filing  of  the  bill,  the  plaintiff  matt  have 
replied  tb^  latitat  returned,  with  con trnuance  to  connect  it  witii  the 
bill  (Beardmore  v.  Rattenbury,  5  B.  and  A.  452  ;  3  Wma.  Saund. 
2a.  n.  (i),  63g,  n.  (o).  If  the  defendant  had  pleaded  that  the 
cause  of  action  did  not  accrue  within  six  years  before  tbe  com* 
mencement  of  the  suit,  such  a  replication  was  neither 
nor  proper,  and  in  proceedings  in  the  Common  Pleas,  or 
writ,  the  plea  always  was  in  the  latter  form,  and  tbe  replicatioa 
alleged  that  the  canse  of  action  accrued  within  six  ycnra  before 
the  commencement  of  the  suit — and  the  plaintiff  moat  then,  as  a 
matter  of  evidence,  have  shown  tbe  iasaiag  and  retom  ef  tbe 
writs  and  proper  continuances  by  a  copy  of  the  record.  Aatbe 
nniformity  of  Process  Act  pots  all  actions  on  the  taaae  lsotiiig> 
and  makes  the  issning  of  the  writ  of  inmmoan  th0  oomuimiuf  ii^^ 
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of  the  suit,  the  plea  of  the  statote  of  limitations  ought  to  be  in 
the  same  form ;  aad  if  the  plaintiff  replies  that  the  cause  did  aocrue 
within  the  limited  time,  be  most  show  by  a  proper  record  all  the 
fonnalitiea  required  by  the  10th  section  to  have  been  complied 
with  just  as  he  must  have  done  before,  where  there .  was  a  jplefL 
that  the  cause  of  action  did  not  accrue  within  six  years,  &Cm 
before  the  commencement  of  the  suit." 

MISNOMER. 
3^4  Will.  4,  e.  42,  «.  II — AmemAneiU — Demurrer — Initials  of 
defemdatU, — ^Formerly  a  misnomer  in  the  declaration  of  either  the 
plaintiff  or  defendant  was  pleadable  in  abatement  (Com.  Dig.  tit. 
«'  Abatement."  E.  1 8,  F.  27  ;  Prac.  Com.  Law,  322).  But  by  3  &  4 
WilL  4,c.  42,  s.  11,  no  such  plea  is  now  allowed,  but  defendant  may 
Iwve  the  declaration  amended,  by  inserting  the  right  name.  It  has 
lately  been  decided  that  the  describing  the  defendant  in  a  declaration 
.by  his  surname,  and  the  initials  only  of  his  Christian  name,  is  not  a 
misnomer  amendable  under  the  3  &  4  Will.  4,  c.  42,  s.  11,  but  it  is 
an  insufficient  designation  of  the  defendant,  of  which  advantage  roust 
be  taken  by  demurrer.     Miller  v.  Hay,  12  Jur.  985. 

Per  Parke,  B.*:  "  Counsel  in  support  of  the  declaration  argued, 
that  the  proper  mode  of  taking  the  objection  was  by  application  to 
the  court  by  the  defendant,  to  oblige  the  plamtiff  to  amend,  under 
the  1 1th  section  of  3  &  4  Will.  4,  c  42,  which  substitutes  such  an 
application  for  a  plea  of  misnomer :  and  he  poiftted  out.  that  in 
the  cases  on  this  subject  in  which  it  has  been  held  that  the  use  of 
the  initials,  or  other  description  than  that  of  his  Chiislian  and 
surname,  ¥ras  bad  on  special  demurrer  (Esdaile  v.  Maelean, 
15  Meea.  and  W.  277  ;  Levy  v.  Webb,  17  Law  Joum.,  N.  S., 
Q.  B.  407  ;  Gatty  v.  Field,  Id.  408),  the  names  were  those  of 
other  persons,  not  those  of  parties  tq  the  suit ;  and  he  cited  the 
case  of  Rost  v.  Kennedy  (4  Mees.  and  W.  586  ;  3  Jur.  198),  to 
ahow  that  if  the  defendant  was  so  described,  the  proper  course 
was  to  apply  under  the  stat.  3  &  4  Will.  4,  c.  4  2,, to  amend  as 
for  a  misnomer.  On  the  other  hand  it  was  contended  by  the 
coonsel  for  the  defendant  that  this  was  a  defective  statement,  not 
a  adsnomer,  and  that  the  Court  of  Common  Pleas  had  intimated, 
in  refusing  to  set  aside  a  demurrer  for  this  cause  as  frivolous,  that 
the  cause  was  well  assigned  in  Nash  v.  Collier  (17  Law  Journ., 
N.  S.,  C.  P.  91 ).  We  think  that  this  view  of  the  case  is  a  right 
one.  The  defect  is  not  a  wrong,  but  an  insufficient,  designation 
of  the  defendant,  and  bad  on  the  face  of  the  declaration.  Before 
the  act  iior  the  amendment  of  the  law,  the  defendant  could  not 
have  pleaded  a  misnomer  in  abatement  if  so  described,  in  most  if 
not  all  the  cases,  as  he  could  not  have  truly  stated  that  he  was 
not  known  by  that  name*  and  yet  it  was  a  defect  of  which  advan- 
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tage  could  be  taken  in  some  form ;  and  being  on  tbe  face  o(  tbs 

declaration,  a  demnrrer  is  the  proper  form/' 

NONSXHT.  JUDGMENT. 

Form  of  affidavit. — On  a  motion  for  judgment  as  in  case  of  t 
son«8ait«  the  affidavit  stated  "  that  no  notice  of  trial  had  bcea 
giren  in  this  cause,"  without  negativing  that  a  trial  had  in  pomt 
of  fact  been  had  :  held,  sufficient.  Wbolmer  ▼.  CoUitu,  5  Dowl 
and  Lownd.  306. 

NUL  TIEL  RECORD. 

Trial'^Issue  ro//.— -It  is  necessary,  in  order  to  try  tbe  israe  joiodl 
on  a  plea  of  nol  tiel  record,  that  the  issue  roll  should  be  made  nf 
and  carried  in  notwithstanding  the  Gen.  Rule  of  Hi!.  Term,  4  WiH.  4. 
pt.  ii,  r.  15,  which  says  that  the  entry  of  proceedings  on  the  record 
for  trial,  or  on  the  judgment-roll  (according  to  the  nature  of  the 
case)  shall  be  taken  to  be,  and  shall  be  in  fact,  tbej&vf  entry  of 
proceeding^  in  the  cause,  or  of  any  part  thereof,  upon  record*  Jwsk" 
Mon  r.  Oates,  5  Dowl.  and  Lownd.  231. 

OUTLAWRY. 

Reversal  by  writ  of  error^^Appearance — Attorney's  wUhmiif.*^ 
The  defendant  was  outlawed  for  not  entering  an  appearance,  where 
upon  a  writ  of  error  coram  nobis  was  allowed  to  reverse  die  outlawry. 
On  application  to  set  aside  the  writ  of  .error :  held,  that  it  is  do( 
necessary  that  the  attorney  for  the  plaintiff  in  error  should  abow 
by  affidavit  that  he  has  the  authority  of  the  outlaw  to  issue  sncli 
writ,  nor  that  the  outlaw  has  entered  an  appearance  to  the 
original  action.  Comewall  ▼.  Ives,  2  Bail  Cot.  Gas.  195;  S.  C. 
12  Jur.  1003. 

Per  Erie,  J. :  "  The  officers  of  the  court  inform  me  that  it  is 

not  the  practice  for  an  outlaw  luing  out  a  writ  of  error  to 

an  outlawry^o  enter  an  appearance  in  the  original  action    and  I 

by  reference  to  Tidd's  Forms  (8th  edit.  p.  58,  s.  86),  that  it  is 

not  until  after  the  reversal  of  the  outlawry  that  the  deftendantfa 

appearance  is  entered.'* 

PLEAS. 

Rule  to  plead  several  matters — Setting  aside  pleas — Re^pteafinf 
without  new  rule  —  Coverture,  plea  of. — ^The  defendant  after  ap- 
pearing by  attorney,  obtained  an  order  to  plead  together  her  eover* 
ture  in  bar  and  the  statute  of  limitations.  She  pleaded  those  pkas 
accordingly.  They  were  afterwards  set  aside  by  a  judge  at  cfasm* 
hers,  on  the  ground  that  they  ought  not  to  have  been  pleaded  toge* 
ther,  as  coverture  ought  not  to  be  pleaded  after  appearance  by  i^tor- 
ney.  The  defendant  then,  without  any  fresh  appearance  or  order  to 
plead  several  matters,  delivered  pleas  of  coverture  to  the  two  fint 
counts,  and  the  statute  of  limitations  to  the  whde  declaration.  Tbe 
pUdntiff  thereupon  signed  judgment  for  want  of  a  plea.     That  jadg- 
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aiCDt  hanng  been  let  aside  by  judge's  order  with  coBto,  it  was  held 
«poa  applioBtion  to  resctod  that  order^  that  the  judgment  was  im* 
properly  signed,  as  the  order  to  plead  several  matters  did  not  bind 
the  defendant  to  plead  eaeh  plea  to  the  whole  dedarakbn,  and  the 
Older  setting  aside  the  former  pleas  did  not  make  a  new  role  to 
plead  several  matters  necessary.  Fryer  t.  Andrews,  5  Dowl.  and 
Lownd.  221.  ^    .      - 

PRISONER. 
Charging  m  etecutum-^IrregularUg  no  eijectum. — It  is  no  cause 
to  show  against  a  motion  to  charge  a  defendant  in  execution,  who 
has  been  brought  up  on  a  writ  of  haheae  carpue  ad  saiis/adendumt 
that  the  warrant  of  attorney  on  which  the  judgment  has  been  signed 
was  given  without  consideration,  and  the  judgment  signed  in  breach 
of  good  faith.  Such  facts  are  the  proper  grounds  of  a  substantive 
^aioticm  to  set  aside  the  warrant  of  attorney,  and  judgment  and  sub- 
aequent  proceedings,  and  to  discharge  the  defendant  out  of  custody. 
The  court  will,  therefore,  not  postpone  the  motion  to  charge  the 
defendant  in  execution,  until  the  other  rule  comes  on  to  be  discussed. 
Cdake  V.  Wrighi.  5  Dowl.  and  Lownd.  274. 

SCIRE  FACIAS. 
1 .  PmbUe  Compang  —  Notice  to  shareholder  of  Judgment.  —  By  7 
&  8  Viot.  c.  110,  s.  68,  it  is  enacted  that  no  motion  shall  be  made 
nor  anmoions  granted  for  the  purpose  of  charging  any  shareholder 
or  former  ahareholder,  until  ten  days'  notice  thereof  shall  have  been 
given  to  the  person  sought^  to  be  charged  thereby.  In  a  case  where 
the  plaintiff,  who  had  obtained  a  judgment  against  a  company,  gave 
notice  to  a  former  shareholder  of  his  intention  to  make  a  motion  to 
the  court,  or  an  application  to  one  of  the  judges  thereof,  for  a  rule 
or  summons,  calling  upon  him  to  show  cause  why  execution  should 
not  issue  against  him,  and  accordingly  obtained  a  summons,  which 
was  dismissed  by  the  judge  at  chambers :  Held,  that  the  notice  was 
thereby  exhausted,  and  that  the  plaintiff  was  not  entitled  under  it  to 
make  a  subsequent  motion  to  the  court.  Corden  v.  Universal  Gas 
Conymny.  12  Jur.  630. 

Per  Wilde,  C.  J.  :  "I  think  the  last  point  is  decisive  against 
this  application.  It  was  thought  fit  by  the  legislature  that  any 
shareholder  sought  to  be  charged  upon  a  judgment  obtained 
against  the  company,  should  have  ten  days  notice  of  the  appli- 
cation for  a  lule  or  summons  calling  upon  him  to  show  cause  why 
execution  should  not  issue  against  him ;  and  it  was  left  in  the 
option  of  the  plaintiff  to  make  the  application  either  to  the  court 
or  to  a  judge  at  chambers.  The  plaintiff  gives  a  notice  of  his 
intention  to  do  one  of  two  things,  and  the  party  receiving  it 
would  reaaonably  expect,  if  one  of  the  two  were  done,  namely,  if 
an  application  were  made  to  a  judge  at  chambers,  that  the  notice 
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J     woaU  U4  {W*i§Sed«     He  acodrdmgly  goes  before  a  jodge  at  diani- 

.    bers».  m)d  %ht  (kumtiioiis  is  dismisaed,  for  what  cauee  does  not 

'     appear^  iwb  the  plaintiff's  affidavits  do  not  mention  the  £act  of  the 

application  .haying  been  made  at  chambers  at  all.     This  is  not, 

therefore,.,  by  way  of  appeal  from  the  decision  of  the  jadgest 

.     chambfri;  but.  most  be  taken  to  be  an  original  application  to  the 

Court ;  and  I  think  thai  the  plaintiff  failed  to  comply  with  the  act, 

which  requires  him  first  to  give  ten  days*  notice,  inasmuch  as 

tbe  (Origin^  notice,  which  has  been  acted  upon  in  the  manner  I 

have '  before  ^tfd,  was  exhausted,  and  no  fresh  notice  has  beea 

^     given/'      >  I  J  -.       . 

2.  Public  compony— *"  Shareholders  for  the  time  being" — Renewin§ 
uppiicatiOA  rr-  Costs  of  previous  applicatiotu  —  Affidavits  stated,  that 
from  retaras,  ^ed  by  a  company  in  the  registration  office,  it  appeared 
that  D.  G,  had  signed  a  consent  to  act  as  one  of  the  proviaooal 
committee ;  that  he  was .  a  party  to  the  deed  of  settlement,  which 
appointed  him  a  director,  and  contained  a  recital  that  the  parties 
.thereto  had  taken  shares,  and  a  stipulation  that  each  director  should 
hqld  fifty  ;  that  no  transfer  of  shares  by  D.  C.  had  been  registered 
in  the  office  on  November  6th,  ftv^  days  before  the  rule  was  moved : 
field,  that  it  sufficiently  appeared  that  D.  C.  was  a  shareholder  for^ 
the  time  being,  ^nit  liable  as  such,  under  7  &  8  Vict.  c.  1 10,  s.  6ii, 
to  execution  upon  a  judgment  obtained  by  the  plaintiff  against  the 
company.  A  rule,  calling  upon  the  same  D.  C  to  sh^w  cause  why 
^execution  upon  the  same  judgment  should  not  issue  against  him  aa  a 
ibrmer  shareholder  iti  the  company,  was,  in  a  previous  term,  dia- 
^charged  with  costs,  op  the  ground  that  a  notice  given  under  the  6Sth 
flection  had  been  exhausted ;  the  costs  of  that  rule  had  not  beea 
|mid,  but  a  fresh  notice  had  been  given,  charging  D.  C.  as  a  share- 
holder for  the  time  being.  Held,  that  the  plaintiff  was  entitled  to 
iflsue  execution  against  D.  C.  as  a  shareholder  for  the  time  being. 
iCorden  v.  Universal  Gas  Company,  13  Jur.  11). 

Per  Ckiltraan,  Just. :  "  As  to  the  first  question,  whether  the 
court  should  postpone  the  hearing  of  the  present  application  until 
the  costs  of  the  previous  one  have  been  paid,  we  thiiJc,  that  as 
the  defendant  Causse  has  got  an  order  in  his  favour  for  those 
costs,  and  it  does  not  appear  that  he  cannot  enforce  it,  no  saf- 
iicient  grounds  have  been  shown  for  staying  proceedings  till  the 
costs  are  paid.  As  to  whether  Causse  is,  or  is  not  a  shareholder 
there  can  be  no  contest.  By  the  3d  section  of  7  &  8  Vict,  c 
110,  the  word  "  shareholder"  means,  "  any  person  entitled  to  a 
share  in  the  company,  and  who  has  executed  a  deed  of  settle- 
ment." The  deed  in  this  case,  which  Causse  baa  executed,  recites 
that  he  bad  taken  shares ;  and  by  the  13th  section,  his  liability  as 
.    a  shareholder  aontiJiaes  until  he  has  mad<a  return  of  a  tranaferof 
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bia  aharea  porauaat  to  the  proTiaioDS  of  the  act.  This  he  has  not 
done;  therefore  he  aeems  to  be  a  shareholder  for  the  time  being, 
ami  properly  subject  tu  this  ezecutiua.  Bat  the  objectiua  to  thq 
rale  ia,  that  a  former  spplicatiao  haa  una uccess fully  beeo  made  to 
the  court,  which  was  substantially  the  same  as  the  present.  No 
doubt,  had  that  application  been  heard  on  the  question,  whether 
or  no  be  was  a  ahareholder  of  the  company,  the  court  would  not 
now  entertain  the  question  again  i  but,  in  the  former  case,  the 
original  notice  required  by  the  act  was  considered  f^  have  been 
exhausted,  and  the  plamtiff  wnsin  the  same  position  ^g  if  no  notice 
at  all  had  been  given,  and  on  that  ground  the  court  (jjicbarged  his 
rale.  In  tiie  present  iastance,  he  atande  in  a  diffei^nt  position  ; 
.  he  baa  given  a  new  notice  ;  and,  without  doiog  vjoience  to  the 
established  cases.  1  thiak  we  may  reasonably  hold  that  he  is 
entitled  to  be  heard  on  his  preseut  applicatioa,  and  that  this  rule 
roust  be  made  absolute." 

3.  Public  Compaay  —  Sktreftolders  at  time  of  tontraeta — Suhse- 
guaH  aAareiolders  —  CoUusive  transfert,  4c.  —  In  an  action  of  debt 
apiiost  tbe  public  officer  of  a  joint-stock  company,  judgment  was 
si^u^  for  the  nomioal  debl  in  the  declaration ;  the  court  granted  leave 
}o  iasue  a  sat.  fa.  opoa  tbe  judgment  under  stal.  7  Geo.  4.  c.  16, 
aguuat  a  member  of  the  company  at  tbe  time  when  the  contracts 
^on   which   judgmeat   was  obtained  were  enter^,  jnto,  plaintiff 
ondertaking  not  to  levy  more  than  was  due.  The  court.^Q  g^ranted 
leave  to  issue  a  sei.  fa.  against  a  member  of 
time  wheo  some  only  of  the  contracts   upon 
ohtuaed  were  entered  into ;  execution  to  be  lie 
for  which  he  was  liable.     Affidavits  on  whichtl 
grant  leave  to  issue  a  sd./a.  against  B„  show 
had  been  taken  against  ten  of  the  preeeat  mem 
and  ezecntion  issued  which  had   been  unprodu 
present  members  had  no  property  which  could 
and  that  B.'a  name  appeared  aa  a  member  ol 
Rtora  made  in  March.  1845.     The  affidavit  of  B.  stated,  that  he 
ma  not  a  a>ember  of  tbe  oompany  at  the  time  when  the  contracts 
npou  which  judgment  was  obtained  were  entered  iota  ;  and  affidavits 
on  bis  belialf  stated,  that  tbe  aiiares  of  G.,  who  waa  a  member  of 
tbe  company  at  the  time  when  it  stopped  payment,  had  been  tr^ns- 
iored  without  coaBideration,  and  in  coUusiua  with  certain  officer?  of 
tbe  company,  and  that  P.,  one  of  the  present  members  of  tbe  com- 
pany, was  actuary  of  a  certain  Asnirance  and  Loan  Association,  and 
as  sadi,  held  three  shares  of  the  company,  and  was  entitled  to  be 
indemnified  agunst  any  liability  which  he  might  iocnr  by  bemg  trus- 
tee ;  bold,  first,  that  it  was  not  necessary  that  proceedings  should 
bave  been  taken  and  execution  issued  against  ezistiog  members, 
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where  the  probability  was  tbat  such  executions  would  be  ineflTectoiL 
Secondly,  tiiat  B.  being  abown  to  be  a  member  in  Mareb,  1845,  it 
was  incumbent  upon  him  to  state  when  and  by  what  act  he  ceaaedto 
be  so.  Thirdly,  tbat  a  coUusiTe  transfer  of  the  shares  of  6.  was  no 
answer,  plaintiff  not  being  abown  to  be  a  party  to  such  transfer. 
Sixthly,  tbat  it  was  not  necessary  that  proceedings  should  have  been 
taken  against  P.  Harvey,  Public  Officer,  8fC,  v.  Scott,  Public  Officer, 
8fc.,  12  Jur^l2. 

SUMMONS,  WRIT  OP. 
Misdescription  of  defendant — Phariesfor  alias, — A  writ  described 
a  defendant  as  *'  the  Right  Honourable  Baron  Suffidd/'  his  true 
description  being  "  the  Right  Honourable  Henry  Vernon  Haihord 
Baron  Suffidd ;"  the  court  refused  to  set  aside  the  process  on  that 
ground.  A  precipe  being  made  out  for  an  alias  writ  a  phiries  was 
by  mistake  issued :  Held  to  be  no  ground  for  setting  aside  die 
pluries  {Welhr.  LordSuffield,  5  D.  and  L.  177. 

TRIAL,  NOTICE  OF. 
Form /or  notice — Time  of  giving,  —  Tliere  is  no  particular  fbna 
requisite  for  a  notice  of  trial,  so  that  it  unequivocally  conve3rB  to  tiie 
party  to  whom  given  the  intention  of  the  plaintiff  to  try  at  a  par« 
ticukr  time  and  place.  Where  a  notice  stated  incorrectly  that  the 
cause  was  made  a  remanet  from  the  last  sitting^  in  a  previous  term, 
but  correct  in  other  respects  :  held,  a  good  notice.  A  notice  of 
trial  may  be  given  after  a  cause  is  set  down  for  trial.  Cfimger  t. 
Pgcroft,  12  Jur.  898. 

Per  Coleridge,  J. :  "  The  case  of  Pyte  r.  Stevenson,  2  W, 

^lack.  Rep.  1298,  is  an  authority  to  show  that  the  form  of  a  noliee 

'    of  trial  is  immaterial  if  it  prove  unequivocally  that  it  is  the  intea« 

tion  of  the  plaintiff  to  go  to  trid  at  a  certain  spedfied  time.    Hie 

-    notice  there,  although  it  purported  to  be  the  continuance  of  a 

'    former  notice,  was  hdd  good  as  an  origind  notice.    But  it  was 

'    said  tbat  a  cause  could  not  be  set  down  for  trid  mitil  a  proper 

notice  had  been  given.     No  authority,  however,  was  adduced  in 

support  of  this  proposition.     The  cases  of  Jacks  ▼.  Bfayor,  (8 

Term  Rep/245),  and  Ellis  v.  Trader  (2  W.  Black.  Rep.  79^ 

cited,  I  think  are  not  in  point,  nor  does  it  anywhere  appear  to 

have  been  Idd  down  that  such  is  necessary.     In  practioe  no 

doubt  the  greater  number  of  notices  of  trial  are  given  before 

entering  the  same  for  trid,  because  it  is  usudly  indmed  on  titt 

issue ;  but  this  is  by  no  means  necessary." 

TRIAL,  WRIT  OP. 
Setting  aside  verdict  by  judge — Irregularity — NuBity-'^Weuaer.'^^ 
The  3  and  4  WilL  4,  c.  42,  gives  power  to  a  judge  to  stay  ex- 
ecution on  a  writ  of  trid,  so  as  to  enable  the  party  to  more  far  a 
new  trid,  but  does  not  enable  the  judge  to  grant  a  new  trid.    A 
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jodge  at  chambers  having  made  an  order  to  set  aside  a  verdict  for  the 
plamtiff  on  a  writ  of  trials  on  the  ground  of  an  insofficient  notice  of 
trial,  it  was  hdd  that  the  judge's  order  was  an  irregularity  only,  and 
not  a  nullity ;  and.  therefore*  might  be  waived.  Orgill  v.  Bell,  5 
I>owl.  and  L.  217. 

P^  Alderson,  B. :  "I  have  no  doubt  that  this  order  was  an 
irregularity  which  would  have  been  set  aside  if  the  application  had 
been  made  in  proper  time.  It  is  not,  however,  a  nullity.  There 
must  be  some  end  to  litigation,  and  the  uEual  rule  in  cases  of 
irregularity,  that  the  complaining  party  must  come  in  reasonable 
time,  must  prevail  in  the  present  case." 

WARRANT  OF  ATTORNEY. 
Old — Affidavit  of  being  alive — Agreement  to  waive  suck  affidavit."^ 
On  a  motion  to  enter  up  judgment  on  an  old  warrant  of  attorney, 
an  affidavit  that  the  deponent  has  seen  the  defendant  alive  within 
tliree  months,  and  that  he  is  now  residing  at  Paris,  is  insufficient ; 
unless  it  also  state  that  his  residence  there  is  unknown.  A  party 
may,  by  the  terms  of  the  warrant  of  attorney,  waive  the  necessity  oif 
an  affidavit  being  made,  of  his  having  been  recently  seen  alive,  in  order 
to  obtain  leave  to  enter  up  judgment  after  a  year  and  a  day  have 
elapsed.     Tripp  v.  Stanley,  5  Dowl.  and  Lownd.  262. 

2.  Attestation — Adoption  of  attorney — Form  of  attestation.^'-'^rhe 
attestation  to  a  warrant  of  attorney,  under  sect.  9  of  the  1  &  2  Viet. 
c.  110,  was  in  the  following  form  :  "  Signed,  sealed,  and  delivered 
by  the  said  H.  H.  (the  defendant)  in  my  presence ;  and  I  declare 
myself  to  be  attorney  for  the  said  H.  H. ;  and  that  I  subscribe  my 
name  as  such  attorney.  (Signed)  G.  O.,  solicitor."  It  was  held 
that  this  was  a  sufficient  compliance  with  the  terms  of  the  statute. 
It  vras  also  held  that  it  need  not  appear  on  the  face  of  the  attestation, 
in  express  words,  that  the  attorney  attesting  the  defendant's  signa- 
ture attended  at  the  defendant's  request,  and  that  he  was  named  by 
him.  Semble,  that  the  adoption  of  a  person  by  the  defendant  as  hU 
attorney  would  suffice,  although  not  nominated  by  him.  Chray  r. 
Hall,  13  Jur.  124. 

Per  Patteson,  J.  :  "  It  does  not  appear  on  the  face  of  the  attes- 
tation that  the  attorney  was  expressly  named  by,  and  attended  on 
behalf  of,  the  defendant.  It  was  contended  that  it  ought  to  have 
done  so.  There  were  no  cases,  however,  cited  during  the  argu- 
ment, nor  do  I  find  any,  in  which  it  has  been  held  that  it  must 
appear  on  the  attestation  {  although  the  cases  decided,  where  tfie 
question  of  the  insufficiency  of  the  attestation  has  arisen,  seem  to 
have  had  these  words  inserted.  Upon  looking  at  the  act  of  Par- 
liament, it  does  not  appear  that  these  words  must  be  inserted.  *  * 
I  am  slow  to  believe  the  assertion  of  defendants,' that  no  attorney 
was  named  on  their  behalf.  It  is  a  matter  so  well  known  in  the 
Com.  Law]  d 
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prpfeaaion,  I  am  always  disposed  to  think,  that  where  an  attorney 
18  ap[»lied  to^  he  does  his  datj." 

S,  Settiag  aside/or  want  of  eonsideration. — Where  certain  goods 
were  vested  in  trustees  for  benefit  of  infant  children,  the  trustees  re- 
fofling  to  act*  upon  which  the  grandmother,  with  whom  the  infant 
chilc^en  were  living,  took  part  away,  and  suffered  a  portion  to  remain 
in  the  possession  of  the  step&ther  on  his  giving  a  warrant  of  attorney, 
the  court  refused  to  set  aside  the  warrant  of  attorney  on  the  ground 
of  want  of  consideration.  Qfuare,  whether  the  court  will  set  ande  a 
warrant  of  attorney,  even  where  there  appears  to  have  been  no  con- 
sideration.    Gray  V.  Hallt  13  Jur.  124. 

Per  Fatteson,  Just. :  "  There  are  several  cases  of  frauds  ille- 
gality of  consideration,  &c.j  in  which  the  court  have  set  them 
aside ;  one  case,  I  find,  where  a  man  executed  a  warrant  of  attorney 
to  a  friend*  to  whom  he  was  not  indebted,  to  protect  his  property ; 
and  a  question  arose  whether  it  could  be  avoided,  on  the  ground 
of  want  of  consideration.  That  was  not  ao  application  by  himseK 
however,  but  on  behalf  of  his  creditors.  If  this  had  been  simply 
a  question  whether  or  not  there  had  been  any  consideration,  I  should 
have  had  gpreat  difficulty  in  saying  that,  upon  that  ground,  the  de- 
fendant would  be  entitled  to  have  the  judgment  set  aside.  There 
fertainly  was  some  colour  for  giving  the  warrant  of  attarney, 
although,  perhaps,  not  sufficient  to  maintain  an  action.  The  de- 
fendant was  in  possession  of  the  furniture,  and  the  plaintiff  suffered 
■  him  to  retain  a  portion  on  his  executing  the  security  in  question." 
See  Harrod  v.  Benton,  8  Barn,  and  Cress.  217;  Webb  t. 
Taylor,  1  Powl.  and  L.  676;  Pract.  Com.  L.  355. 

WITNESS. 

1.  Imtereated'-Indemnity—GSs  7  Vict.c.SS — "  Imme^SateorMh 
mdual  behalf t  SfC,** — In  an  action  for  money  had  and  received  to  the 
use  of  the  plaintiff,  a  witness  called  on  the  part  of  the  defendant  said 
on  the  voir  dire,  "  I  indemnified  the  defendant ;  the  defendant  said 
at  first  he  would  defend  the  action;  I  said  I  will  share  the  loss: 
hdd,  that  he  was  a  competent  witness  under  the  6  &  7  Vict  c  85, 
and  perhaps  even  independently  of  that  statute.  SemUe,  that  the 
test  whether  a  witness  is  "  a  person  in  whose  immediate  and  indi> 
Yidnal  behalf  an  action  is  brought  or  defended  either  wholly  or  in 
part,"  is,  would  his  declarationa  be  receivable  against  die  party  on 
whose  behalf  he  is  called  to  give  evidence.  CoiicfMimi,  that  the  oons 
liea  on  the  party  objecting  to  the  testimony  of  a  witness  on  die 
gnnnd  of  interest  since  6  &  7  Vict  c.  85,  s.  1,  to  show  that' the 
esse  fidls  within  the  proviso  in  that  section.  Soj^  ▼.  iloftttuoai 
12  Jur.  1054. 

2.  Nan^tendoHce  on  nibptauh^Actiam  againet  wiiaeeM — Ne  cmai 
of  action,  but  several  issues. — In  order  to  FPwntain  an  action  i^gaioit 
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A  wilneii  lor  not  «tttiidiiig  to  gm  cfi^enoe  in  obedicBce  lo  a  tQb- 
poeoat  the  plfliatiff  miMt  allow  that  he  has*  in  ogoaeqiMBee  of  hia 
abaence*  auataiiMd  some  damage ;  hot  where  there  are  eeveral  iMraea 
lor  trial,  the  oirouinateoce  that  the  pbtntiff  had  no  good  canae  of 
action  does  not  necesaarily  exclude  the  phdntifffrom  haTiog  anatained 
anch  damage,  ai  he  may  have  anatained  it  in  reapect  of  the  coila  of 
aome  of  the  iaanea  on  which  he  might  have  anooaeded  by  the  leali- 
mony  of  roeh  witneaa.     Cowling  t.  Goje,  13  Jar.  101. 

P^r  WUde,  C.  J. :  *'  With  respect  to  the  vdidity  of  the  plea, 
it  »  to  be  obaerved  that  the  declaration  ia  for  the  injury  aoatained 
by  the  plaintiff  in  coniequenoe  of  the  hreaoh  of  daty  by  the  defendant 
ia  not  obeying  the  anl^MBaa,  and  by  means  of  which  breach  of  duty 
the  declaration  alleges  the  plaintiff  waa  delayed  in  reoovering  hia 
damages  against  Foulkes,  and  alao  waa  obliged  to  pay  him  certain 
costs,  and  also  that  certain  costs  incorred  by  the  plaintiff  in  pro« 
ceediog  to  trial  became  useless ;  and  the  question  is,  whether  the 
want  of  a  good  cause  of  action  against  Foulkes  shows  that  the 
plaintiff  ia  not  entitled  to  recover  for  any  part  of  tiiis  matter  of 
complaint,  for,  unless  it  has  that  effect,  the  plea,  being  pleaded  to 
the  whole  cause  of  action,  is  bad.  By  the  statute  of  Anne,  which 
enabled  the  defendant  to  plead  several  matters,  or  since  that 
statute,  when  only  one  issue  haa  been  joined,  a  plaintiff  who  had 
no  cause  of  action  could  not,  under  ordinary  circumatanoes,  anatain 
any  damage  from  the  absence  of  a  witness  ;  and  thia  ia  the  raaaon 
why,  in  several  of  the  cases  which  have  been  determined  on  the 
aubject  of  the  action  for  disobeying  subposuaa  (when  it  did  not 
appear  that  more  than  one  issue  waa  joined),  the  court  have  ooa« 
aidered  that  an  aUegation  of  a  good  cauae  of  action,  either  in  expreaa 
terms  or  in  terms  which  were  held  to  imply  it  after  verdict,  waa 
necessary  to  sustain  the  judgment  for  the  plaintiff,  beoanae,  in  the 
absence  of  such  an  aUegation,  the  declaration  did  not  show  tiM 
plaintiff  had  sustained  any  particular  loss  or  damage  by  the  noB- 
attendanoe  of  the  defendant.  In  an  action  such  aa  thia  is,  for  a 
breach  of  duty,  not  arising  out  of  contract  between  the  plaintiff 
and  the  defendant,  but  for  diaobeying  the  order  of  a  competent 
authority,  the  existence  of  actual  damage  or  loss  ia  essential  to  the 
action,  as  the  law  will  not  imply  a  loss  to  the  plaintiff  from  mere 
diaobedteoce  to  the  subpoena;  But  when,  since  the  statute  of 
Anne,  there  are  several  issues,  it  may  Ke  that  the  plaintiff  haa  no 
cause  of  action,  but  yet  he  may  have  sustained  damage  in  reapect 
of  costs  of  some  of  the  issues  on  which,  although  fiuling  in  hia  suit 
'  generally,  he  might  have  succeeded  by  the  testimony  of  the  witness, 
H  he  had  attended  in  obedience  to  his  subpmna.  It  is  clear  that 
the  terma  of  thia  declarp^bn  comprehend  anch  damage,  and  that 
the  aOegatioa  that  the  f  'fendant  was  a  material  witnesa  on  the 
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issuer  is,  after  Terdict,  a  sufficient  allegatioD  that  the  plaintiir  would 
have  ancceeded  on  some  of  them  if  the  witnesa  had  given  hia  evi- 
dence ;  and,  cotieequehtlj,  that  he  may  have  aaatained  pecomary 
loss  from  the  absence  of  the  defendant,  although  he  had  no  cause 
of  action  against  Foulkes/' 

8.  Legatee, — In  ejectment  by  the  devisee  under  the  former  wSi 
against  the  devisee  under  a  subsequent  will,  a  legatee  under  a  former 
will  is  a  competent  witness  for  the  lessor  of  the  plaintiff,  by  statate 
6  &  7  Vict.  c.  85.     Doe  dem.  Vimgoe  v.  Nickolis,  13  Jnr.  123. 

Mr.  Just.  Patteson  observed  that  in  Sage  v.  Robinson  (12  Jar. 
1054)  it  was  held  that  a  person  who  had  agreed  to  share  with  the 
defendant  the  costs  of  the  defence  was  a  competent  witness  under 
the  statute,  and  finally  said,  "  It  is  impossible  to  say  that  the  witness- 
had  an  immediate  benefit,  though  the  action  is  for  hia  mediate 
benefit." 


ABATEMENT. 
Affidavit  of  verification — Defect  in  waived  —  Irregularity, — The 
4  Anne,  c.  16,  s.  11,  requiring  pleas  in  abatement  to  be  verified  by 
affidavit  is  an  enactment  for  the  sole  benefit  of  plaintiffs,  and  may  be 
vraived  by  them.  Therefore,  where  a  defendant  delivered  a  plea  m 
abatement,  with  a  defective  affidavit  of  verification,  and  the  plaintiff 
traversed  the  plea  and  made  up  the  issue,  and  the  defendant  struck 
out  the  similiter  and  demurred,  and  the  plaintiff,  after  an  unsuccessful 
application  to  set  aside  the  demurrer  as  frivolous,  obtained  twojBeveial 
summonses  for  time  to  join  in  demurrer,  and  before  the  time  expired 
ngned  judgment  as  for  want  of  a  plea,  it  was  held  that  the  jadgment 
was  irregular.     Graham  v.  IngJehy,  1  Exch.  Rep.  651, 

Per  Parke,  B. :  "  The  question  is,  what  is  the  meaning  of  the 
statute  of  Anne,  which  requires  an  affidavit  of  verification  as  a 
condition  precedent  to  a  valid  plea  in  abatement  ?  If  that  enact- 
ment be  intended  for  the  sole  benefit  of  plaintiffs,  then  the  msnm 
applies  Qmlihet  potest  renunciare  juri  pro  $e  introdado.  It  is 
evident  that  the  requirements  of  that  statute  were  solely  for  the 
benefit  of  plaintifis,  and  in  order  to  prevent  them  from  being 
delayed  in  their  suits ;  and  that  they  have  no  reference  whatever 
to  other  suitors,  or  the  rest  of  the  Queen's  subjects.  It  follows 
that  though  an  affidavit  is  so  defective  as  to  amount  to  no  affidaift* 
a  plaintiff  may,  if  he  choose,  vraive  the  benefit  of  his  right,  and 
join  issue  on  the  plea,  and  go  to  trial :  and  if  he  does  so,  he  cannot 
afterwards  avail  himself  of  the  provisions  of  the  statu^.     So»  if  he 


COMMON    LAW   PRACTICB.  21 

ahoold  demur  to  the  plea,  he  woald,  in  like  manner,  waive  the 
benefit  of  the  atatate.  *  *  This  case  is  distinguishable  from 
Goodwin,  g.  /,,  v.  Parry  (4  Term  Rep.  577),  because  that  case  was 
decided  on  the  ground  that  the  enactment  was  for  the  general 
benefit  of  the  public.  Whether  rightly  or  wrongly  decided  we 
need  not  now  stop  to  inquire.  *  *  I  cannot  agree  with  the  latter 
part  of  the  judgment  of  Taunton,  J.,  in  Garratt  v  .Hooper  (1  Dowl. 
28),  where  he  says  that  the  court  is  bound  to  treat  as  a  nullity  a 
plea  in  abatement  not  verified  by  affidavit,  though  the  plaintiff  is 
willing  to  accept  it/' 

AFFIDAVIT. 

1.  Jurat — Description  of  judge. — •'  Sworn  in  court  the  5  th  day  of 
November,  1846,  before  E.  V.  Williams  "  (the  judge*s  signature),  is 
a  sufficient  jurat.     Thome  v.  Jackson,  3  Com.  fi.  Rep.  661. 

2.  Jwrai — Commissioner's  description, — An  affidavit  with  a  jurat 
Bgned  **  A,  B.,  a  commissioner,"  &c.,  is  sufficient.  Munden  v. 
Brumwiek,  4  Com.  B.  Rep.  321 ;  S.  C.  4  Dowl.  and  L.  807. 

3.  Jnratr— Defect  m — Several  deponents — Costs. — Where  a  rule 
has  been  obtained  on  an  affidavit,  the  jurat  of  which  is  defective  in 
not  containing  the  names  of  the  respective  deponents,  sworn  pursuant 
to  the  rules  of  the  court,  Mich.  37  (tco.  3,  and  Trin.  1  Geo.  4,  the 
court  will  discharge  the  rule  with  costs.  Cohbett  v.  Oldfield,  16  M. 
and  W.  469 ;  S.  C.  4  Dowl.  and  L.  492 ;  16  Law  Joum.,  N.  S., 
Ezch.  150. 

'  Per  Alderson,  B. :    "  We  are  bound  by  the  case  of  Black  well 
V.  Allen  (7  Mees.  and  W.  146)  to  discharge  this  rule  with  costs. 
See  Frost  v.  Hayward,  10  Mees.  and  W.  673. 

4.  Jurat — ••  Be/ore  me.** — An  affidavit  sworn  before  a  commis- 
sioner omitting  in  the  jurat  the  words  "  before  me,"  is  bad.  Graham 
T.  Ingleby,  1  Exch.  Rep.  651. 

Per  Parlce,  B. :  •'  We  are  bound  by  the  cases  of  Reg.  v.  Blozam 
(6  Q.  B.  Rep.  528).  and  Reg.  v.  Norbury  (6  Q.  B.  Rep.  534, 
note)  to  hold  that  this  affidavit,  having  been  made  before  a  com- 
missioner, is  bad  for  omitting  in  the  jurat  the  words  "  before  me." 
The  case  of  Empey  v.  King  (13  Mees.  and  W.  519)  in  this  court 
is  distinguishable,  for  there  the  affidavit  was  sworn  before  a  judge 
at  chambers.     The  present  affidavit  is  equivalent  to  no  affidavit." 

5.  Using  in  second  application. — ^Where  a  rule  obtained  in  the 
name  of  the  plaintifi^to  set  aside  an  order  had  been  discharged  on  an 
affidavit  of  the  plaintiff,  that  the  application  was  made  without  his 
anthority  or  consent,  the  court  allowed  a  second  application  to  be 
made  on  the  same  affidavits  in  the  name  of  the  party  on  whose  behalf 
the  action  was  brought.  Tilt  v.  Dixon,  4  Com.  B.  Rep.  736  ;  S.  C. 
17  Law  Joum.,  N.  S..  C.  P.  61. 

See  '*  Motion,  Rbnbwino." 
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AMENDMENT. 
Record-^  Error  in  award  qf  jwry  proeeas* — ^Wliere  a  caaae  liad 
been  made  a  remaDet,  but  there  was  no  respite  of  the  award  autho- 
rising the  issue  of  the  jiur  process^  held  that  the  court  would  order 
the  erroc  to  be  amended  before  the  ensaing  term,  and  proceed  at  once 
with  the  trial,     f^ardt.  DaltOH,  2  Car.  and  Kirw.  G39. 

Per  Wilde,  C.  J. :  "  In  Tidd's  Practice  it  was  lud  down  that 
where  a  cause  stood  over  from  one  sittings  to  another,  the  reooid 
should  be  regularly  resealed,  which  meant  not  merdy  that  it  should 
be  taken  to  the  seal  office  and  literally  resealed,  for  that  was  never 
done,  but  that  all  necessary  alterations  in  the  body  of  the  record 
should  be  made ;  and  this  was  precisely  applicable  to  the  preaent 
case.  The  objection  is  by  no  means  a  light  one  ;  but  as  it  la  oae 
which  ought  not.  if  possible,  to  prevail  now«  I  shall  direct  that  the 
plaintiff  shall  make  the  roll  right  before  next  term." 

APPEARANCE. 
Where  real  defendant  not  served — tntitling  qjf daunt  —  Bervnmg 
judge's  order — Attorney  ordered  to  pay  costs  of  irregularity, — A  writ 
issued  in  an  action  intended  to  be  brought  against  one  John  G..  by 
mistake  described  him  as  Henry  G.,  and  was  served  upon  Heniy  G. ; 
the  mistake  in  the  service  being  discovered,  notice  was  given  to  Henij 
6.  not  to  appear.  A  copy  of  a  pluries  summons  was  some  months 
afterwards  left  at  the  residence  of  John  G.,  the  real  defendant,  still 
describing  him  as  Henry  G.  The  defendant  gave  this  copy  to  Heniy 
G.,  in  whose  name  one  Lewis,  an  attorney,  entered  an  appeerance, 
demanded  a  declaration,  and  afterwards  (with  full  knowledge  that  the 
appearance  was  no  appearance  in  the  cause)  signed  judgment  of  noa- 
pros  for  want  of  a  declaration.  The  court  set  aside  the  jadgmeDt  for 
irregularity,  with  costs  to  be  paid  by  the  attorney.  Upon  the  motioft 
to  set  aside  the  appearance,  the  affidavit  was  intituled  in  the  matter 
of  the  attorney  in  a  cause  between  "A.  B.  and  C.  D.,  plamtiiK,  and 
John  G.,  sued  by  the  name  of  Henry  G.,  defendant."  Held,  that  it 
was  properly  intituled.  A  -  party  who  obtains  a  judge*s  order  can 
derive  no  benefit  from  it  unless  it  be  duly  served  upon  his  opponent. 
Belcher  v.  Goodered,  4  Com.  B.  Rep.  472. 

ATTORNEY. 
Striking  off  roil. — Misdemeanor — Rule  nisi, — A  rule  to  strike  an 
attorney  off  the  roll  of  the  Court  of  Exchequer,  on  affidavit  that  he 
has  been  convicted  in  the  Queen's  Bench  of  a  misdemeanor,  and  struck 
off  the  roll  of  the  court,  is  a  rule  nisi,  which  makes  itself  absolnle 
unless  cause  be  shown  within  the  time  prescribed.  Re  JFrigki,  I  £x 
Rep.  568. 

Per  Curiam:  '*In  a  serious  matter  of  this  nature,  the  partgr 
sought  to  be  affected  ought  to  have  an  oppcM'tunity  of  denying  Us 
identity  with  the  person  convicted  in  the  Court  of  Queen's  Bendi.^ 


CHARGING  OKCffllL 
Sipck — E^reeution.^^A  testator  directed  hit  ezecaton  to  set  apart 
BO  much  of  his  Old  Three •and-a- Half  per  Cent,  stock  as  should  pro- 
duce £8,000,  and  pay  the  interest  thereof  to  his  wife  dnrbgher  life- 
time, and  then  diTide  it  between  his  four  ehildren»  of  whom  the  de- 
Hendant  was  one.  Upon  an  affidavit  that  the  executors  had  sold  oat 
an  testatiDr's  Btook»  except  a  soxn  of  £8,000.  and  had  left  that  sam 
still  standing  in  the  testator^s  name  for  the  above  purposes,  and  had 
lulled  the  interest  thereof  as  by  his  will  directed,  the  eoort  |;ranted 
sn  order,  under  the  28rd  section  of  the  statate  3  &  4  Vict,  c*  ^05 
[for  Ireland],  charging  one-foarth  of  the  stock  in  execution.  Er^ 
riajftoa  ▼.  Prior,  10  Ir.  Law  Rep.  79. 

COSTS. 

1.  Ordmrfor  Mcurtfy/or,  alays  pro€eedmg9 — Judgmini — Suspend 
hf  order,  ej/fect  of.^^The  defendant  obtained  an  order  requiring  the 
plainliff  to  give  security  for  costs,  and  staying  proceedings  until  such 
security  be  given.  Subsequently  the  defendant  arrested  the  plaintiff 
on  a  erase  demand,  under  the  1  &  2  V\c$.  o.  1 10,  s.  3,  whereupon 
die  i4aintiff  went  to  gaol,  and  then  took  out  a  snmmona,  upon  which 
an  order  was  made,  ordering  that  the  first  order  lestraining  proceed- 
mgs  until  seonrity  for  costs  should  be  given  should  be  suspended  aa 
k»g  as  the  plaintiff  remaioed  in  actual  custody  in  the  cross  action, 
and  giving  the  defendant  ten  days'  time  to  plead.  Shortly  after 
this,  and  before  the  expiration  of  the  time  to  plead,  the  defendant  let 
the  plaintiff  out  of  custody,  and,  the  defendant  not  having  pleaded, 
vgoml  judgment  for  want  of  a  plea.  The  plaintiff  had  not  given 
sscurity  for  costs.  Held,'  that  the  judgment  was  irregular,  for  that 
as  soon  as  the  plaintiff  was  released  from  custody  the  first  order  re- 
vived, and  that,  therefore,  before  the  defendant  could  have  been  re« 
quired  to  hare  pleaded,  security  for  costs  should  have  been  given. 
Ibdtf  V.  Jeknm»,  2  BaU  G.  203. 

Per  Wightman.  J. :  "  The  order  which  I  made  restraining  the 
operation  of  the  order  for  security  fer  costs  was  intended  to  operate 
<m]y  so  long  as  the  plaintiff  should  remain  in  actual  custody,  and  I 
made  it  upon  a  consideration  of  the  hardship  of  its  operation  whilst 
the  plaintiff  was  actually  in  custody  at  the  defendant's  suit ;  but 
as  soon  aa  the  plaintiff  became  released  it  was  intended  of  course 
that  it  rimnld  revive ;  and  before,  therefore,  the  plaintiff  could  call 
upon  the  defendant  to  plead,  he  ought  to  have  complied  with  the 
first  order  and  have  given  security." 

2.  Noi  proeeeSmg  to  frto^ — Coeta  of  the  dgy — Pot^^ — Si^yhg 
froeeedhge  Hiipapnent  of  coots, — ^Where  a  pauper  made  defeult  in 
prooeeding  to  toial,  in  pmsnanoe  of  notice,  and  waa  resident  wtUiont 
thu  jurisdiction  of  the  court,  it  was  held  that  in  an  applioation  for 
te  oosts  of  the  day  for  not  proeeedmg  to  trial,  the  defendant  was 


M  ABinHlinillt  Of  CABBt. 

entided  to  make  the  payment  of  the  costs  a  condition  precedent  to 
farther  proceedings.  Cross  v.  Port  of  London  Assurance  CompSK§, 
18  Jar.  125. 

Per  Patteson.  Jast. :  *'  I  think  the  faet  that  the  defendants  lia?e 
no  remedy  open  to  them  to  recover  t!ie  amoant  of  these  costs  takes 
the  case  oat  of  the  ordinary  coarse  asaally  parsaed  in  these  cssues." 
See/Mr  Parke,  B.,  in  Aime  y.  Chinnock,  8  Dowl.  736. 

DECLARATION. 

1.  Striking  out  counts  fotmded  on  the  swnesubfect^maUer — Afped- 
ing  from  judge — Costs, — ^The  plaintiff  contracted  to  purchase  from 
A.  a  ship  then  in  coarse  of  boilding  at  Quebec,  and  accept  a  InH  for 
the  price  on  the  vessel  being  completed  according  to  the  terms  of  the 
contract,  and  registered  in  his  name.  On  the  bill  bmng  presented 
for  acceptance,  the  plaintiff  declined  to  accept  it,  on  the  groinid  that 
A.  had  not  dnly  performed  his  contract ;  whereupon  the  defendant 
undertook  that,  if  the  plaintiff  would  accept  the  bill,  he  (the  deiead- 
ant)  woold  abide  by  and  perform  the  award  of  certain  referees  to  be 
appointed  to  determine  what  should  be  done,  in  case,  on  the  arrival 
of  the  ship  at  Dublin,  the  plaintiff  should  have  any  cause  of  complaint 
against  A.  in  respect  of  hie  performance  of  ^e  contract*  On  the 
ship^s  arrival,  the  referees  awarded  that  a  certain  sum  was  payable  to 
the  plaintiff,  on  account  of  deficiencies  in  the  ship.  The  court  refused 
to  allow  the  plaintiff,  in  declaring  against  the  defendant  on  h» 
guarantee,  to  add  to  a  count  for  non-performaoce  of  the  awards  a 
count  alleging  that  in  consideration  of  the  plaintiff's  djccegi^ng  the 
bill,  the  defendant  agreed  to  become  personally  responsible  for  (be 
due  performance  of  the  contract  by  A.,  holding  a  joinder  of  audi 
counts  to  be  in  apparent  violation  of  the  fifth  rule  of  Hilary  Term, 
4  Will.  4.     Fagan  v.  Harrison,  4  Com.  B.  Rep.  909. 

Per  Wilde,  C.  J. :  "  We  are  all  of  opinion  that  the  order  of 
the  judge  in  this  case  [which  was  that  the  second  count  ahould 
be  struck  out  with  costs,  on  the  ground  that  the  two  counta 
founded  upon  the  same  identical  subject-matter  of  complaint] 
perfectly  correct,  and  therefore  that  the  rule  should  be  dischai^ged ; 
and,  being  an  appeal  against  a  decision  at  chambers^  it  nnuat  be 
discharged  with  costs." 

2.  Striking  out  counts — Appeal  to  court  where  Judge  declimes  to 
make  an  order. — ^Where  a  judge  at  chambers  has  declined  to  inske 
an  order  upon  an  application  under  the  5th  and  6th  rules  of  Hiiarf 
Term,  4  Will.  4,  to  strike  out  counts  as  being  in  apparent  violation 
of  the  former  rule,  it  is  competent  for  the  court  to  entertaia  tbe 
matter.  A  count  for  goods  sold  and  delivered  was  not  allowed 
together  with  a  count  upon  a  special  contract,  apparently  for  die 
price  of  the  same  goods,  unless  the  plaintiff  could  satisfy  a  jadge  st 
chambers  that  he  bond  fide  intended  to  establish  a  distinct  sabfeet- 
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matter  of  complunt  in  respect  of  each  count.  Disseniiente  Crettwell, 
Jost.,  aa  to  tlM  q^pUcation  of  the  rale  to  the  particolar  caae.  Gri$$ell 
T.  JameB,  4  Com.  B.  Etcp.  768. 

Per  Coltman,  J. :  "  It  seems  to  me  that  in  order  to  entitle  a 
party  to  apply  to  a  jndge  to  strike  oat  counts  as  being  an  apparent 
Tiolation  of  the  fifth  rale»  there  must  be  reason  to  imagine,  from  an 
mspection  of  the  declaration,  that  the  plaintiff  has  stated  the  same 
cause  of  action  in  two  different  counts.  The  intention  of  the  rule  has 
always  appeared  to  me  to  be  that  two  counts  shall  not  be  allowed, 
unless  it  be  meant  to  give  evidence  of  two  different  contracts.  It 
is  manifestly  unreasonable  that  a  plaintiff  should  be  permitted  to 
allege  the  same  contract  in  two  different  ways.  The  affidavit  that 
has  been  read  showing  that  therewere  in  fact  two  different  contracts, 
the  plaintiff  is,  I  think,  entitled  to  the  alternative,  namely,  either 
to  abandon  one  of  the  counts,  or  to  be  subject  to  the  judgment  of 
a  judge  at  chambers,  who  may  indorse  on  the  summons  that  he  is 
satisfied  that  a  distinct  ground  of  action  is  intended  to  be  esta- 
blished in  respect  of  each  of  the  counts.  The  case  of  Cholmon- 
ddey  V.  Payne  (4  Scott,  418)  shows  that  the  court  may  so  far 
review  tiie  discretion  of  the  judge,  where  he  has  declined  to  make 
an  order." 

3.  Striking  out  counts — Money  paid  and  special  count. — ^A  declara- 
tion containcKi  a  count  for  money  paid,  together  with  a  count  which, 
in  substance,  stated  that  in  consideration  that  the  plaintiff,  at  the 
defendant's  request,  had  contracted  to  sell  to  a  third  party,  in  the 
plaintiff's  name  and  on  his  credit  and  responsibility,  certain  shares  in 
a  rulway  company,  of  which  the  defendant  was  the  registered  holder ; 
the  defendant  promised  the  plaintiff  to  deliver  to  him  all  new  shares 
allotted  in  respect  of  such  shares,  and  to  indemnify  him  from  all  loss 
which  might  arise  by  reason  of  the  non-performance  of  the  defendant's 
promise.     It  then  alleged  the  non-delivery  to  the  plaintiff  of  certain 
new  shar^  allotted  to  the  defendant ;   and  that,  by  reason  thereof, 
the  plaintiff  was  forced  and  obliged  to  expend  and  did  expend  a  large 
sum  of  money,  in  order  to  perform  his  said  contract  of  sale.     It  was 
held  that  the  two  counts  were  not  in  violation  of  the  rule  of  Hilary 
Term,  4  Will.  4,  r.  5,  which  prohibits  several  counts  unless  a  distinct 
subject-matter  of  complaint  is  intended  to  be  established  in  respect  of 
each.     Simpson  V.  Rand,  I  Excb.  Rep.  688  ;    S.  C.  17  Law  Joura., 
N.  S.,  £xch.  146. 

Mr.  B.  Parke,  in  the  course  of  the  argument,  said :  "  The  de- 
fendant does  not  say  '  purchase  the  shares  on  my  account,  and  I 
will  pay  yon  again.'  but  he  merely  agrees  to  indemnify  the  plaintiff 
from  any  loss  which  he  might  sustain  by  the  non-delivery  of  the 
new  shares  allotted  to  the  defendant." 

Com.  Law.]  s 
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I.  FrkmkuM—Jdetimy  flMf&— To  a 
the  defendant,  who  was  under  terma  to  filead  i— biy,  demnred 
generally,  on  the  ground  that  it  diacloacd  no  Miiiii<lffiaMin  for  tlie 
promise  stated.  A  judge  at  chomberB  hammg  tat  «iide  ^he  iktiiiTfr 
as  frivolous,  the  court  rescinded  hia  order,  hoUiog  tfast  theooottme* 
tion  of  the  guarantee  was  open  to  ar^gnmeBt,  wad  dMt  the  dewarrer 
was,  therefore,  not  frivolous  within  the  rale.  Wiiie  w.  U'^mbrmrd, 
4  Com.  fi.  Rep.  752. 

Per  curiam :  "  Withoat  pronoDficiBg  aay  opinkwi  —  to  llie  «offi* 
ciencj  of  the  dedaration,  it  ia  enough  to  aay  that  thaa  dffiionrrer  is 
not  so  cleariy  frivoloaB  as  to  warrant  ita  heiag  oet  aaide.  It  is 
settled  that  a  defendant  who  ia  aader  lerau  to  pkad  iotaahly  may 
demur  generally,  though  not  n^cMly." 

See  per  Alderson,  B.,  in  Papincaa  «.  Kiag.  2  DomL,  ^i  &  226m 
2.  Bad  plea  set  aside — No^'josmmpsit  U  hUi  9f  frigayr* — Wben 
a  plea  is  so  manifestly  bad  (as  non-aaaua^pait  to  an  aeoon  «b  a  Ul  of 
exchange)  that  it  cannot  under  any  cirouBsstanoea  he  aopiKirtad.  the 
court  or  a  judge  will,  on  apphcalion,  set  it  aade.  and  «i11  not  compel 
the  plaintiff  to  demur.     RBbesom  v.  EUis,  2  fiul  C  IBS. 

Per  Wightman,  J. :  *'  I  am  informed  that  my  brother CSoloridge 
set  aside  the  plea  after  a  consultation  with  some  of  the  other 
judges.  Here  it  is  admitted,  «a  it  must  %e,  that  the  {Aea  ia  clearly 
had,  and  eannot  %y  any  posribilky  he  supported ;  it  la  aome^mg 
more  than  demurrable,  and  in  cndh  a  case  it  ia  nnjoat  to  compel 
tftie  plain^ff  to  demur.  In  fiddison  t.  Figram  (16  law  Jonm., 
N.  S. ,  Ex(fh.  2J»)  thephintiffaigned  judgment,  whidi  la hi  dSSerant 
irora  the  present  ease,  where  the  plea  itself  ia  merdv  ceC  asde.* 

DISTRINGAS. 
Defendant  in  a  ftmoftc  asfhtm. — M^ereit  appeared  that  the  prc^»er 
nottiher  of  calls  were  made  at  a  hmaticBsyhim  ia  which  the  defimdaiit, 
a  hnattc,  was  confined,  with  a  view  to  sen^  him  with  a  copy  cf  a 
writ  of  flammons.  and  the  keeper  informed  the  deponent  6xat  it  wbb 
ikot  consistent  with  the  rolea  of  the  aayimn  to  allow  the  lonalie  to  be 
aeen,  and  the  deponent  explained  to  the  iLceper  die  purport  cf  Va 
imit,  and  on  the  last  occasion  of  hia  caTls  left  a  copy  df  the  writ  TpdUi 
hkn ;  the  eourt  granted  a  rule  absokite  for  a  writ  of  diatriagaa  to 
ooropel  appearance,  but  directed  the  writ  to  be  served  on  tbe  defend* 
ant'a  wife,  and  at  his  kat  place  of  reaidenoe.  as  wdl  aa  tA  the  a^fam. 
Mutter  V.  Fouikes,  2  Bail.  C.  252. 

See  Baafield  t.  Darall,  2  DowLaad  Lowa.  4^  Lia^bot  n.  Har- 
vard. 13  Meea.  and  W.  480. 

fiJfiCTMfiNT. 

the  court  to  grant  a  writ  of 
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in  ejectment,  ft  must  be  shown  to  tlie  coart  that  there  is  actual  danger 
in  nttempting  the  service*  Mahfr  v.  Ejector,  10  Ir.  Law  Rep.  78. 
2.  Unsigned  consent  rule. —  If  the  defendant's  attorney  in  eject- 
ment deliver  a  consent  rule  without  his  signature  being  attached,  it 
is  a  nallitv,  and  the  lessor  of  the  plaintiff  is  entitled  to  sIitq  judg- 
ment against  the  casual  ejector,  notwithstanding  an  appcnmnce  has 
been  duly  entered.  Doe  dem,  Poole  v.  Willies  and  others,  13 
Jnr.  172. 

Per  Patteson,  J. :  '•  It  is  requisite  to  know  who  is  the  real  de- 
fendant ;  and  for  this  purpose  it  is  necessary  that  the  consent  rule 
aiionld  be  properly  signed.  How  can  it  be  said  that  a  party  is 
defendant  nnless  it  is  so  signed  ?  The  very  object  of  the  consent 
rule  is  to  substitute  a  real  defendant  for  a  mere  nominal  one  ;  it  is 
in  fsLtt  a  part  of  the  appearance :  if  not  properly  signed  there  is  no 
appearance  at  all ;  and,  therefore,  the  delivery  of  the  consent  rule 
without  such  signature  is  a  nullity.  *  *  It  would,  however^ 
be  hard  to  say  where  the  defendant  swears  to  merits  he  should  not 
be  let  in  to  plead  on  terms." 

3.  Term  to  attend  inheritance,  SfC, — Surrender  of  not  presumed — 
Estoppel — Showing  plaintiff    not   entitled   to    recover — Evidence — 
SoUeitor  producing  party  s  title  deeds, — A.,  tenant  for  life,  under  a 
power  of  leasing,  created  in  1761,  granted  a  lease  to  the  defendant 
in  1826.     In  1844,  after  the  death  of  A.,  and  before  statute  8  &  9 
Vic.,  c.  112,  G.,  the  reversioner,  brought  ejectment,  on  the  ground 
tiiat  the  lease  was  not  warranted  by  the  power.     It  appeared,  that, 
by  a  marriage  settlement  in    1708,  a  term  of    1,000  years  was 
created  in  the  property  in  question  for  certain  purposes,  and  then  to 
attend  the  inheritance ;  and  that,  in  an  indenture  of  the  1st  March» 
1757,  the  indenture  creating  the  term  was  recited,  the  specific  ob- 
jects of  the  trust  were  declared  to  be  satisfied,  and  the  executor  of 
the  anrrlving  trustee  of  the  term  was  required  to  assign  it,  to  attend 
tiie  inheritance :    held,  first,  that  the  surrender  of  the  term   was 
not  to  be  presumed ;  and  that  G.  could  not  recover  on  a  demise  in  his 
own  name.     Secondly,  That  defendant  was  not  estopped  from  setting 
up  the  term,  as  he  did  not  thereby  deny  the  general  title  of  the 
lessor  oi  the  plaintiff,  but  insisted  upon  the  prior  Irgal  title  of  a 
trustee  of  a  term  existing  for  the  protection  of  the  estate  of  the  lessor 
of  the  plaiotiff.     At  the  trial,  upon  the  non -producticn  of  the  deed 
creating  the  term,  and  the  indenture  reciting  that  deed  after  notice 
to  produce,  the   defendant,  for   the  purpose  of  giving  secondary 
evidence  of  those  deeds,  called  upon  the  solicitor  of  a  person  who  had 
proposed  to  exchange  some  property  with  G.,  but  which  exctiange 
had  not  been  carried  into  effect,  to  produce  an  abstract  of  the  deeds ; 
he  said  that  he  had  not  received  instructions  from  his  client  not  to 
prodace  it,  and  that  he  was  ready  to  do  so,  if  the  judge  thought  he 
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ought  to.  prodace  it.  The  judge  thought  that  there  was  no  Mfickot 
reason  why  he  should  not.  Held  right.  DO0  d.  Georft,  Ewrl  oj 
Egremont  v.  Langdon^  1 3  Jur.  96. 

Per  Lord  Denman,  C.  J. :  "  It  was  formerly  considered  that  old 
terms,  assigned  to  attend  the  inheritance,  might,  when  aet  up  to 
defeat  the  title  of  a  person  for  the  protection  of  whose  eatate  they 
were  assigned,  he  presumed  to  have  been  surrendered  (I>oe  d. 
Burdett  v.  Wrighte,  2  B.  and  A.,  710,  in  which  all  the  {yreviois 
easea  are  cited  and  considered).  But  it  has  eubeequently  hem 
held,  and  we  think  rightly,  that  the  surrender  of  a  term  to  attend 
inheritance  is  not  to  be  presumed  from  mere  lapse  of  time,  nor 
unless  there  be  express  evidence  to  warrant  such  preaumptioa 
(Doe  d.  Blacknell  v.  Plowman.  2  B.  and  Add.,  573;.  Several 
cases  are  cited  in  Sugden  on  Vendors  and  Purchasers,  in  which  Lord 
Eldon  expressed  a  strong  opinion,  that  to  presume  the  fiorreader 
of  a  term  to  attend  the  inheritance  would,  in  most  cases,  defeat  the 
object  intended  by  the  assignment  of  such  terms.  It  may,  therefore, 
be  taken,  that  after  the  decision  of  Doe  d.  Blacknell  ▼.  Plowman, 
down  to  the  passing  of  the  8  &  9  Vic,  c.  112,  the  surrender  of  a 
term  to  attend  the  inheritance  was  not  to  be  presumed  from  meie 
lapse  of  time,  and  that  the  omission  of  a  demise  in  the  declaratioii 
by  the  person  entitled  to  the  term  would  defeat  an  ejectment  by  the 
beneficial  owner.  The  statute  of  Victoria,  taking  effect  ofcXjfmm 
the  3 1st  December,  1845,  does  not  affect  the  present  case ;  bat  ft 
was  said  that  the  defendant  himself  held  under  the  same  or^ginri 
title  as  that  under  which  the  plaintiff  claimed ;  and  the  oases  of 
Doe  d.  Colemere  v.  Whitroe  (1  Dowl.  and  Ry.  N.  P.  G.  I),  and 
Barwick  d.  Mayor  of  Richmond  v.  Thompson  (7  Term  Hep.  4S&), 
were  cited.  In  the  first  of  these  cases,  it  was  held  that  the  ui» 
terest  of  a  tenant  for  life  and  a  reversioner  were  the  same*  and 
that  a  lessee  of  tenant  for  life  could  not  show  adverse  title 
in  another  at  the  time  of  lease  granted,  but  he  might  show  prior 
title.  In  Barwick  d«  Richmond  v.  Thompson,  it  was  held  that  tbt 
tenant  could  not  dispute  the  title  of  the  person  under  whom  he 
held  as  tenant.  Neither  of  these  cases  are  applicable  to  the  pre- 
sent, for  the  defendant  does  not  deny  the  general  title  of  the 
lessor  of  the  plaintiff,  but  in  an  adverse  action  to  defeat  his  lease, 
insists  upon  the  prior  legal  title  of  a  trustee  of  a  term  to  attend 
the  inheritance  for  the  protection  of  the  estate  of  the  lessor  of  the 
plaintiff,  under  whom,  as  the  lessor  of  the  plaintiff*  contends,  the 
defendant  does  not  hdd.'  There  is  no  rule  of  law  to  prevent  the 
defendant  setting  up  the  outstanding  term  in  such  a  case  as  thia; 
the  lessor  of  the  plaintiff  himself  denying  the  right  of  the  defendaat'a 
lessor  to  grant  the  lease.  Upon  the  whole,  tt^erefore,  we  thmk 
that  the  omission  of  a  demise  by  the  owner  of  the  term  is  a  ittal 
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defeet  la  the  plainti^TB  case,  and  entitlet  the  defendant  to  a 
nonanit.'* 

IRREGULARITY. 
Apfhfing  io  eomrt  to  set  aside  irregular  proceedings. — Althoogh  a 
defect  in  proceea  be  so  obvioua  that  it  cannot  be  qiicvtioned,  and  a 
judge  at  chambers  would  have  no  difficulty  in  dealing  with  it»  the 
party  seeking  to  set  such  process  aside  has  a  right  to  come  in  term 
time  to  this  court  for  the  purpose,  and  the  rule  adopted  in  the  Com- 
mon Pleas  (White  v.  Feltham,  16  Law  Joum..  N.  S.,  C.  P.  14)  of 
making  the  nde  absolute,  without  costs  in  such  cases,  is  not  recog- 
nised by  this  court.     Lomas  v.  Price,  2  Bail.  C.  193. 

Per  Erie  J. :  "I  have  no  jurisdiction  to  go  to  the  extent  asked 
for  by  the  plaintiff,  nor  can  I  act  upon  the  case  decided  in  the 
Common  Pleas  (White  v.  Feltham,  suprd),  it  not  having  been  re- 
cognised as  the  practice  in  this  court." 

JOINT-STOCK  COMPANY. 
WuMBng^vpAsi — Execution  against  shareholder. — [Set  ante,  p.  13 
•—16].— Where  judgment  has  been  obtained  against  a  joint-stock 
company,  completely  registered  under  the  7  &  8  Vict.  c.  110,  which 
becomes  insolvent,  and  an  order  is  made  by  the  Court  of  Chancery 
for  winding-up  its  affairs  under  the  11  &  12  Vict.  c.  45,  and  an 
official  manager  appointed  for  that  purpose,  the  plaintiff  ought  to 
seek  satisfaction  for  his  debt  by  means  of  the  machinery  provided  by 
tiie  latter  act ;  and  the  court  will  not  grant  execution  against  a  share« 
holder  onder  the  former,  unless  it  is  shown  that  those  means  have 
been  resorted  to  without  success.  The  68th  section  of  the  7  &  8 
Viet.  c.  110,  which  empowers  the  court  to  grant  execution  in  certain 
eases  without  a  scire  facias  or  suggestion,  applies  to  the  case  of  a 
creditor  who  has  obtained  judgment  against  a  joint-stock  company^ 
and  sedu  execution  against  a  shareholder  in  it ;  but  such  execution 
will  not  be  granted  by  the  court  unless  they  are  satisfied  that  the 
plaintiff'  has  fint  used  diligence  to  obtain  satisfaction  for  his  debt 
from  the  funds  of  the  company.  Thompson  v.  Universal  Salvage 
Compmg.  13  Jur.  104. 

Per  Ptoke,  B.,  "  The  first  question  is  whether  since  the  7  &  8 
Vict.  c.  110,  execution  in  lieu  of  a  suggestion  or  scire  facias 
can  issue  under  circumstances  like  the  present,  and  if  the  Court  of 
Common  Pleas  in  Peart  v.  Universal  Salvage  Company  (18  Law 
Jonm.,  N.  S.,  C.  P.  23),  were  right  in  their  decision  as  to  the 
effect  of  this  statute.  The  contest  there  was  whether  under  the 
68th  section,  the  proceeding  by  scire  facias  or  suggestion  on  a 
judgment  obtained  against  such  a  company  as  this  was  abolished 
only  in  case  of  execution  sued  against  the  company  by  share- 
holders in  it ;  on  which  that  court  decided  on  what  I  take  to  be 
the  true  construction  of  that  section,  that  it  does  not  apply  solely 
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to  tint  cue.      *     ^      The  restilt,  Aerrfore,  will  be  Hist  the 
68th  section  does  not  &pply  to  a  proceeding  by  a  simreholder 
merely,  bat  to  all  cases  where  a  creditor  may  soe  the  company, 
and  who  has  thus  now  a  direct  remedy  for  his  debt,  ms  ^e  court 
or « jadge  is  empowered  to  grant  him  eaecation.     Under  the 
former  act,  7  &  8  Geo.  4,  c.  46,  fae  was  obGged  to  hare  a  tdre 
facias,  whidi  by  long  experience  we  know  to  have  lieen  an  inoon- 
▼entent  proceeding.     Then  the  present  statnte  gives  a  ^acreticm 
to  the  conrt  or  judge  to  detennhie  all  qnestioos  which  formeriy 
wonid  have  been  determined  on  scire  facias,  viz.,  if  the  peraon 
against  whom  execntion  is  asiced  is  a  shmeholder,  which  diey  may 
decide  according  to  their  discretion  on  affidavit,  or  if  necessary,  nnder 
their  general  power  of  granting  an  issue  to  try  it ;  and  their  discretion 
nrast  foe  regalated  with  the  view,  not  whether  equitably  the  party 
ought  to  be  called  on  to  pay,  but  whether  he  is  a  shareholder  liable  to 
contribute  to  pay  the  debts  of  the  company.     *     *    Then  the 
1 1  &  12  Vict.  c.  45  (see  vol.  i.,  p.  68 — 65)   where  it  is  wrongly 
stated  as  chap.  76) ,  puts  an  insolvent  company  in  a  different  position, 
and  directs  its  affah^  to  be  administered  under  a  Master  fn  Chan- 
eery,  who  is  to  collect  the  effects  of  the  company,  and  liave  power 
to  call  on  eaeh  individaal  person  liable  to  contribute  in  order  to 
eempel  him  to  contribute,  and  thus  provide  a  fund  for  payment  ci 
the  partnership  debts.     If  so  we  must  see  what  is  the  eonstrortfon 
of  the  78rd  section  of  that  act ;  and  the  effect  of  it  is,  that  all 
persons  who  are  creditors  of  an  insolvent  company  shadf,  instead 
of  soing  the  company  in  the  first  instance,  prove  their  debts  under 
that  statute,  and  thus  obtain  payment  for  it  through  the  means  of 
the  Master  in  Chancery.     That  mode  of  obtaining  satisfaction  fbr 
sv^  debts  has  been  substituted  by  that  statute  for  the  direct  remedy 
given  by  the  former  one ;  but  if  i^nt  should  prore  alimtive  thu 
court  will,  in  the  exercise  of  its  discretion,  permit  the  creditor  to 
proceed  direetly  against  the  persons  liable  to  contribute  to  pay  tbe 
-     debts  of  the  company." 

JUDGE'S  O&DER. 

Jrregniarity — Rcscmding  order — Delay, — An  order  baving  been 
made  on  the  6th  July,  1 846,  by  a  judge  at  chambers,  to  set  aside  a 
"verdict  obtained  under  a  writ  of  trial,  on  the  ground  of  the  insoffi- 
eiency  of  the  notice  of  trial :  held,  that  the  order  vras  merely  irrega- 
lar,  and  not  a  nullity ;  and,  therefore,  that  an  application  on  die  Isst 
day  of  Trinity  Term,  1847,  to  rescind  it,  was  too  late.  OrgUI  ▼. 
Bea,  I  Exch.  46$;  S.  C.  5  Dowl.  and  L.  217. 

Per  Akkrson,  B. :  "  It  is  a  mere  irregularity.    The  order  was 

erroneous,  and.  if  the  application  had  been  made  within  a  reasoo* 

aAne  >tacae,  the  order  would  have  been  set  aside. 


JVDQMEHT. 
Nmne  pro  tunc — Verdict  subject  to  award — Death  of  partf. — ^In 
Febniary,  1644,  by  «i  order  at  im  pruts  «  ^wr«Bet  was  taken  for  the 
fUntiir,  ««b}QOt  to  «H)itratMS.  '  In  MicbaehoM,  1846,  a  bakiHTe  was 
hmmd  to  be  doe  by  the  pbiattff,  ttnd  a  Teriiot  entered  up  for  tbe 
^efeiMknt,  iHu»  died  4m  «  day  in  tiwt  SMne  tem  prior  to  the  entry 
flf  the  imbet  for  bns.  Ilw  oomt  Md  tlMt  the  prooeedkigv  were 
jOBvikr  MtwithstBBdin^,  «id  dh-eetod  thai  the  judgnerit,  as  against 
tte  f fawtiff,  be  eBrelied  as  <^  tiw  firet  day  «f  EMter  Tern,  1844, 
Mtme  pr9  tmm^  widraBft  prejadioe  to  the  rigbls  of  third  parties. 
Wright  ▼.  Xsme.  10  Ifish  Law  Rep.  97. 

Per  Pennefatther,  B. :  •*  I  think  we  are  to  consider  the  verdict 
jnst  as  if  it  was  given  for  the  defendant  on  tlie  first  day  of  Michael- 
mas  TertD,  when  all  the  parties  were  alive." 

MOTION. 
1.  Reaewi»ff  e^lioalion  wiere farmer  snotiou  refused  through  mu- 
XaJte,  ^c — A  judgment  signed  in  an  action  hnougbt  by  A.«  ia  the 
jiaose  of  fi.«  baving  been  set  aside  by  a  judge's  order,  a  role  nisi  was 
obtaioed  to  rescind  ibat  order,  on  the  gronnd  that  the  sommons  upon 
which  it  was  made  bad  been  improperly  altered  by  the  defendant's 
altomey^.  This  rule,  wbicb  by  mistake  purported  to  have  been  nuived 
on  behalf  of  B^  was  diachai^ed  upon  an  affidavit  of  B.»  showing  that 
the  mle  bad  been  moved  without  any  aatbority  from  him,  and  that 
the  alteration  in  the  summons  bad  been  made  with  his  sanction. 
Jleld,  that  a  second  flpplicattno  for  the  aame  furpoae  might  be  juaade 
QfQ  the  behalf  of  A.,  the  party  really  interested.  TUt  v.  DicksQn,  4 
CL  JBu  736. 

iW  Wilder  C.  J. :  "The  rade  vhioh  pFobibiU  the  xoakiaf^  a 
«eoaod  apf  licatiaa  afun  the  aame  groand  that  a  former  uasuc- 
'  ceestful  one  has  been  fliade«  isoaeof  very  eonsidemble  importaaee. 
*  *  *  Havtag*  car«ifiafiy  looked  into  the  cases  it  appean  to 
oa  that  Uiis  nie  «my  be  made  absolate,  wiihiwt  ia  any  degree 
trrafthmg  i^Nm the  oeamdcratioas  on  which  the  rde  depends.  The 
ataet  practice  has  been  relaxed  where  the  finst  apfdicatioQ  has 
isiledin  ooiisei|Benoe  of  a  clerical  error,  or  frofea  the  affidavit  having 
heea  incorreetly  «Btitled.  And  we  th'mk  this  ease  is  analogpoa  to 
those  where  the  failure  has  arisen  koai  a  mere  tecUaical  deldet, 
which  is  whoUy  beside  ikt  merils.  It  is^ibrioas  that  the  rale  was 
IB  tihe  £xat  instanee  movied  on  behalf  of  A.,  and  that  it  was  by  a 
man  slip  drawn  up  as  a  rale  moved  oa  behalf  of  the  plaintiC" 

2.  Notice  of,  Way  q^procewftii^. —A  judge's  order  staying  Ifce  pro- 
ceedings until  a  given  day,  ia  <onler  to  afford  time  for  an  application 
-^lihe  eoart,  doa  not  dispeBse  ^th  the  neeessity  of  the  ordinary 
^  mofioii,  ia  «rder  to  eatitle  the  party  to  have  his  rede  ntM 
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drawn  op  with  a  stay  of  proceedings.     Belcher  v.  Goodered,  4  Com. 
B.  472. 

'  NONSUIT,  JUDGMENT  [mile,  p.  12.] 
1.  Peremptory  undertakiag — Drawing  tip  and  eervmg. — Where  t 
mle  for  judgment  as  in  case  of  a  nonsuit  has  been  discharged  upon 
the  plaintiff's  giving  a  peremptory  undertaking,  and  the  plaintiff  nerer 
draws  up  the  rule  or  folfih  his  undertaking,  it  is  not  necessary  lo  the 
Court  of  Queen's  Bench,  in  order  to  entitle  the  defendant  to  ja(%- 
ment  absolute  as  in  case  of  a  nonsuit,  that  he  should  draw  np.tnd 
serve  the  rule  within  the  time  limited  by  the  peremptory  andertakin|;. 
Landells  v.  Ball,  5  D,  and  L.  62 ;  S.  C.  1 1  Jnr.  1038. 

Per  Wightman.  J. :     "  The  Master  says  the  practice  of  tlui 
court  is,  that  when  a  rule  is  discharged  on  a  peremptory  under- 
taking it  is  incumbent  on  the  plaintiff  to  draw  up  the  rule.     He  ii 
bound  to  take  notice  of  it  at  his  peril.     The  practice  seems  resson- 
able.     There  could  be  no  doubt  on  the  matter  except  for  the  cases 
cited  of  Gingell  v.  Bean  (1  M.  and  S.  50)  and  Knight  v.  South 
(6  M.  and  S.   1016)  in  the  Common  Fleas,  the  former  of  which 
was  followed  in  Sawyer  v.  Thompson  (9  Mees.  and  W.  248)  in  the 
£xchequer,  a  decision  of  Alderson,  B.,  sitting  alone,  which  decided 
that  on  a  rule  being  discharged  a  plaintiff  is  not  bound  to  tike 
notice  of  the  rule  unless  served  upon  him.     Such  has  been  the 
practice  in  the  Common  Pleas ;    and  it  does  not  appear  what  has 
been  the  practice  of  the  Exchequer,  as  Alderson,  B.,  decided  on 
the  authority  of  Gingel  ▼.  Bean  only.     In  the  absence  of  a  general 
rule  in  deciding  a  case,  I  shall  do  so  in  accordance  with  the  pnctioe 
which  prevails  in  this  court/* 

2.  Rule  discharged  on  peremptory  undertaking — Drawing  up  and 
serving, — Where  a  rule  nisi  for  judgment  as  in  case  of  a  nonsuit  has 
been  discharged  upon  a  peremptory  undertaking  by  the  phuntiff  to 
try  within  a  given  time,  it  is  the  duty  of  the  pluntiff  to  draw  np» 
within  that  time,  the  rule  containing  the  undertaking.  If  the  pluntiff 
do  not  proceed  to  trial  according  to  his  undertaking,  the  ddendsnt 
may,  by  the  practice  of  the  Court  of  Queen's  Bench,  obtain  a  role 
absolute  for  judgment  as  in  case  of  a  nonsuit  for  not  proceeding  to 
trial,  without  serving  upon  the  plaintiff  the  rule  containing  the 
plaintifi*s  undertaking,  and  without  inquiring  whether  the  plaintiff  htf 
drawn  it  up.     Nathan  ▼.  Storeg,  13  Jur.  148. 

See  accord.  Landdls  ▼.  Ball,  5  Dowl.  and  L.  62  ;  S.  C.  11  Jar. 
1038,  stated  suprd.  The  rule  in  the  Common  Pleas  is  diflerent, 
Gingell  v.  Bean.  1  Man.  and  Gr.  50,  555 ;  Knight  v.  Smith,  S 
Man.  and  Gr.  1016.     See  supra. 

PARTICULARS. 
Order  for-'-'Rescinding  order  and  signing  Judgment  of  nonpros*'^ 
The  defendant  had  obtained  an  order  for  particulars  of  plsiDtUTi 


COMMON    LAW    PRACTICX.  33 

»         •  .    •      »  > 

demand  before  declaration,  with  a  stay  of  proceedings  until  delivery. 
After  two  terms  had  elapsed  without  sudi  delivery,  he  obtained  an 
order  to  rescind  his  former  order,  and  served  it,  with  a  demand  of 
declaration  within  four  days.  No  declaration  having  been  delivered 
within  the  four  days,  he  signed  judgment  of  non  pros :  held,  that  the 
judgment  was  regular.     JohHs  v.  Saunders,  5  D.  and  L.  49. 

Per  Erie,  J. :  "  The  plaintiff  contends  that  he  had  the  same 
time  for  declaring  after  the  order  rescinding  the  order  for  particu- 
lars had  been  obtained,  as  he  had  when  the  order  for  particulars 
was  obtained.  But  I  am  of  opinion  that  the  judgment  was  regular. 
The  non-delivery  of  particulars  by  the  plaintiff  was  a  default  on 
his  part,  and  his  default  does  not  deprive  his  opponent  of  any 
benefit  from  the  lapse  of  time.'* 

PAYMENT  INTO  COURT. 
Pleading  wUhout  hringing  money  into  court — Several  actions /or 
same  debt, — ^The  plaintiffs  having  brought  separate  actions  against 
two  directors  of  a  railway  company  for  the  same  amount,  and  the 
defendant  in  the  one  action  having  paid  into  court  a  sum  of  £300, 
the  court  allowed  the  defendant  in  tbe  other  action  (even  after  notice 
of  trial)  to  plead  payment  into  court  of  tbe  £300,  without  actually 
paying  it  in.  Rendely,  Malleson,  5  Railw.  Cas.  146 ;  S.  C.  1 6  Mees. 
and  Wels.  828. 

Per  Alderson,  B. :  "  On  payment  of  costs  there  will  be  a  rule 
absolute  for  inserting  on  the  record  a  plea  of  payment  into  court 
of  £300,  without  actually  paying  in  the  same." 

PLEAS. 
1.  Form  o/ declaration  in  debt — Answering  damages. — In  framing 
a  plea  to  a  declaration  in  debt,  care  should  be  taken  to  answer,  directly 
or  indirectly,  not  only  the  debt  as  to  which  the  plea  is  pleaded,  but 
aldo  the  damages  consequent  thereon ;  for  a  plea  pleaded  to  parcel  of 
the  debt  only,  excluding  the  damages,  will  be  insufficient  (see  Lowe 
V.  Steel.  15  Mees.  and  W.  380;  Henry  v.  Earl,  8  Mees.  and  W. 
228).  However,  In  a  late  case,  it  was  held  that  a  plea  of  payment 
in  debt  pleaded  to  a  count  will  be  considered  to  be  pleaded  as  an 
answer  aa  weQ  to  that  part  of  the  damages  in  tbe  declaration  appli- 
cable to  the  detention  of  the  debt  mentioned  in  that  count  as  to  the 
debt  itself  in  that  count.     Geli  v.  Burgess,  13  Jur.  194. 

Per  Wilde.  C.  J. :  "  The  damages  at  the  end  of  the  declaration 
are  supposed  to  attach  to  jKomething  in  some  other  part  of  the  decla- 
ration*  because,  the  action  being  in  debt,  the  declaration  contains 
nothing  in  the  way  of  damages,  except  by  referring  to  the  several 
matters  in  the  previous  counts.  The  plaintiff  begins  his  declaration 
by  complmnlng  that  a  certain  debt  is  due  to  him  from  the  defendant ; 
and  be  sets  out  the  several  causes  of  complaint  in  respect  of  which 
that  debt  is  due,  and  then  condodes  his  declaration  by  alleging. 
Com.  Law.]  w 


that*  bjr  msoo  of  the  dcCentioii  of  tlw  lAob  debt»  the  phiatiff 
hee  incumd  datnege.  Nowtowhetiatfaat  damage  to  he  niecni 
bat  to  the  matters  of  eomplaint  prevboaly  aet  forth?  If  die 
damage  waa  to  be  aevered  and  iq;>p]jed  to  the  several  cram  d 
oomphiint  stated  in  the  dechration,  it  ia  plain  that  the  effect  of 
the  declaration  wonld  be  to  read  ao  much  of  the  damage  iato  die 
sererai  counts,  redatdo  nngula  tmgvSi,  aa  might  be  appGciUe. 
nen  the  question  is»  whether  the  plea,  which  i^fiesses  to  annrer 
the  residue  of  the  first  and  hat  counts,  anawers  aU  tiie  Qitter 
which  substantially  is  in  those  counts.  Does  the  plea  aasirer  the 
damage  ?  It  aeeras  to  me  that  it  doea  answer  the  damage,  irUch 
must  be  taken  to  form  part  of  those  counts.  The  introdocloiy 
part  of  the  declaration,  which  complains  of  the  deteatioa  of 
the  debt,  overrides'  the  whole  declaration ;  and  it  seems,  there- 
fore, to  me,  that  the  plea  answers  the  daasage  in  the  tint 
and  second  counts ;  and  that  the  judgment,  therefore,  iraa  inega- 
larly  signed/' 

2.  Pleading  several  matters — PubHe  eompamf  —  Coils — fiten- 
liolders  —  Creation  of  new  shares-^  Meeting, ^^9fhttt  a  compenj 
incorporated  by  statute  sues  a  party  for  calls  in  the  manner  pointed 
out  by  the  8  Vict.  c.  16,  ss.  26, 27,  the  defendant  under  a  trnerRof 
his  being  a  shareholder  in  the  company  is  not  confined  to  diipQ^ 
that  he  ia  auch  dsfaeto^  but  may  show  that  he  ia  ngt  a  ehareholdtf 
dejure'ao  as  to  be  entitied  to  share  in  the  profits  of  the  cooeen. 
In  such  an  action,  where  the  special  act  incorporating  the  coopmy 
enacted  that  the  provisions  of  the  general  act  relative  to  the  distri* 
bution  of  the  capital  of  .the  company  into  aharea,  and  the  aieini  of 
enforcing  the  payment  of  calls,  &c.,  so  far  as  they  were  not  ineonr 
sistent  with  that  act,  ahould  be  incorporated  with  it ;  and  alio  tint 
new  shares  might  be  created  by  the  company  in  such  a  msnoer  is 
might  be  or  as  might  have  been  agreed  upon  at  any  general  ocetii^ 
of  the  company ;  the  court  allowed  the  defendant  to  plead  aaafvaa 
indebitatus  with  traverses  of  his  being  a  shareholder  and  of  tke 
making  the  calla ;  but  refused  the  additional  pleaa  that  no  meeting 
of  the  company  had  been  called  before  the  aharea  were  cRsM 
and  that  they  were  not  agreed  to  be  created  at  such  a  meeting. 
Shropshire  Union  Rtnlway  and  Canal  Company  >.  Aai^rm, 
13  Jur.  175. 

Per  PoDock.  C.  B. :  "  This  rale  must  be  discharged.  Gfl«- 
rally  speaking,  if  we  entertain  a  doubt  on  the  subject  we  ongiit 
to  allow  the  pleaa  which  it  is  proposed  to  plead ;  but  I  fflOBtnj 
I  think  we  ought  not  to  allow  them,  becauae  by  posabOity  «v^ 
other  court  may  hold  them  good.  I  do  not  think  that  tfaii  »^ 
principle  on  wldch  ralea  of  this  kind  ought  to  be  asked  far ;  i>j 
that  were  ao,  no  plea  could  be  allow^  or  atrack  oatvad^ 
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Tb»  ffvie  ki  gMMRil  bw  btn  to  pomif  mm  tiiao  one  eomit  to  a 
flnitiff,  or  man  Hum  om  pko  to  a-defondaot,  where  Hwre  is  my 
noMinafale  doofrt,  that  cither  pbmtiff  or  defendant  ia  each  roipec* 
tive  ease  wUlnffer  hardship  or  iojoslieo  in  the  crent  of  its  beings 
lefaaed.  Bat  if,  in  oar  jadgment,  it  k  dear  that  in  rabstanoe 
lUa  plea  io  bat  a  denial  that  the  defendant  was  a  shareholder  in. 
this  coapany,  I  think  we  ooght  not  to  allow  It ;  and  I  am  at  pre« 
sent  of  opinion  that  that  is  the  ease.  It  i^ipears  to  me  that  if  the 
mere  oh§ect  of  the  proposed  pleas  is  to  take  adrantage  of  some 
matter  of  form  to  defeat  the  plainti^s  dum,  the  general  act 
intended  to  ezdode  sneh  means  of  defence.  I  collect  from  the 
kngDSga  of  the  Legislatare  in  siting  that  the  plaintiff  company 
shall  onfy  proiw  soeh  things,  it  was  their  intention  to  preyent  the 
defefMJant  from  taking  objections  which  did  not  arise  on  those 
particnlar  matters.  If,  however,  the  defence  be  of  such  a  nature 
as  to  show  that  the  defendant  is  not  a  shareholder  m  the  company,- 
Ae  Legidatare  did  not  mean  teezdode  that  defence;  and  the 
whole  matter,  therefore,  comes  to  this  if  this  is  a  substantial 
auitler  you  will  have  the  benefit  of  it  under  the  other  pleas  which 
have  been  allowed  yoa ;  but  if  it  is  only  a  formal  one,  the  act 
mtended  to  ezdode  it." 

RECORD. 
MUrmf  wiikma  ieaoe — Stttrng^  a$ide  ver diet, -^The  court  will  not 
permit  a  party  to  retain  a  yerdiet  upon  a  record  which  has  been 
improperiy  dtered  by  him.  Therefore,  where  a  declaratiun  on  a 
bill  of  eadiange  staled  it  to  be  payable  at  three  months,  and  con- 
tained counts  for  goods  sold  and  ddivered,  and  on  an  account  stated ;. 
the  bill,  as  produced  at  the  trid,  was  made  payable  at  two  months, 
and,  on  the  record  being  referred  to,  appeared  payable  in  like  manner 
at  two  months,  but  the  word  **  two,"  in  the  record,  had  been  writ- 
ten on  an  erasure ;  the  phiintiffs  baring  obtained  a  rerdict,  the 
oowt  act  aside  the  record  and  all  subsequent  proceedings,  refusing 
leave  to  the  pkintiffs  to  retain  their  Terdict  on  the  account  stated. 
Swker  y.  Neale,  1  Exch.  Rep.  468 ;  S.  C.  1 7  Law  Joum.,  N.  S.^ 
£^h.  56. 

REPLICATION. 
De  injuria — Bill  of  exehange^ — Excuse  for  non-paymeHt — Aecom^ 
wudaHon  hUl — Special  agreemeHt.^^AKvanpmt  by  indorsee  against 
aDceptor  of  a  bill  of  exchange.  Plea,  that  the  bill  was  accepted  for 
the  aoeommodatton  of  the  drawer,  and  that,  at  the  time  of  accepting 
it,  it  was. agreed  between  the  drawer  and  the  defendant,  that  the 
drawer  should  pay  it  when  due,  and  that  if  he  shodd  negotiate  or 
part  with  it  to  aoy  holder,  such  holder  should  deliver  it  to  the  drawer 
before  or  when  it  became  doe,  to  enable  him  to  take  it  up,  and  shodd 
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.n^t  retajp  it  after  it.became  due ;  that  the  drawer  indorsed  AeUl 
^to  plaintiff  with  notice*  and  that  plaintiff  received  and  always  hdd 
^the^bill  on  the  above  terms.  Replication  de  i^jaria :  held,  that  the 
/.|^,a,  showed  an  excuse  for  non-payment ;  and,  therefore,  the  repli- 
.  cation  was  good.  .  Robinson  v.  Little,  13  Jar.  149. 

.   Per  Lord  Denman,  G.  J. :  "  The  question  is«  whether  this  pica 
^, ,  .  shows  an  excuse  for  non-payment,  or  amounts  to  an  argomenta- 
,..    tiye  denial  of  the  indorsement  by  the  drawer  to  the  plaintiff.    The 
cases  of  Adams  v.  Jones  (12  Adol.  and  £1L  455 ;  S*.  C..4Per.-aDd 
]      DA  74) ;  and  Marston  v.  Allen  (8  Mee.  and  W.  494 ;  S.  C.  1  DowL 
3      N.  S.  442),  were  much  relied  on  by  the.  defendant ;  but  they  are 
^      distinguishable  from  the  present.  -  In  both  those  cases  the  si^^poied 
indorser's  name  was  written  on  .the  bill,  but  he  had  not  delivered 
the  bill  to  the  plaintiff,  as  intended  holder,  to  take  any  iateiieit ; 
^  .    the  facts  specially  set  out  were,  therefore^  properly  held  to  be  aa 
^      argumentative  denial  of  the  indorsement.     Here,  on  the  contrary, 
the  plea  shows  that  the  bill  was  indorsed  to  the  plaintiff,  as  holder 
conveying  and  intending  to  convey  to  him  such  interest  as  the 
drawer  himself  had  and  no  more ;  that  is.  in  effect,  to  make  the 
plaintiff  the  legal  indorsee  and  holder  of  the  bill,  but  restnctiog 
him  from  enforcing  it  against,  the^  defendant,  the  acceptor.    A 
plea  in  an  action  by  the  drawer  against,  the  acceptor,  tbU  tb^  bfll 
was  accepted  for  the  accommodatron  of  the  drawer,  is  maoifeatly 
) ,,.  a  plea  in  excuse,  and  open  to  a  replication^de  injuria;  aod  this 
^ .    plea  is,  in  effect,  a  similar  one. '.  The. fallacy,  is, in  aupposiog  tiiat 
the  averment  of  indorsement  contained  in  the  declaration  neoes- 
,fiarily,  and  at  all  events,  means  such  an  indorsement  as  gives  a 
.;.,  right  of  action .  against  the  acceptor.     Undoubtedly  jt  does  so 
^j'^memprimd  focie ;  but  it  may  be  answered  by  a  plea  skowiDg.aa 
^^«9;4n4^.8t;mentin  fact,  but  accompanied  with  such  circumstapo^  aqd 
'.•Y-fondidcns  as  to  preclude  the  indorsee  from  enfordng. it  agM>tft 
^  'I  the  acceptor ;  in  other  words,  to  give  the  acceptor  an  excoie  fpr 
^  .;  not  paying  the  amount  to  the  indorsee;  and  the  plea  in  question 
'      is  exactly  such  a  one.     Other  cases  were  cited,  but  they  ^  apt 
,  ^  }^  point. ^  We  may,  however,  observe  that  the  most  .recent  of 
them,  Washboum  v.  Burrows  (1   £xch.  Rep.  107),.  Bennett  v. 
Bull   {Fd.  593  •  ]  1  Jur.- 1067); Mortimer  v.  Gill  (4  C.  B.  Rep. 
543),  all  go  to  show  .that  the  replication  de  injuria  ia  not  now 
narrowed  so  much  as  it  appears  to  have  been  at  first  after  the 
new  rules.  ,/We  may  also  advert  to  the  case  of  Herbert  v.  Sayer 
(5  Q.  B.  Rep.  965  ;'  8  Jur.  812),  where  this  court  held  the  r^i- 
cation  good  to  a  plea  very  much  involving  the  atone  point  as  the 
present  case." 

',      .    .  .  SCIRE  FACIAS. 

Joint' stock  hanking  company — Plea  in  abatement^'^Amoiier  scirt 
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/ffCMt.— It  18  no  plea  to  a  declaration  tn  scire  faeiaa  against  a  mem- 
.  ber  of  a  joint-stock  banking  company,  on  a  judgment  obtained 
against  the  public  registered  officer  of  the  company,  under  7  Geo.  4, 
■  c.  46,  that  another  writ  of  scire  facias  on  the  same  judgment  has 
been  sued  out  against  another  member  of  the  company.  Nnnn  ▼• 
Lmer,  13  Jar.  286. 

Per  Parke,  B. :  "  Our  judgment  must  be  for  the  plaintiff.  The 
proceeding  given  by  this  statute  is  different  from  the  remedy 
which  the  plaintiff  would  have  had  against  the  parties  at  common 
law.  The  statute  says  that  execution  on  a  judgment  against  the 
public  officer  of  a  joint- stock  banking  company  *  may  be  issued 
against  any  member  or  members  for  the  time  being  of  the  comiNiny 
•  or  co-partnership.'  These  words  do  not  mean  that  the  plaintiff 
is  merely  to  have  the  alternative  of  suing  one  or  all  of  those  mem* 
bers,  but  that  he  may  at  his  discretion  proceed  against  any'  one 
or  more  of  them  ;  and  we  so  held  the  other  day  in  the  case  which 
has  been  mentioned  of  Burmester  v.  Cropton.  I,  therefore,  think 
he  may,  in  the  exercise  of  that  discretion,  have  concurrent  writa 
going  on  at  the  same  time.  When  the  debt  is  paid  an  exoneratwr 
will  be  entered." 

SPECIAL  CASE. 

1.  Consent  to  judges  order  for  special  case-^Conditional — Special 
venkct,  not  aliowable — Refusing  to  hear  case, — ^Tbe  25th  section  of 
the  3  &  4  Will.  4,  c.  42,  makes  it  lawful  for  the  parties  in  any  action 
9Rer  isaue  joined,  "  by  consent,"  and  by  order  of  any  of  the  judges 
of  the  superior  courts,  to  state  the  facts  of  the  case  in  the  form  of  a 
special  case,  for  the  opinion  of  the  court,  &c. :  held,  that  the 
consent  must  be  absolute  and  unconditional.  Where,  therefore,  a 
special  case,  was  stated  under  this  act,  and  a  right  was  reserved  to 
either  party  to  turn  the  special  case  into  a  special  verdict,  the  court 
refused  to  hear  it.  Engstrom  and  others  v.  Brightfndn  and  others, 
17  Law  Joum.,  N.  S.,  C.  P.  142 ;  S.  C.  12  Jur.  337, 

Per  Maule,  J. :  ".  This  is  ai  most  inconvenient  practice  ;  I  am 
not  disposed  to  agree  that  it  ahall  be  pursued  without  the  leave 
of  the  court.  Indeed,  I  do  not  think  that  this  agreement  is  such 
BB  to  give  us  the  power  to  hear  the  special  case  at  all.  Besides* 
the, facts  must  be  found  in  a  special  verdict,  and  then  a  court' of 
error,  in  reviewing  our  decision,  will  have  to  decide  upon  a  different 
atate,  of  £scts.from  that  which  guided  us.  *  *  The  agreement 
here  is  to  take  the  judgment  of  the  court  on  the  special  dkse,- with 
a  condition  that  either  party  may  turn  it  into  a  speeial  verdict,  but 
the  act  which  gives  authority  to  state  a  special  case;  and  that  only, 
requires  the  consent  to  be  absolute  and  unconditional." 

2,  Refusing  to  hear — Not  bond  fide. — ^The  court  refused  to  give 
judgment  in  a  special  case  stated  for  the  opmion  of  the  court,  under 
the  3  &  4  Win.  4,  c.  42,  s.  25,  it  appearing  that  the  action  waa  not 
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pttrtin  to  the  ctate.    Ihm  Atn,  DwUmmy^  Dmte,  17  Lnr  Jovi., 
N.  S.,  a  P.  220. 

Fer  WikU.  C.  J. :  "  Some  dnibt  is  calPrlMwi  as  to  teeoi- 
fttractioa  ol  the  will,  and  withoot  aoj  mi  eontest  or  wilhiiol  ay 
view  of  recovering  the  posseaeion.  an  ejectinOBt  haa  heen  kaagiit 
merdy  for  the  purpoae  of  makiii|^  it  the  ftwiriartiin  of  a  cue 
whereon  to  aak  the  opinion  of  the  court.     The  affidaivil  Htafitt 
lie  that  thia  ia  aoerely  a  mode  el  aaking'  the  eoart  to  give  an 
opinioii  epon  a  matter  not  m»  diapi^  in.  the  oa«DW»  h«t  apoo  wUA 
the  parties  deaire  iaforaration.     [Thia  affidatit  was  re|oM  by 
the  court  on  a  soi^ttcioD  that  the  adioik  1mA  set  heoi  imiig^t 
to  detemuoe  a  matter  reidly  i&  diapnto  inaaMoriit  aa  tt  did  not 
appear  how  or  by  what  daim  the  defeadoftt  was  is  poMCMMO  of 
the  praomea,  aad  the  dederation  conlaiaed.  no  emnt  on  a  dtmiflc 
hy  the  deviaee  of  A*  B.,  who  wovdd  be  the  patty  ralky  eitiided 
to  the  property,  il  the  urgnmeot  for  the  lessor  of  the  phtatf 
were  eorrect]     If  the  court  eonld  entertsia^ie  qusatieB  a»  it  ii 
BOW  brought  before  it,  every  doubt  vpon  a  iBarriage  stttkBcat, 
and  every  doubt  upon  the  conatruction  of  a  wiUrOi^iit  hebmgbt 
before  na  (lo^g  before  any  queatioo  arose,  and  probably  wben  no 
qseatioa  ever  would  ariae)  by  neidy  adi^liag  fStm  msrhipgy  ^ 
an  action  of  ejectment,  and  by  agreeaaent.     We^  thssalmdoaot 
think  onrselvea  authorised  to  proceed  to  sny  jodgoMfit" 
NoTBw — ^The  only  efieet  of  this  dedsioa  will  be  to  naha  ffltn 
more  carefiil  in  ^ing  an  air  of  hotut  fides  to  their  csaesb 

SPECIAL  VERDICT. 
TUke  Cammmiation^^SpeekU  fimUngf  om  wasew^-^ssae  voder  M. 
6  &  7  WilL  4>  c.  71,  to  try  whether  a  modus  emtended  ossr  dl  Ae 
lands  of  a  township  except  the  glebe,  the  laada  iadomd  voder  an 
iaclesure  act,  and  an  ancieBt  form  ciJled  F.  On  the  trial  te  proof 
was  of  payments  made  for  the  oldinclosureSyCZ^tFnte*^'^*''^ 
under  the  act,  and  the  glebe.  The  judge  reteed  to  aaoend  the  isBoe, 
but  under  sect.  24  of  stat.  3  &  4  WilL  4,  e.  42»  direeled  thejery  to 
find  the  fact  according  to  ^be  evidence^  and  their  fiadiag  was  ^ted 
on  the  record  :  held,  that  the  direction,  was  wrong ;  and  the  fiadisg 
waa  expunged,     ^rotoa  v.  HiUehimaom  osd  aihmn,  18  Jar.  190. 

STAYING  PROCEEDINGS; 
Third  mmmons  o/  jud^,— By  Beg.  Gen.  Trio.  Term,  1  WS.  4, 
r.  9r  "  it  ahdU  not  be  neceaaary  to  iasoe  more  thsa  two  suvHMOiei 
for  attendance  before  a  judge  upeo  &e  same  msClcr ;  and  te  ptf9 
taking  out  such  summonses  shall  be  eutilled  to  an  otdsreathe 
retorn  of  the  aeooad  sammona,  unless  caasa  is  idK>w»  ^  ^  f^ 
trary;"  A  &ird  samaaoDs  taken  out,  what  two  only  are  rsfured, 
by  Reg,  Geo.  Trmity  Ten^  1  WHL 4»  la  no  stiy  ^M$\i»^' 
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Emgkkmr.  WOkmtou.  17  Lkw  Joonu,  N.  8..  Exeh.  S80;  S.  C. 
12  Jw.  659. 

Pit  Pkrle«  B. :  "  If  a  third  ■ommonft  it  to  be  oonaiderad  •»  a 
•tay  of  prooeediogi.  would  a  fourth,  fifth,  and  every  aubaequent 
one  be  so  too  ;  for  if  bo»  the  parties  might  go  od  staying  the  pro* 
•eedingaotfta/ajlmi.  I  think  the  Reg.  Gen.  Trin.  Term,  1  Will.  4, 
la  obligatory,  not  optionaL" 

TERM'S  NOnCE. 
I«  After  delof  vf  Uoelve  mMthsor/our  terms — Term*$  noHee  of 
frtaL-^Where  no  step  has  been  taken  in  a  cause  for  a  period  of  one 
year  in  the  Queen's  Bench,  or  in  the  Common  Fleas  for  four  terms 
(exekiding  the  term  in  which  the  last  proceeding  was  had),  the  courts. 
In  order  to  prevent  the  parties  being  taken  by  surprise,  require  that 
either  party  intending  to  take  any  further  proceeding  towards  judg- 
ment in  die  cause  shall  give  to  the  other  a  term's  notice  thereof. 
Tins  notice  is  not  required  in  certain  cases  of  a  defendant  moving  in 
consequence  of  plaintiffs  laches  or  errors ;  nor  to  proceedings  after 
verdict  where  no  new  trial  is  moved  for,  nor  to  proceedings  after 
^uml  jodgment.  And  in  no  case  is  such  notice  required  where  the 
proeeedings  were  suspended  by  injunction,  by  consent,  or  at  defend- 
ant's request  (1  Chita's  Arch.  Pract.  1 32.  8th  edit. ;  Pract.  Com. 
law,  55).  Where  in  the  Court  of  Common  Pleas,  there  have  been  no 
proceedings  within  four  terms,  or  in  the  Queen's  Bench  within  a 
year,  after  issue  joined,  a  term's  notice  of  the  plaintiffs  intention  to 
proceed  must  be  given  before  he  can  give  notice  of  trial ;  it  is  not 
enough  to  give  a  term's  notice  of  trial.  TUley  v.  Cottina,  4  C.  B. 
Bcp.  758. 

Per  Wilde,  C.  J* :   "I  do  not  know  that  we  are  anthoriaed  to 

depart  from  a  positive  rule  of  practice,  which  required  a  plaintifF, 

belbre  he  ia  allowed  to  take  another  atep,  to  give  a  term'a  notice 

of  his  intention  to  awake   a  cause    ^at  he  has  permitted  to 

slamber  during  four  terms.      A  notice  of  trial  is  a  proceeding  in 

the  cause.     In  the  absence  of  any  authority  to  the  contrary,  we 

must  conclude  tUa  notice  to  be  irregular." 

2.  Cognovit, — ^A  plaintiff  may  enter  up  judgment  on  a  cognovit 

even  after  seven  yeara  from  its  date  without  giving  a  term'a  notice. 

Tbompeon  v.  Lanj^riiffe,  5  DowL  and  L.  213 ;  S.  C.  1  Ezcheq.  Rep. 

351  ;   17  Law  Jonm.,  N.  S.,  £xch.  4 ;  atated  ante,  p.  5. 

3*  ProeeeHngs  after  verdict, — ^The  rule  that  a  term'a  notice  ia 
necessary  where  no  proceeding  haa  been  taken  in  a  cauae  for  a  year, 
does  not  apply  to  proceedinga  had  after  verdict.  Newton  v.  Boodle, 
3  C.  B.  Rep.  795 ;  S.  C.  4  Dowl.  and  L.  664;  16  Law  Joam., 
N.  S.,  C.  P.  185;  llJur.  148. 

TRLAL,  NOTICE  OF. 
Qmtimumcep  notice  hy^Irreffular  ae  euch  hut  otherwise  good  notice 
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'^Setting  down  cause. -^^It  is  immnterul  that  a  notice  of  trial  pvr- 
portB  to  be  the  continuance  of  a  former  notice  which  is  void,  if  it  be 
'delivered  in  time,  and  clearly  and  uneqnivocailj  inform  the  defendant 
that  the  plaintiff  intends  to  proceed  to  trial  in  the  canae  at  a  certain 
'specified  time. ,  It  is  not  necessary  that  notice  of.  trial  shall  have 
'been  given  before  a  cause  can  be  regularly  set  down  for  triaL  Gm* 
ger  v.  Pycroft,  2  Bail  C.  254 ;  S.  C.  stated  ante,  p.  16. 
.       .        .        .  TRIAL. 

1.  Practice  at — Right  to  begin — New  trial, — ^The  court  will  not 
set  aside  a  verdict  on  the  ground  that  the  wrong  party  was  aDowed 
to  begin,  unless  it  appears  that  some  manifest  injury  has  readied 
therefrom.  Edwards  v.  Matthews,  4.Dowl.  and  L.  721;  S.  C. 
16  Law  Joum.,  N.  S.,  Exch.  291  ;  11  Jur.  398. 

•  Per  Pollock,  C.  B. :  "  It  appears  that  the  rule  adopted  in  the 

Court  of  Exchequer  is  this,  that  the  plaintiff  or  defendant  having 

been  called  on  when  the  proof  of  the  issue  lay  on  his  adveraary,  is 

not  a  sufficient  ground  for  a  new  trial,  unless  it  is  manifest  that 

the  course  of  jostice  has  been  thereby  interfered  with,  and.  aome 

'  substantial  injury  effected  at  the  trial  of  the  canse  (see  Geach  v. 

Ingall,  14  Mees.  and  W.  95  ;  S.  C.  9  Jur.  691.     Also  in  C.  P. 

Doe  dem.  Bather  v.  Brayne,  suprd\,    I  own  my  jinpression  at  one 

'  time  was,  that  a  miscarriage  as  to  who  should  begin  was  ao  impor* 

"tant  a  matter,  and  might  in  many  instances  interfere  so  madi  with 

'  the  course  of  justice,  that  we  ought  always  to  interfere  and  correct 

'  it ;  biit  on  referring  to  the  judgment  of  the  court  in  the  cases  to 

*  "  which  I  have  alluded;  we   must  now  take  it  as  settled  that  the 

.question  whether  any  injury  has  been  done  |^  the  erroneous  niUxig 
'of  the  judge  tit  nisi  prius,  is  involved  in  the  question  of  the  pro- 
priety of  i^ranting  a  new  trial  for  it.  '  In  the  present  case  there 
has  been  no  injury  done  —  the  trial  was  of  an  issue  directed 
for  the  purpose  of  informing  the  conscience  of  the  court^  and  oa 
'     looking  at  all  the  evidence  we  think  that  the  verdict  ^fis  rigjht, 
'  '  and  consequently  ought  not  to  be  disturbed." 

2.  Practice  at  —  Right  to  begin —^Replevin, —  In  replevin*  the 
defendant  avowed  fpr  a  distress  for  rent,  and  plaintiff  pleaded  that 
the  goods  were  taken  between  sunset  and  sunrise ;  and  defendant 
replied,  that  the  goods  were  taken  between  sunrise  and  sunset,  with- 
out this,  that  they  were  taken  between  sunset  and  sunrise.  It  was 
held  that  on  these  pleadings  the  plaintiff  had  a  right  to  begin* 
TunnicKfe  v.  Wilmot,  2  Car.  and  Kirw.  626. 

VENUE. 

*  *  Fire  insurance  poUcg'^View  necessary — Wtiniesses ^residing  trnt  of 
county^ — In  a  motion  by  an  assurance  company,  to  chaste  the  veaae 
after  issue  joined*  to  the  county  in  which  the  fire  took  place^  oa 

-an  allegation  that  a  view  is  neceawry  for.  thedef9Dce»  the  oinift 
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will  not  grant  the  motion  unless  the  reason  why  sach  a  view  is  neces- 
sary appears  on  the  face  of  the  affidavit.     The  mere  statement  in  the 
affidavit  that  a  view  is  necessary  is  insufficient.     Motion  hy  defend- 
ant to  change  thei. venae,  after  issue  joined,  to  a  county,  because  the 
witnesses  for  the  defence  reside  there,  is  sufficiently  met  by  the 
plaintiff  on  an  allegation  that  the  majority  of  his  witnesses  reside  in 
the   county  in  which  he  has  brought  the  action,     Sembie,  on  behalf 
of  a  defendant  the  court  will  be  slow  to  change  the  venue  to  a 
coonty  in  which  the  father  of  the  attorney  for  the  defendant  is  sub- 
sheriff.     M'Laughin  v.  Royal  Exchange  Company,  9  Jr.  L.  R.  510. 
Per  Pigot.  C.B.:  "The  plaintiff  has  offered,  if  the  defendant 
will  undertake  to  abandon  all  other  pleas,  and  go  to  trial  on  that 
plea  alone  on  which  it  might  become  advisable  to  have  a  view,  that 
in  that  case  he  will  consent  to  change  the  venue  to  Sligo  ;  the  de- 
fendant has  refused  that  offer,  and,  coupling  that  refusal  with  the 
affidavit  of  the  agent,  we  conceive  that  the  view  required  is  not 
necessary.     It  has  been  said  that  the  affidavit  is  in  conformity 
with  the  precedents,  and  therefore  sufficient,  but  that  is  clearly  a 
mistake."     See  note  to  M 'Donne  v.  Carr,  Hayes,  377  ;  see  dso 
Hodinott  v.  Cox,  8  East,  286. 

WITNESS. 
1 .  Commission  providing  for  time  and  place  of  examination — Examine 
ing  vntnesses  apart — Return  of  commission, — A  judge  ordered  a  com- 
mission to  issue  for  the  examination  of  witnesses  vivd  voce  at  New- 
fonndland,  returnable  on  a  certain  day.  The  commission  commanded 
the  commissioners  to  summon  the  witnesses  at  a  certain  day  and 
place  to  be  appointed  by  them  for  that  purpose  in  Newfoundland,  and 
then  and  there  examine  them  apart  on  their  oath  vivd  voce,  and 
redace  the  examinations  into  writing,  and  directed  them  to  send  the 
same  on  or  before  the  return-day  of  the  commission,  closed  up  under 
their  seals,  together  with  the  commission.  At  the  trial  a  clerk  from 
the  Master's  office  produced  a  packet  of  papers  which  he  bad  received 
sealed  up  from  a  person  who  brought  it  to  the  office,  but  whom  he 
did  not  know.  The  commission  produced  was  identified  as  that 
iaaaed  under  the  order,  and  it  was  proved  that  the  papers  professing 
to  be  the  return  were  in  the  handwriting  of  the  commissioners.  The 
depositions  purported  to  contain  separate  examinations.  Held,  first, 
that  the  place,  the  time,  and  the  manner  of  examining  witnesses  were 
regularly  provided  for  by  the  order  and  commission.  Held,  secondly, 
that  it  was  to  be  presumed  that  the  witnesses  were  examined  apart. 
Held,  thirdly,  that  there  was  sufficient  proof  of  the  due  return  of  the 
commission.  Simms  v.  Henderson,  and  Henderson  v.  Henderson,  12 
Jut.  773  ;  S.  C.  17  Law  Journ.,  N.  S.,  Q.  B.  209. 

Per  Denman,  C.J. :  "  It  appears  to  us  that  the  place,  the  time, 
and  the  manner  of  examining  witnesses  were  regularly  provided  for. 
Com.  Law.]  o 
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as  they  were  to  be  examined  vivd  voce  at  NewfoDO&ndbefofetlie 
return  day  of  the  commis&ion.  It  is  to  be  presomed  that  they 
were  examined  apart,  as  the  depositions  purport  to  contain  aeps- 
rate  examinations,  and  there  is  no  reason  for  supposing  that  they 
were  examined  together,  and  the  presumption  is  that  the  commii- 
sioners  did  their  duty." 

2.  Commission  to  examine  witnesses — Order — Spenfying  phfie  •/ 
exitmination  and  commissioners*  names — Proof  of  cowmw^toii.— A 
judge's  order  for  a  commission  to  examine  witnesses  abroad,  onder  1 
Will.  4.  c.  22,  s.  4,  must  specify  the  place  at  which  such  coratnis- 
sion  is  to  be  executed,  or  the  deficiency  must  be  supplied  by  a 
subsequent  order.  Semble  (by  Coleridge,  J.),  that  the  names  of  the 
commissioners  must  also  be  specified  in  a  kubsequent  order,  if  not 
named  in  that  authorising  the  commission.  Semble,  that,  if  tnt 
judge's  order  is  not  produced  at  the  trial,  the  commission  itself  m 
primd  facie  evidence  that  it  issued  properly,  and  that  the  proceed- 
ings under  it  were  rightly  conducted.  Greville  v.  Stuts,  12  Jnr.  49; 
S.  C.  17  Law  Journ.  Q.  B.  14. 

Per  Coleridge,  J. :  *'  I  am  clearly  of  opinion  that  the  order 
should  name  the  place.  No  one  can  read  the  statute  without  see- 
ing that  its  meaning  is,  that  all  the  circumstances  under  «hi(A 
the  commission  is  to  issue  are  to  be  settled  on  a  preliminary  appli- 
cation to  a  judge  or  the  court.  In  commissions  issued  within  the 
jurisdiction  it  is  expressly  provided  that  the  first  order  must  s^ 
who  the  commissioners  are  ;  but  it  is  not  so  in  the  case  of  a  foreign 
commission.  The  order  in  that  case  issues,  so  to  speak,  in  hknk, 
but  that  must  be  afterwards  supplied.  I  am  not  sure  that  a  com- 
mission does  not  ex  vi  termini  mean  that  somebody  must  be  named 
to  execute  it.  Here  it  is  contended  that  a  party  may  take  an 
order  to  the  officer  of  the  court,  and  put  in  the  name  of  any 
person  he  chooses  to  execute  the  commission.  I  cannot  think 
such  is  the  meaning  of  the  statute." 

NoTB. — In  a  subsequently- reported  case  (Nichol  v.  Alison,  17 
Law  Journ.,  N.  S.,  Q.  B.  355)  it  was  expressly  decided  that  a 
judge's  order  for  a  commission  to  examine  witnesses  need  not  contain 
the  names  of  the  commissioners,  as  they  are  to  be  ascertained  by 
subsequent  arrangement  between  the  parties.  It  was  a  commission 
to  take  the  examination  of  witnesses  abroad. 

3.  Competency — Malicious  prosecution — Defendant  suffering  j^' 
ment. — On  the  tnal  of  an  action  for  a  malicious  prosecution  agamst 
two  defendants,  one  of  them  who  has  suffered  judgment  by  defa""^ 
is  a  competent  witness  for  the  plaintiff.  Hadrick  v.  Hedop,  1' 
Law  Journ..  N.  S.,  Q.  B.  313  ;  S.  C.  12  Jnr.  600. 

Per  Lord  Denman  :  "  Formerly  it  seems  to  have  been  con- 
sidered that  a  party  to  the  record,  as  such  merely,  was  ii 
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teot,  bat  that  doctrine  w  now  finally  oTemiled  (Wonreli  v.  Jones, 
7  fiing.  395} ;  and  the  true  criterion  is  held  to  be,  whether  the 
proposed  witness  is  or  is  not  interested  to  obtain  a  verdict  for  the 
party  calling  him.  In  cases  of  contract,  a  defendant  who  has 
suffertd  judgment  by  default  is  not  competent  for  the  other  de- 
fendant, because  he  is  directly  interested  to  procure  a  verdict  for 
him,  since  such  verdict  would  enure  to  his  benefit,  notwithstanding 
the  judgment  by  defiault.  But  for  the  same  reason  he  is  compe- 
tent for  the  plaintiff,  his  direct  and  predominating  interest  being 
against  the  plaintiff  who  calls  him,  though  he  has  a  conflicting 
interest  to  ^x  the  other  defendant  jointly  with  himself  (Pipe  v. 
Suel,  2  Q.  B.  Rep.  733)."  His  lordship,  after  noticing  some 
authorities,  proceeded,  "As  to  the  interest  of  the  witness,  no 
doubt  he  has  an  interest  to  fix  the  other  defendant,  because  it  may 
be  that  the  plaintiff,  having  recovered  against  both,  will  take  his 
execution  against  the  other  defendant,  and  not  against  the  witness, 
and  in  general  (subject  to  some  exceptions  which  are  not  shown 
to  apply  here)  there  is  no  contribution  between  defendants  in 
actions  of  tort.  On  the  other  side  it  was  said  that  such  an  interest 
is  contingent,  and  too  remote  and  uncertain  to  be  regarded,  as  it 
was  considered  to  be  in  the  case  of  Doe.  d.  Harrop  v.  Green  (4 
£sp.  198),  decided  by  Lord  Ellenborough.  In  order  to  meet  this 
view  of  the  case,  the  learned  couosel  for  the  defendant  Ueslop 
cited  numerous  authorities  to  show,  first,  that  if  the  plaintiff  suc- 
ceeded against  Heslop,  his  execution  must  be  jointly  against  both 
Heslop  and  Raine.  This  is  so,  no  doubt,  but  it  is  equally  clear 
that,  under  a  writ  of  fieri  facias  against  both,  he  might  levy  on  the 
goods  of  one  only.  Secondly,  that  no  execution  could  be  taken 
out  against  the  lands  of  Raine,  though  the  judgment  at  once  be- 
comes a  charge  on  them  until  all  the  goods  of  Heslop  as  well  as 
Raine  should  have  been  exhausted.  The  principal  authority  for 
the  position  seems  to  be  in  2  Inst.  395  ;  and  it  being  clear  that 
the  execution,  of  whatever  nature  it  be,  must  be  joint,  the  position 
may  be  correct.  Bnt  there  is  nothing  in  the  statute  of  Westm.  2, 
which  gives  the  elegit,  to  prevent  him  from  suing  out  an  elegit 
against  both,  and  taking  the  goods  of  one  to  satisfy  his  debt, 
thongh  if  he  take  the  lands,  he  must  take  the  lands  of  all ;  so  that 
the  argument  at  last  comes  to  this,  that  the  witness  had  a  direct 
interest  to  obtain  the  verdict  against  his  co-defendant,  and  make 
him  liable,  on  account  of  the  possibility  that  the  plaintiff  may  take 
his  execution  against  him  only,  or  against  the  goods  and  lands  of 
both.  We  think  this  too  remote  and  contingent  an  interest  to 
render  the  witness  incompetent,  for  this  reason :  we  cannot  see 
on  what  ground  a  joint  trespasser  not  a  defendant  can  be  held 
competent,  as  his  evidence  might  wholly  discharge  himself.   Now, 
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Lord  Tenterdeiii  in  his  judgment  in  Blackett  v.  Weir  (5  B.  and 
C.  387),  BsjB,  *  In  actions  of  trespass  witnesses  apparently  open 
to  a  much  stronger  objection  are  constantly  admitted.  In  that 
action  a  recovery  against  one  of  seyeral  co-trespassers  is  a  bar  to 
an  action  against  the  others ;  and  yet  scarcdy  a  circuit  passes 
without  an  instance  of  a  person  who  has  committed  a  trespass  bemg 
called  to  prove  that  he  did  it  by  command  of  the  defendant.  In 
that  case  a  verdict  for  the  plaintiff  would  operate  as  a  discharge 
to  the  witness,  there  being  no  contribution  in  actions  of  tort.*  The 
same  proposition  of  law  is  stated  as  perfectly  clear*  as  well  knowD» 
in  Moore  v.  Daubigny  (5  B.  Moore,  319). 

4.  Competency — Bankrupt — Creditor  of  bankrupt, — ^Where.  in  an 
action  by  the  assignees,  the  bankrupt  was  not  called  as  a  witness, 
but  a  witness  was  examined  as  to  certain  statements  of  the  bankrupt 
with  respect  to  his  affairs :  held,  that  the  evidence  was  admissible. 
Where  a  creditor  under  the  fiat  was  produced  as  a  witness :  held, 
that  his  evidence  was  inadmissible.  Belcher  v.  Brake,  2  C.  and 
K.  658. 

Per  Wilde,  C.  J. :  "A  creditor  under  a  fiat  must  be  considered 
a  person  on  whose  immediate  and  individual  behalf  the  action  has 
been  brought ;  he  is  therefore  not  rendered  competent  by  that 
act." 

NoTB. — ^This  was  only  a  nisi  prius  decision,  and  we  believe  it  is 
contrary  to  the  general  opinion  of  the  profession. 

5.  Competency — Justifying  under  party — Cognisance. — ^Where  the 
defence  rested  on  several  cognisances,  it  was  held  by  Wilde,  C.  J.» 
at  nisi  prius,  that  a  person  under  whom  one  of  such  cognisances  was 
made  was  competent  to  prove  matters  distinct  from,  and  independent 
of,  that  particular  cognisance.  Walker  y,  Giles,  2  Car.  and 
K.  671. 

TRIAL. 
1.  Practice  at — Right  to  begin  [^ante,  p.  40].— The  right  of  a 
party  at  a  trial  to  begin  is  one  of  great  importance,  and  for  wluch  a 
struggle  is  frequently  made.  The  general  rule  is  that  the  party  who 
has  to  maintain  the  affirmative  of  the  issue  must  begin  to  give  the 
evidence.  Where  there  are  special  pleadings,  or  where  a  special 
defence  is  not  intended  to  be  given  in  evidence  under  the  general 
issue  by  statute,  it  may  perhaps  be  more  accurate  to  say  that  the  party 
who  has  added  the  similiter  shall  begin.  If  both  parties,  however, 
have  added  a  similiter  to  different  sets  of  pleadings  in  the  aame 
cause,  then  the  plaintiff  usually  begins,  and  proves  those  issues  whkh 
are  essential  to  his  case  ;  and  then  the  defendant  does  the  same,  and 
afterwards  the  plaintiff  is  entitled  to  go  into  evidence  to  contrcrrert 
the  defendant's  affirmative  proof,  &c.  The  judges  have  resolved 
that  in  cases  of  slander,  libel,  and  other  actions  for  persoml  injenes. 
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wliere  the  plaintiff.  8ce1»  to  recoTer  actual  damages,  of  an  unatcer- 
tuned  amount,  he  is  entitled  to  begin,  even  though  the  affirmative  of 
the  issue  may  in  point  of  form  be  with  the  defendant  (Carter  ▼. 
Jones,  6  Car.  and  P.  64).  In  an  action  of  trespass  the  defendant 
pleaded  a  justification,  setting  up  an  affirmatire  right  in  himself, 
which  right  the  replication  traversed.  At  the  trial  the  plaintiff's 
counsel  claimed  the  right  to  begin.  The  judge  asked  whether  he 
woald  undertake  to  proceed  for  substantial  damages,  and,  on  counsel 
declining  so  to  undertake,  allowed  the  defendant  to  begin.  On  motion 
to  the  court,  it  was  held  that  the  judge  was  correct.  Chapman  v. 
Ritufson,  8  Q.  B.  Rep.  673 ;  S.  C.  15  Law  Joum.,  N.  S.,  Q.  B. 
223  ;   10  Jur.  287. 

2.  Practice  at — Right  to  begin — Admiesion — New  trial — Eject" 
ment, — In  ejectment  the  lessor  of  the  plaintiff  claimed  under  a  will  of 
the  testator,  dated  the  23rd  of  September,  1844.  The  defendant 
claimed  under  a  subsequent  will  of  the  same  testator,  dated 
the  30th  of  December,  1844.  The  defendant  admitted  that 
the  will  of  the  23rd  of  September  was  a  perfect  will  in  every 
respect,  and  upon  that  admission  claimed  the  right,  and  was  al- 
lowed by  the  judge  to  begin  at  the  trial.  It  was  held  on  motion  to 
the  court  that  the  admission  of  the  defendant  was  not  an  admission 
of  the  whole  of  the  plaintiff's  case,  and  therefore  the  right  to  begin 
had  been  improperly  conceded  to  the  defendant.  It  was  also  held 
that,  if  it  appears  to  the  court  that  the  party  entitled  to  begin  at  the 
trial  has  been  deprived  of  that  right,  and  that  his  cause  has  been 
thereby  substantially  prejudiced,  a  new  trial  will  be  granted.  Doe 
dem.  Bather  v.  Brayne,  17  Law  Joum.,  N.  S.,  C.  P.  127. 

Note. — This  case  is  the  one  referred  to  at  p.  40.  and  it  ought, 
with  the  preceding  case,  to  have  been  inserted  before  the  case  of 
Edwards  v.  Matthews,  ante,  p.  40. 

WRIT  OF  SUMMONS. 
Service — Company — Secretary — Clerk  in  the  office  of  company^ 
—-In  an  action  against  a  trading  or  other  company  or  body  within 
the  meaning  of  the  7  Will.  4,  and  1  Vict.  c.  73,  the  service  of 
any  summons,  demand,  or  notice,  or  any  writ  or  other  proceeding 
at  law  or  in  equity,  or  otherwise,  on  the  clerk  of  the  company  or 
body,  or  its  being  left  at  the  head  office  for  the  time  being  of  the 
company  or  body,  or  in  case  such  clerk  of  the  said  office  shall  not 
he  found  or  known,  their  service  thereof  on  any  agent  or  officer  em- 
ployed by  the  said  company  or  body,  or  his  leaving  the  same  at  the 
usual  places  of  abode  of  such  agent  or  officer,  will  be  good  and  suffi- 
cient service  of  the  same  respectively  on  the  said  company  or 
body  (7  Will  4,  and  1  Vict.  c.  73,  s.  16.  See  also  8  &  9  Vict.  c. 
16,  a.  135.)  In  a  late  case  it  was  held  that  service  of  a  writ  of 
summons  on  a  clerk  in  the  office  of  the  secretary  of  a  corporation 
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aggregate,  is  not  aaffieiflot  service  on  the  dnrk  or  aeoretary,  lo  at 
to  aathoriee  a  motion  for  a  dismngas,  or  to  enter  an  appearance  lor 
the  defendantB.  Wakon  ▼.  Vnioertdl  Salvage  QmpwKf,  IS  Mees. 
and  W.  438 ;  S.  C.  4  Dowl.  and  L.  558. 

ABATEMENT. 
1.  Affidamt  of  verification  [onto,  j9.  20] — Plaee  tf  residence,  nei 
of  hasineas.— The  3  &  4  Will.  4,  e.  43,  a.  8,  requires  that  pleas  in 
abatement  for  the  nonjoinder  of  persons  who  ought  to  have  been 
made  defendants  shall  be  accompanied  by  an  affidavit  stating  the 
place  of  residence  of  snch  persons  with  convenient  certainty.  In  a 
late  case  it  was  held  that  an  affidavit  verifying  a  plea  in  abatement 
of  the  nonjoinder  of  a  co-contractor,  under  the  3  &  4  Will.  4,  c.  42, 
s.  8,  roust  state  the  place  of  residence  of  the  co-contractor,  and  not 
merely  his  place  of  business.  Falsehood  or  insufficiency  of  the  affi* 
davit  in  this  respect  is  a  ground  for  setting  aside  the  plea  on  motion. 
Whether  affidavit  does  or  does  not  state  the  true  place  of  res^ence  n 
a  matter  which  may  be  controverted  and  determined  by  the  conrt  on 
motion.  Mayhury  v.  Mudie,  5  C.  B.  Rep.  283 ;  S.  C.  5  Dowl.  and 
L.  360. 

Per  Maule,  J.  :  "  Upon  a  careful  review  of  the  cases  (Wheatlej 
V.  Golney,  9  Dowl.  10,  19 ;  Lambe  v.  Smythe,  15  Mees.  and  W. 
433 ;  Newton  v.  Stewart,  4  Dowl.  and  Lound.  89),  we  have 
come  to  the  conclusion  that  the  affidavit  must  state  the  true  place 
of]  abode  of  the  party  whose  nonjoinder  was  objected  to,  and  that 
whether  it  does  so  or  not  is  a  matter  that  may  be  coDtroverted 
and  determined  by  the  court  on  motion.  Before  the  statute  die 
law  was  that  the  plea  must  be  accompanied  by  an  affidavit  stating 
that  it  was  true  in  substance  and  in  effect,  it  being  a  dilatory  pka, 
and  that  being  required  in  all  dilatory  pleas.  The  statute  did  net 
alter  the  plea,  except  in  requiring  it  to  state  that  the  person 
resident  within  the  jurisdiction  of  the  court.  Now,  there 
nothing  in  the  affidavit  required  before  the  act,  which  was  not  alio 
stated  in  the  plea.  There  was  no  allegation  which  might  not  be 
put  in  issue.  But  the  provision  of  the  act  in  question  is  a  requi- 
sition which  applies  to  the  affidavit  only.  The  residence  most  be 
stated  in  the  affidavit,  but  need  not  be  stated  in  the  plea,  and 
cannot  consequently  be  put  in  issue  by  the  replication.  It  woold 
therefore  be  binding  on  the  party  if  it  could  not  be  controverted  in 
the  manner  proposed." 

2.  By  death  of  party — Recovering  costs  against  esteaUrie. — Die 
trial  of  a  cause  at  an  assizes  was  postponed  by  order  of  nm  prime  on 
payment  by  the  defendant  of  the  costs  of  the  day,  "  to  be  taxed.'* 
The  defendant  died  before  any  verdict  in  the  cause,  and  before  tiie 
order  of  ntsi  prime  was  made  a  rale  of  comt.  The  suit  having 
abated  (17  Car.  2,  c.  8,  s.  1),  the  court  discharged  a  rule  caUnf  en 
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die  dcfcBdant*0  ezeevtrix  to  show  came  why  the  costs  sbonld  not  h% 
tixed,  the  remedy  for  recovering  the  costs  onder  1  ft  2  Vict.  c.  IIO; 
r.  )8.  not  being  clear  as  against  an  execatriz.  Hill  r.  Browii«  16 
Mees.  and  Wels.  796. 

Per  Parke,  B. :  "The  order  of  nisi  prius  was  not  made  a  mle 
of  this  court  till  after*  the  action  had  abated  by  the  defendant's 
death.     The  remedy  by  attachment  was  taken  away  by  that  event. 
Though  there  may  be  a  remedy  against  the  defendant's  personal 
representative,  we  onght  not  to  ^rder  taxation  of  costs,  unless  we 
could  see  clearly  that  the  pbcfotiff  would  have  a  remedy  for  re- 
covering them  under  1  &  2  Vict.  c.  100,  s.  18,  or  otherwise." 
3.  Affidavit  of  verification — Addresses  at  time  of  plea. — In  the 
affidavit  required  to  be  g^ven  under  the  3  &  4  WilL  4,  c  42,  s.  8,  in 
support  of  a  plea  of  abatement  for  the  non-joinder  of  persons  as  c<h 
defendants,  it  is  not  sufficient  to  state  the  residences  of  such  persons 
at  the  time  of  the  commencement  of  the  suit ;  but  such  an  affidavit 
must  give  their  residences  at  the  time  of  the  plea  pleaded.     Whiter. 
Gaseoyne,  18  LawJonm.,  N.S.,  Exch.  110. 

Per  Parke,  B. :  "  The  objection  to  this  affidavit  is,  that  it  says 
that  the  persons  therein  named  resided  at  certain  places  therein 
mentioned  at  the  time  of  the  commencement  of  the  suit ;  but  it 
does  not  say  that  they  resided  there  at  the  time  of  plea  pleaded. 
The  statute  clearly  requires  that  the  residence  at  the  time  of  the 
plea  bdng  pleaded  should  be  stated  in  the  affidavit." 

AFFIDAVIT— JURAT. 
TKterHfteations.^-The  rule  of  Mich.  Term,  37  Geo.  3  (7  Term. 
Rep.  82)  provides  *'  that  no  affidavit  be  read  or  made  use  of  in  any 
matter  depending  in  the  court  in  the  jurat  of  which  there  shall  be 
any  interlineations  or  erasure.  It  has  lately  been  decided  that  the 
sliove  rule  excluding  affidavits,  in  the  jurats  of  which  there  are 
mterlineations,  applies  to  affidavits  sworn  in  India.  Re  Page,  5 
Dowl.  and  L.  475. 

Per  Wilde,  C.J. :  "  According  to  the  rule  of  the  superior 
courts  there  is  to  be  no  interlineation  in  the  jurats  of  affidavits. 
In  the  present  case  there  was  a  want  of  identity  without  the  inter- 
lineations here  made.  If,  therefore,  the  rule  applied  to  such 
cases,  there  is  no  doubt  that  this  affidavit  could  not  be  used. 
Now,  there  is  less  probability  of  a  mistake  in  affidavits  sworn 
here  than  in  affidavits  sworn  abroad.  It  is  difficult  to  make  dis- 
tinctions where  there  is  a  regular  tribunal,  although  the  court 
might  be  led  to  think  that  there  was  not  much  chance  of  in- 
accuracy. But  the  affidavit  might  come  from  a  place  where  less 
•ocaracy  could  be  expected." 

9.  Entitling  mianomer  of  party, -^--A  rule  nisi  for  a  commission  to 
examine  witnesses  was  obtained  upon  an  affidavit  entitled,  "^H.  J,, 


pkintiff«  and  G.  A.  F.  L.  Curzon,  commonly  caUed  Yiacoont  Gmtpcw, 
defendant."  the  title  of  the  cause  being,  "  H.  J.  t.  G.  A.  F.  L. 
Howe,  commonly  called  Viscount  Curzon ;"  Held  insufficient.  Joli 
T.  Lord  Curzon,  5  Com.  Bench  Rep.  205. 

3.  Paper  or  parchment — Married  woman's  acknowledgment  to  bar 

4ower. — ^The  court  permitted  an  affidavit  of  verification  of  an  acknow* 

iedgment  by  a  married  woman  to  bar  hxx  dower  before  commis- 

fiioners*  to  be  received  by  the  officer  of  the  court,  although  written 

on  paper  instead  of  parchment.     Exp,  Carr,  5  Dow.  and  L.  488. 

;        Per  cur, :  "  The  object  of  the  affidavit  is  to  satisfy  the  court 

of  the  authenticity  of  the  certificate,  but,  as  in  the  ptesent  io« 

stance,  the  object  of  the  acknowledgment  is  only  to  bar  dower. 

and  not  to  pass  the  fee,  we  do  not  think  that  it  is  indispensable 

that  the  affidavit  of  verification  should  be  on  parchment." 

AMENDMENT. 

1.  After  writ  of  error — Form  of  postea — Return  of  record. — ^Thc 
plaintiff  carried  in  the  roll,  and  gave  the  defendant  (who  had  obUdned 
the  verdict)  notice  to  complete  it.  The  defendant's  attorney,  finding 
the  roll  apparently  complete  down  to  the  end  of  the  postea*  merely 
added  the  usual  entry  of  the  amount  of  costs  adjudged  to  the  de- 
fendant. A  writ  of  error  being  afterwards  brought,  it  was  objected 
by  the  plaintiff,  before  the  court  of  error,  that  there  was  no  entry  of 
the  return  of  the  nisi  prius  record,  whereupon  the  judgment  was  post- 
poned, in  order  to  give  the  defendant  an  opportunity  to  apply  to  this 
court  to  amend  the  record.  The  plaintiff  having  refused  to  consCDt 
to  the  amendment  upon  a  summons  at  chambers,  and  there  being 
ground  for  supposing  the  omission  to  have  been  the  act  of  the  plaintilE 
himself,  the  court  made  a  rule  absolute  for  amending  the  record  at 
his  expense.     Newton  v.  Boodle,  56  B.  206. 

2.  Writ  of  summons — Statute  of  limitations — Dates  of  writ  of 
summons, — llie  court  refused  to  allow  the  dates  of  writs  of  summons 
to  be  altered  for  the  purpose  of  preventing  the  plaintiff's  claim  from. 
being  barred  by  the  statute  of  limitations.     Campbell  v.  Smsnrt,  5 
C.  B.  196;  5D.  andL.  335. 

Mr.  J.  Maule,  after  observing  that  in  the  cases  referred  to  as 
authorities  for  allowing  an  amendment  (Eccles  v.  Cole.  8  Mees.  asd 
Wels.  537 ;  S.  C.  I  DowL.  N.  S..  34  :  Lakin  v.  Watson,  2  Dowl. 
633 ;  S.  C.  2  Cr.  and  Mees.  685 ;  Williams  v.  Williams.  10 
Mees.  and  Wels.  476 ;  S.  C.  2  DowL.  N.  S..  509)  nothing  fsbe 
was  stated  by  the  amendment  which  the  court  made,  but  that  by 
the  amendment  proposed  in  altering  the  first  writ  the  covt 
W(  uld.  in  fact,  be  making  it  appear  that  it  had  issued  on  a  day 
different  from  the  true  one.  said :  "  My  learned  brothera  agree 
with  me  that,  in  all  the  cases  referred  to.  the  statute  of  limjtatioiis 
was  saved  for  reasons  which  are  inapplicable  to  the  present 
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Tlie  UmfbrmfejT  of  IVocen  Act  exprenly  reqmrea  that  the  true 
date  shall  be  inserted  in  the  writ ;  and  we  are  asked,  in  the  fate 
of  this,  to  insert  a  false  one.  What  grounds  are  there  for  thfe 
court  to  do  this?  Because  (it  is  said),  if  the  writ  be  not 
amended,  the  defendants  will  take  advantage  of  the  statute  of 
limitations.  Now,  that  they  should  be  able  to  do  this  is  just 
what  the  act  intended,  and  we  are  asked  simply  to  exclude  them 
from  a  defence  given  them  by  a  statute,  and  that  without  their 
being  heard." 

3.  Ifrii  of  8umnwn»^^adding  co-executor  as  defendant^^Statute  of 
limiiaiions, — In  an  action  against  two  executors  the  court  refused, 
alter  plea,  to  amend  the  writ  of  summons  by  adding  the  name  of 
another  executor,  although  the  statute  of  limitations  had  run  since 
the  commencement  of  the  suit.  Quare,  if  the  amendment  would 
have  been  allowed  before  declaration  or  plea.  In  order  to  save  the 
statute  of  limitations,  the  court  will  amend  writs  of  summons  in  all 
cases  where  an  amendment  could  have  been  made  under  the  old 
ytoocBS,     Goodchild  v.  Leadham,  1  Exch.  R.  706. 

Per  Pollock,  C.B. :  "  There  is  very  great  difference  between 
adding-  a  plaintiff  who  comes  before  the  court  and  says  he  is 
willing  to  be  joined,  and  adding  a  defendant  who  is  not  before  the 
court,  and  over  whom  neither  the  judge  at  chambers  nor  we  have 
any  controL" 

See  Brown  v.  Follarton,  13  Mees.  and  Wels.  556  ;  Carr  v.  Shaw, 
7  Term  Rep.  299. 

4.  At  the  trial — Bili  of  exchange — Death  of  acceptor — Presenting 
to  executor. — ^The  declaration,  in  an  action  by  the  indorsee  against 
the  drawer  of  a  bill,  contained  an  averment  of  presentation  to,  and 
non-payment  of  the  bill  by,  the  acceptor,  and  the  defendant  traversed 
such  presentation.  The  plaintiff  at  the  trial  was  allowed  by  the 
judge  to  amend  the  declaration  by  inserting,  in  lieu  of  such  aver- 
ment, a  presentation  of  the  bill  for  payment  to  the  defendant,  as 
executor  of  the  acceptor.  Held,  that  such  amendment  was  properly 
allowed,  under  the  3  &  4  Will.  4,  c.  42,  s.  23.  Count  v.  Thompson, 
13  Jnr.  495. 

Per  Creswell,  J.  :  "  You  might  have  applied  to  the  learned 
jadge  at  the  trial  to  have  been  allowed  to  traverse  such  fact.  The 
atatote  seems  to  contemplate  cases  where,  though  not  material  to 
the  merits,  the  opposite  party  may  be  prejudiced  by  such  amend- 
ment in  the  conduct  of  his  defence,  and  gives  in  such  cases  power 
to  postpone  the  trial.  Here  it  was  not  material  to  the  merits  of 
the  case  whether  the  bill  was  presented  to  the  acceptor  or  to  his 
executor ;  but  if  the  amendment  tended  to  embarrass  or  prejudice 
the  defendant  in  his  defence,  the  judge  had  power  to  postpone  the 
trial." 
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5.  Postea — Judgment-rM-^ Power  of  jmige  who  irwi  the 
Amffnmeni  of  breaches  in  covenant — Ineoneieient  finHmg  0/  Jwy.-^ 
Where  the  finding  of  the  jniy  on  two  breadieB  of  coTenant  is  mani- 
fettlj  inconsistent,  as  appears  hj  the  postea,  the  judge  who  tried  the 
case  may  amend  the  postea  from  his  reooUection  or  his  notes  after 
judgment  has  been  entered  up,  and  a  writ  of  error  brought  and  argu- 
ment thereon.  The  plaintiff,  in  an  action  on  the  husbandry  core* 
Hants  of  a  lease,  assigned  as  one  breach  that  the  defendant  did  not 
seed  down  a  certain  field  at  the  time  it  was  sown,  whereby  a  certain 
penal  rent  became  due  for  one  half-year,  which  the  defendant  has 
not  paid,  &c.,  and  assigned  as  a  further  breach  the  non-payment  of 
a  further  half-year's  penal  rent  in  respect  of  the  same  breach  of  cove* 
nant.  The  jury  found  for  the  defendant  on  the  first  of  these 
breaches,  and  for  the  plaintiff  on  the  last ;  and  the  entry  on  the  postea 
was,  as  to  the  first  breach,  that  the  defendant  did  seed  down  at  the 
time  of  sowing,  and,  as  to  the  last,  that  the  defendant  did  not  seed 
down.  Judgment  having  been  entered  up  accordingly,  it  was  as* 
signed  for  error  that  the  issue  on  the  last  breach  should  have  beea 
found  for  the  defendant.  After  argument  in  the  court  of  error  the 
postea  was  amended  by  order  of  the  judge  who  tried  the  caose ;  the 
amendment  being,  as  to  the  first  breach,  that  the  defendant  did  not 
seed  down  at  time  of  sowing,  and  that  the  sum  claimed  in  such  breach  as 
penal  rent  did  not  become  due  ;  and,  as  to  the  last  breach,  that  the  sum 
mentioned  in  such  last  breach  did  become  due  :  Held,  that  the  jndge 
had  power  to  order  such  amendment  to  be  made,  and  that  the  jadg^ 
ment-roll  was  also  properly  amended  according  tor  the  amended 
postea.     Bowers  v.  Ntjeon,  18  Law  Journ.,  N.  S.,  Q.  B.  41. 

Per  Patteson,  J. :  "  It  is  very  true  that  the  judge's  power  over 
the  record  is  at  an  end  when  the  distringas  is  returned,  or,  at  all 
events,  when  judgment  is  signed ;  but  no  case  has  been  found  in 
which  any  limit  has  been  made  to  the  power  of  the  judge  to 
amend  the  finding  of  the  jury,  as  it  appears  on  the  postea,  by  bis 
notes ;  and  we  must  take  it  in  this,  as  in  similar  cases,  that  tlie 
amendment  has  been  made  to  make  the  finding  of  the  jory  correct 
in  form  and  according  to  the  facts  found  by  them.  In  JMelltsh  t. 
Richardson  (7  Barn,  and  Cr.  81 9),  and  other  cases  which  have 
been  cited,  no  doubt  was  made  as  to  the  judge's  power  to  amend 
the  postea.  Supposing,  then,  the  amendment  to  be  properly  asaife 
according  to  the  judge's  notes,  then  it  comes  to  the  queilioii 
whether  the  judgment  can  be  amended,  that  being  in  reality  a 
question  whether  this  is  a  mere  misprision  or  a  matter  of  8iri»- 
stance.  Now,  we  must  look  to  the  postea  to  see  what  tiie  real 
finding  of  the  jury  was ;  and  if  it  must  be  taken  always  to  have 
been  as  it  is,  then  we  find  a  variance  between  the  postea  and  the 
judgment,  and  that  is  very  like  misprision.  Of  course,  we 
take  it  that  the  amendment  is  properly  made." 
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ARBITRATION. 

1.  Enforemg  award — Pttrtkuhr  aimomi  not  simUd — Attaekmmi,-'^ 
Where  an  award  does  not  ascertain  the  exact  anoant  of  money  to 
be  paid,  the  court  will  neither  grant  a  rale  for  an  attachment,  nor 
a  mle  under  the  1  &  2  Vict,  c*  110,  s.  18,  callbg  npon  the  other 
party  to  show  cause  why  he  should  not  pay  the  money  since  ascer- 
tained (by  the  applicant)  to  be  due  under  the  award.  Graham  t« 
TfArey,  18  Law  Journ.,  N.  S.,  C.  P.  61. 

Per  curiam  :  "  The  process  of  attachment  is  adopted  when  the 
party  against  whom  the  application  is  made  has  full  notice,  and 
there  most  be  established  at  least  a  clear  primd  facie  duty  on  hit 
part  to  perform  the  act  for  the  neglect  of  which  an  attachment  is 
sought.  There  is  no  case  where  tbe  subject-matter  of  the  non- 
performance is  left  in  any  uncertainty  (as  where  the  amount  to  be 
paid  may  be  questioned)  wherein  the  courts  have  issued  an  attach- 
ment. *  *  Where  an  unliquidated  sum  is  to  be  paid,  the 
court  cannot  try  that  matter  npon  affidavits." 

2.  Award — Enlarging  of  time  for  making. — ^The  court  has  power 
under  the  stat.  3  &  4  Will.  4,  c.  42,  s.  39,  to  enlarge  the  time  for 
an  arbitrator  to  make  his  award,  where  the  arbitrator  had  power  to 
enlarge  the  time,  but  had  omitted  to  exercise  it.  Leelie  t.  Richard* 
aon,  Richardson  v.  Leslie,  17  Law  Journ.,  N.  S.,  C.  P.  324. 

Per  Coltman,  J. :  "It  is  to  be  observed  that,  in  the  case 
of  a  power  to  enlarge  given  by  the  submission,  it  is  given  to  the 
arbitrator  in  his  character  of  arbitrator,  which  character  is  not 
absolute  and  perpetual,  but  conditional  and  limited,  '  if  he  shall 
make  his  award  on  or  before,  &c. :'  whereas  the  power  given  by 
the  act  of  3  &  4  Will.  4.  c.  42,  s.  39,  is  conferred  on  the  court, 
which  has  perpetual  existence,  and  is  given  absolutely,  and  not 
conditionally.  It  appears,  therefore,  to  us,  that  the  power  may 
be  construed  so  as  to  comprehend  the  case  of  an  enlargement  after 
the  expiration  of  the  time  limited ;  and,  as  the  mischief  to  be 
remedied  would  (as  was  pointed  out  in  Parberry  v.  Newnham, 
7  Mees.  and  W.  378  ;  S.  C.  10  Law  Journ.,  N.  S.,  Exch.  169) 
Ise  very  inadequately  remedied  on  a  narrower  construction,  we  con- 
cur with  the  Court  of  Exchequer  in  thinking  that  the  larger  con- 
struction ought  to  be  adopted." 

3.  Application  to  set  aside  award — Order  for  security  for  costs, 
inflect  of — Prevents  moving, — In  a  cause  which  had  been  referred  to 
arbitrsi^ion  by  order  of  nisi  prius,  the  arbitrator  made  an  award  in 
fkvoor  of  the  defendant,  who  thereupon  signed  judgment.  The 
plaintiff  obtained  a  rule  to  set  aside  the  award,  notice  of  which  was 
served  npon  the  defendant.  The  defendant  afterwards,  and  before 
the  argument  of  the  plaintiff's  rule,  obtained  a  judge's  order  to  stay 
all   further  proceedings  until  the  plaintiff  should  have  given  security 
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for  costs :  hdd/  thai  the  court  could  not  entertain  the  applicatian 
for  setUng  aside  ,the  award  whilst  this  order  remained  in  force. 
JBadham  v.  Badham,  1  i^xch.  824. 

4.  Ruh  to  pay  tmmey  under  an  award — Validity  of  award  doubtfd 
— Objecting  to  award  on  application  to  er^orce^  Executed  by  several 
arbitrators  at  different  times. — Where  on  a  rule  nisi  ordering  the 
defendant  to  pav  a  sum  of  money  due  under  an  award,  a  question 
was  raised  as  to  the  validity  of  the  award,  on  the  ground  of  its  not 
having  heen  executed  hy  the  arbitrators  at  different  times,  and  not  in 
the  presence  of  each  other,  the  court  refused  to  decide  that  question 
on  such  a  motion,  and  discharged  the  rule.  Where  a  cause  has  been 
referred  by  a  judge's  order,  semble,  that  a  party  showing  cause 
against  a  rule  to  pay  the  sum  awarded  is  confined  to  objections  appa« 
rent  upon  the  submission  and  the  award,  and  cannot  bring  the  plead- 
ings before  the  court  on  affidavit  for  the  purpose  of  objectiug  to  the 
sufficiencv  of  the  award.  Wright  v.  Graham,  18  Law  Joum.,  N.S., 
£zch.  29. 

Per  Parke,  B. :  "  With  respect  to  the  first  point,  the  plain- 
tiff ought  to  have  moved  to  set  aside  the  award.     McArthnr 
V.  Campbell  (3  Ad.  and   Ell.  52 ;  S.  C.  4  Law  Journ.,  N.  S., 
K.  B.  25),  is  clearly  in  point,  and  shows  that  matter  of  objection 
not  apparent  on  the  face  of  the  award  cannot  be  shown  for  cause 
against  a  rule  nisi  for  an  attachment  for  non-performance  of  an 
award.     In  the  present  case,  I  think,  we  cannot  enter  into  any 
matter  but  what  appears  on  the  face  of  the  submission  and  the 
award."    Afterwards,  his  lordship  said :  "  The  point  raised  is 
too  nice  to  be  settled  on  the  present  motion,  which  is,  in  sub- 
.   stance,   an  application  for  an  attachment.    An  action  may  be 
brought  on  the  award,  and  then  the  question  may  be  raised.  With 
regard  to  the  first  point,  as  to  bringing  the  pleadings  before  the 
court,  I  am  inclined  to  think  that  the  defendant  cannot  take  the 
objection,  but  on  that  point  I  give  no  decided  opinion." 
NoT£.— tAs  to  execution  of  award  where  sevend  arbitrators,  see 
Stalworth  v.  Inns,  13  Mees.  and  W.  466  ;  S.  C.  14  Law  Joum.» 
N.  S.,  Exch.  81 ;  White  v.  Sharp,  12  Mees.  and  W.  712  ;  S.  C. 
13  Law  Joum.,  N.  S.,  Exch.  215. 

5.  Power  and  conduct  of  arbitrator — Stranger  attending  arbitra^ 
tion. — An  arbitrator  has  a  general  discretion  as  to  the  mode  of  con- 
ducting the  inquiry  before  him.  The  court  refused  to  set  aside  an 
award,  on  the  ground  that  the  arbitrator  had  declined  to  permit  a 
stranger  to  be  present  for  the  purpose  of  assisting  the  defendant'^ 
attorney  with  practical  hints  for  the  conduct  of  the  defence,  l^llann 
v.  Copp,5  C.  B.  211. 

ARREST. 
1.  Affidavit  of  debt  varying  from  declaration — Esoneretur — Fo^ 
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reiffn  IHI  of  exchange, — In  an  affidavit  under  the  1  &  2  Vict.  c.  110, 
the  plaintiff  stated  that  the  defendant  was  indebted  to  him  as  "  In- 
dorsee of  bill  of  exchange  "  (setting  it  out  according  to  the  ordi- 
nary forms  of  an  affidavit  to  hold  to  bail).     The  declaration  was  on 
a  foreign  bill ;  held,  no  variance.     Phillips  v.  Don,  13  Jar.  455. 
Per  Erie,  J. :  "I  do  not  think  it  is  any  variance  from  the  ordi- 
nary meaning  of  the  language,  when  the  plaintiff  says  the  defend- 
ant is  indebted  to  him  on  a  bill  of  exchange,  when  he  declares  on 
a  foreign  bill." 

2.  Affidavit  of  debt — Accommodation  hill — Cause  of  action,  debt, 
and  costs  paid  defending  action. — An  affidavit  to  hold  a  defendant  to 
bail  stated  that  he  was  indebted  to  the  plaintiff  in  £337,  made  up  of 
£267  168.  debt,  and  £69  48.  costs,  recovered  against  and  paicl  by 
the  plaintiff  in  an  action  brought  by  the  indorsee  of  a  bill  of  exchange, 
which  the  plaintiff  had  accepted  for  the  accommodation  of  the  defend- 
ant  at  his  request :  held,  that  this  was  a  sufficient  statement  of  a 
caase  of  action.  Stratton  v.  Matthews,  18  Law  Journ.,  N.  S.,  Exch. 
5;  S.  C.  12  Jar.  924. 

Per  Alderson,  B.  :  "  This  affidavit  would  have  been  quite  suffi- 
cient if  it  had  simply  said  the  plaintiff  accepted  the  bill  for  the 
defendant  '  at  his  request,'  without  stating  the  medium  by  which 
that  request  was  communicated.  Now  an  affidavit  of  debt  under 
the  1  &  2  Vict.  c.  110,  is  not  conclusive,  and  maybe  contradicted, 
80  that  it  was  open  to  you  to  show  that  the  request  here  spoken 
of  was  never  communicated  to  the  party." 

3.  ff  arrdnt  of  protection  under  Scotch  Bankrupt  Act — Discharge 
of  party  protected. — ^The  Scotch  Bankrupt  Act,  2  &  3  Vict.  c.  41, 
8.  18,  enacts,  that  a  warrant  of  protection  granted  to  a  bankrupt 
under  that  act  "  shall  protect  or  liberate  the  debtor  from  arrest  or 
imprisonment  in  Great  Britain  and  Ireland,  and  her  Majesty's  other 
dominions,  for  civil  debt,"  &c. ;  "but  such  warrant  of  protection  or 
liberation  shall  not  be  of  any  effect  against  the  execution  of  a  war- 
rant of  arrest  or  imprisonment  in  meditationefuga,  or  ad  factum  prmS' 
tandum,  or  for  any  criminal  act."  A  defendant  having  a  warrant  of 
protection  under  this  statute  was  arrested  in  England  on  a  capias 
issued  under  the  1  &  2  Vict.  c.  110,  s.  3,  on  an  affidavit  that  he 
resided  in  Scotland,  and  was  about  to  quit  England  to  retarn  to 
that  country :  held,  on  a  motion  to  discharge  him  out  of  custody, 
that  a  capias  so  issued  was  not  a  "  warrant  of  arrest  in  meditatione 
fugcs**  within  that  section,  and  that  the  defendant  was  therefore 
entitled  to  his  discbarge.  M*  Gregor  y,  Fiskin,  3  Dowl.  and  Lownd. 
591  ;  S.  C.  17  Law  Journ.,  N.  S.,  Exch.  201 ;  Ihid.  Q.  B.  J86; 
2  Bail  Cot.  Cas.  237. 

4.  Duty  of  officer  to  inform  defendant  that  he  may  go  to  a  dwelling^' 
hou9e  of  his  oum  nomination. — ^By  the  32nd  Geo.  2,  c.  28,  ss.  2,  12, 
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a  sheriff**  officer  having  arrested  a  defendant  npon  mesae  proona, 
shall  not  oarry  him  to  any  tavem  or  public-hoase,  or  to  the  hooae  of 
the  officer  hioiself,  or  any  tenant  or  relative  of  bis,  without  the 
defendant's  free  consent ;  nor  carry  him  to  gaol  or  prison  within 
twenty-four  hours  irom  the  time  of  such  arrest,  under  a  penal^  of 
£50,  with  treble  coats ;  unless  the  defendant  refwe  to  be  carried  in 
the  meantime  to  some  safe  and  convenient  dwelling-house  of  his 
nomination  or  appointment,  within  a  city,  borough,  corporation,  or 
market- town,  in  case  the  defendant  be  there  arrested,  or  within  three 
miles  from  the  place  where  the  arrest  was  made,  if  made  ont  of  any 
city,  borough,  corporation,  or  market-town,  the  hoase  nominated 
not  being  his  own  house,  and  being  within  the  county,  riding,  divi- 
sion, or  liberty  in  wliich  the  defendant  was  arrested.  In  a  late  case 
upon  the  above  statute  it  was  held  that  a  sheriff's  officer  making  a& 
arrest  must  not  carry  the  party  to  prison  within  twenty-four  hours, 
unless  such  party  has  first  been  informed  that  he  may,  if  he  will,  be 
carried  to  a  safe  and  convenient  dwelling-house  of  his  own  nomina- 
tion, and  has  refused  to  nominate.  And  it  is  not  a  refusal,  if  the 
party  without  being  so  informed,  asks  if  he  may  go  to  a  spnnging- 
house,  and,  being  told  that  there  are  none,  makes  no  further  pro- 
posal, and  suffers  himself  to  be  taken  to  one  of  the  two  prisons  pre- 
viously named  by  the  officer.  In  an  action  for  penalties  under  the 
statute,  the  declaration  alleging  that  plaintiff  was  carried  to  White- 
crofis-street  prison  without  his  free  and  voluntary  consent,  althougii 
he  did  not  refuse,  &c.,  to  which  not  guilty  was  pleaded  ;  the  evidence 
being  that  plaintiff  went  to  prison  under  the  circumitsnces  above 
stated,  and  there  being  proof  that  be  went  there  for  the  purpose  of 
enabling  himself  to  recover  damages,  particularly  that  he  had  told  lus 
creditor  after  the  arrest,  that  if  an  arrangement  were  declined  he 
would  go  to  Whitecross- street  prison  :  held,  that  the  judge  directed 
the  jury  properly  on  the  issue  joined,  by  desiring  them  to  say  whe- 
ther plaintiff  went  to  prison  for  want  of  being  informed  of  his  light 
to  go  to  a  house  of  his  own  nomination,  or  whether  he  elected,  for 
purposes  of  his  own,  to  go  to  prison*  Gordon  v.  Laurie,  9  Q.  B« 
60 ;  S.  C.  1 1  Jur.  98, 

Per  Lord  Denman,  C.  J. :  "  The  principle  that  every  person 
knows  the  law,  or  rather  that  his  ignorance  of  it  shall  not  excuse, 
does  not  apply  in  this  case,  because  the  statute,  upon  which  this 
action  is  founded,  contemplates  an  ignorance  of  its  provisions  bgr 
the  party  arrested,  and  provides  for  it  in  sect.  3,  enacting,  that  the 
sheriffs  officer  shall  deliver  a  copy  of  the  act  to  every  person 
arrested.  It  is  important  that  we  should  state  that  we  adhere  to 
those  cases  which,  decide  that  it  is  necessary  for  the  officer 
to  give  information  to  the  party  arrested  ai  the  right  oonferred 
by  the  statute  to  name  a  dweUing*  house  to  which  he  may  te 
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taken.    Thii  dedsioD  may  not  be  exactly  following  the  woida  of 
the  Btatate,  bvt  it  ia  within  their  apirit." 

See  Pitt  y.  Sheriff  of  Middlesex,  4  Moo.  and  P.  726 ;  S.  C. 
1  Dowl.  201 ;  Dewhurst  v.  Pearaon.  1  Cr.  and  Mees.  365  ;  S.  C. 
3  Tyrwh.  242  ;  Simpson  v.  Renton,  5  Barn,  and  Adol.  35  ;  Silk 
'▼•  Humphery,  4  AdoL  and  £1.  959. 

ATTACHMENT. 
Demand  of  per/omutMce — Power  of  attorney — Non^delivery  by 
attorney  of  bill  of  coeis. — The  proceeding  by  attachment  ia  a  quasi 
criminal  method  of  enforcing  obedience  to  a  rnle  or  order*  In  order 
to  obtain  the  attachment,  a  demand  of  performance  of  the  act  ahould 
be  made  by  the  party  himself,  or  by  some  one  duly  aothorised  by 
power  of  attorney.  In  a  late  case  it  appeared  that  a  judge's  order 
WHS  served  upon  C,  an  attorney,  calling  upon  him  to  deliver  his  bill 
of  costs  to  B.  within  ten  days.  This  order,  not  having  been  obeyed, 
was  made  a  rale  of  court,  and  the  rule  was  served  upon  C.  by  B.'s 
cilerk,  who  at  the  same  time  demanded  the  bill  of  costs,  but  had  no 
power  of  attorney  to  make  the  demand :  Held,  that  this  was  inauffi- 
cient  to  support  an  attachment  against  C.  Exp.  Briggs  re  Catlin, 
13  Jar.  471. 

ATTORNEY. 
\ .  Articled  clerk  dying — Return  of  premium. — The  court  refused  to 
order  an  attorney  to  repay  any  portion  of  a  premium  of  two  hundred 
gaineas  received  by  him  with  an  articled  clerk,  who  died  within  a 
month  after  he  was  articled.     Re  Thompaan,  1  Exch.  Rep.  864, 

2.  Bill  of  Costs — Specifying  the  court. — ^An  attorney  is  bound  to 
specify  in  his  bill  as  well  every  court  as  the  name  of  every  suit  in 
whicb  the  business  charged  for  was  done.  Such  bill  is  an  entire 
thing* ;  and  if  the  same  bill  blends  charges  for  work  done  in  a  court 
of  equity  with  charges  for  work  apparently  done  in  some  court  of 
comoQon  law,  without  pointing  out  which,  the  client  cannot  judge  or 
be  advised  whether  he  should  refer  the  whole  bill  for  taxation*  and 
that  charges  in  the  same  bill  for  equity  business,  though  correctly 
stated,  cannot  be  recovered.  Ivimey  v.  Marks,  1 6  Mees.  and  Wels. 
843;  B.C.  U  Jur.  355. 

Per  Pollock,  C.B.  :  "  The  question  in  this  case  arises  on  the 
recent  stat.  6  &  7  Vict.  c.  73,  whereas  Walter  v.  Lacy  (1  Man. 
and  Gr.  54),  which  has  been  relied  on  by  the  plaintiff's  counsel, 
occurred  before  that  statute  was  passed,  and  which  makes  this 
difference  in  the  law,  that  now  everything  in  and  every  part  of  an 
attorney's  bill  may  be  taxed,  so  that  the  distinction  no  longer 
exists  between  those  parts  of  it  which  are  and  those  which  are  not 
taxable.  But  it  is  also  worthy  of  remark  that  in  that  case  the 
counsel  for  the  defendant  gave  up  the  point,  on  the  authority  of 
Drew  ▼.   Clifford  (R.  and  M.  280 ;  S.  C.  2  Car.  and  Pay.  69), 
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which  has  also  been  cited.     The  point,  therefore,  not  having  been 
made  in  Walter  t.  Lacy,  even  if  that  case  had  tamed  on  the  very 
same  statute  as  the  present,  I  do  not  know  that  we  should  con- 
sider it  as  an  authority  binding  on  us.   Then  with  respect  to  Drew 
V.  Clifford  itself :  all  that  Lord  Tenterden  did  there  was  to  direct 
the  jury  to  find  a  verdict  for  the  plaintiff,  reserving  leave  to  the 
defendant  to  move  the  court  above  on  the  poiot ;  bat  no  motion 
was  ever  made*     There  is,  however,  a  case  of  Hill  v.  Hamphreys 
(2  Bos.   and  Pal.   343),   which  is  more  to  the  purpose.     The 
marginal  note  of  that  case  is,  that  if  an  attorney  introduces  into 
his  bill  certain  items  connected    with  his  professional  capadtj. 
though  not  immediately  within  the  words  of  the  2  Geo.  2,  c.  23, 
and  in  an  action  on  the  bill  fail,  because  it  was  not  properly  de- 
livered according  to   the  directions  of  the  statute,  he  most  fiul 
altogether,  and  will  not  be  allowed  to  recover  for  such  items  only ; 
and  the  reporters  then  add  a  query  whether  the  same  rule  would 
not  prevail  if  such  items  were  not  at  all  connected  with  bis  pro- 
fessional capacity*      [The  Lord  Chief   Baron  here  read   Lord 
Eldon's  judgment  in  that  case.]     It  appears  to  me  that  Hill  t. 
Humphreys  was  very  well  and  correctly  decided,  and  for  very  good 
reasons.     I  entirely  adopt  the  argument  of  the  counsel  for  the 
defendant,  that  when  an  attorney's  bill  is  delivered  under- this 
statute,  the  whole  of  it  must  be  taxed,  and  if  the  attorney  does  not 
distinctly  state  in  what  court  of  common  law  the  business  was 
done,  it  is  the  same  as  no  business  at  all.     In  the  present  case, 
although  there  is  a  bill  as  to  the  business  done  in  Chancery,  there 
is  none  sufficient  for  the  purpose  of  getting  the  other  items  taxed, 
and  yet  it  is  manifest  from  the  document  sent  that  other  busmesa 
was  done  besides  the  business  in  Chancery.    Looking,  therefore,  at 
the  provisions  of  this  statute  and  the  facts  before  the  court,  I  am 
of  opinion  that  this  attorney  has  not  delivered  a  hill  of  his  business 
done,  such  as  another  attorney  could  fairly  advise  the  client  upoa ; 
and,  consequently,  he  cannot  succeed  in  this  action." 
3.  Delivery  of  bill  of  costs — Registered  company — OJke  of  teff« 
ness. — By  the  6  &   7  Vict.  c.  73,  s.  37,  an  attorney  must,  one 
month  before  commencing  an  action  for   his   bill,   deliver   a  bill 
unto   the   party  to   be   charged   therewith,  or  send  same  by  the 
post  to,  or  leave  it  for,  him  at  his  counting-house,  office  of  hiume99, 
dwelling-house,  or  last  known  place  of  abode.     This  provision  waa 
intended  to  relieve  attorneys  from  several  difficulties  to  which  they 
were   previously  subjected  in  the  delivery  of  their  bills  of  costs,  1^ 
giving  them  the  option  of  delivering  it  either  at  the  place  of  abode  or 
office  of  business  of  the  client.     In  a  late  case  the  above  provisioa 
was  much  considered  with  reference  to  a  delivery  of  a  bill  to  a  com* 
pany.     There  it  appeared  that  a  railway  company  was  foraaed  la 
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Aagntt.  1845,  and  the  defendant  became  a  member  of  the  pro?i« 
aional  committee  in  October.  The  company  took  officea  in  No.  4S» 
M—  Street,  and  put  op  a  plate  with  their  name  on  it.  On  the 
5th  of  January,  1846,  the  depoaita  not  being  paid,  the  project  waa 
abandoned.  The  defendant  waa  not  ahown  to  have  been  at  the 
officea  alter  that  date.  In  September,  1846,  the  plaintiiF,  who  had 
been  employed  as  an  attorney  by  the  committee,  delivered  a  aigned 
bill,  charging  the  committee,  at  the  offices  in  M  ■  ■  Street,  where 
the  brass  plate  still  remained :  Held,  by  Wilde,  C.  J.  and  Williams, 
J.  that  there  was  no  evidence  for  the  jury  that  the  plaintiff's  bill  had 
been  **  left  for  the  defendant  at  his  office  of  business,"  under  the 
6  &  7  Vict.  c.  73,  s.  37  ;  and  by  Coltman,  J.  and  Maule,  J.,  that 
there  was  sufficient  evidence.  Blandy  v.  Deburgh,  18  Law  Jonm., 
N.  S.,  C.  P.  2. 

Per  Maule,  J. :  "  They  could  not  abandon  that  which  was  the 
most  important  business  of  those  who  dealt  with  them,  namely,  that 
of  paying.  It  was,  therefore,  as  necessary  for  them  to  have  a 
place  of  business  to  pay  their  debts  as  to  receive  their  deposits ; 
and  it  was  due  to  the  company  to  presume  that  until  the  debta 
were  paid,  their  place  of  busiDCss  continued,  although  the  scheme 
had  been  abortive.  There  is,  therefore,  I  think,  very  good 
ground  for  saying  that  the  place  at  which  this  bill  was  delivered, 
was  the  place  of  business  of  the  provisional  committee,  at  the 
time  it  was  so  delivered.  Had  the  plaintiff  delivered  the  bill,  aa 
suggested,  at  the  defendant's  place  of  abode,  he  must  have  elected 
at  the  time  which  of  the  provisional  committee  he  intended  to 
sue.  But  he  waa  not  bound  so  to  elect ;  he  had  a  right  to 
charge  all  or  any  of  the  members  of  the  provisional  committee, 
and,  for  the  purpose  of  being  able  to  serve  all,  he  might  very  well 
aend  the  bill  to  what  was  known  to  be  the  place  of  business  of  the 
provisional  committee.  With  respect  to  what  had  been  said 
about  the  defendant  not  having  had  any  opportunity  of 
knowing  that  he  was  sought  to  be  charged  with  the  bill,  that 
was  his  own  fimlt.  He  must  have  known  that  there  were 
demands  against  the  company,  and  if  he  wanted  to  know  what 
these  demands  were,  he  should  have  gone  to  the  place  in  Moor- 
gate-street,  where  he  might  have  ascertained  the  particulars." 
Per  Williams,  J. :  "I  am  of  opinion  that  the  service  of  this  bill, 
at  the  house  in  Moorgate-street,  is  not  a  delivery  at  the  defendan'a 
office  of  business,  within  the  meaning  of  the  Attorney's  Act,  6  &  7 
Vict.  c.  73,  The  term  "  office  of  business"  means  a  place  where  a 
peraon  actually  carries  on  business,  either  by  himself  or  agent. 
But  I  do  not  think  that  the  defendant  can  be  considered  to  have 
been  carrying  on  business  at  this  place  at  the  time  the  bill  waa 
left.  The  boainesa  of  the  company  had  then  come  to  an  end,  and» 
Com,  Law.]  h 
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idthcoigk  it  WM.  true  the  defendant's  liability  had  not  ceased,  yet 
the  place' in.  Moorgate- street  bad  ceased  to  be  his  place  of  baai« 
nesa»     He  did  not  concun  in  making  it  a  place  of  business,  for 
tfaer  purpose  of  winding  np  the  concerns  of  the  compAoy  ;  nor  did 
it  appear  that  he  had  given  any  authority  for  that  being,  done/^ 
"k  Beiamm'  of  aitomejfr  by  town  council — Payment  of  law  expences 
o^  cf  borough  fund. — Where  a  town  coimcil  had  removed  a  town 
clerlt  from  his  office  by  resolution,  for   misconduct,  and  refused  his 
dttm  ot  oompensationi :  Ueld>  that  the  costs  of  an  attorney  employed, 
in;  opposing-  a  mandamus  to  asseu   compensation   were  properly 
chfli^eable  to  the  borough  fund,  under  staL  5  &.6  Will.  4,  c.  76, 
8.  92,  although  the  jury  found  the  issues  ultimately   raised  on  the 
mandamus  for  the  late  town  clerk,  it  not  being  shown  that  the  town, 
oounoil  acted  otherwise  than  bond  fide  in  the  removal.     The  attorney 
having  been  retained  generally  by  a  resolution  of  the  town  council, 
wid  having  also  been  authorized  and  retained  by  resolution  of  the 
town  council  to  take  proceedings  in  opposition  to  the  rule  niii  for 
the  mandamus  :  Held,  that  this  was.  a  sufficient  retainer  to  warrant 
the  payment  to  him  of  the  costs  of  defending  the  issues,  and  that  it 
was  no  objection  to  the  order  for  payment  made  in  consequence  that 
it  was  an  order  for  payment  on  account,  the  attorney  not  having 
delivered  a  bill,  and  it  not  appearing  that  the  sum  ordered  to  be  paid 
exceeded  the  snm  due  to  the  attorney.     Reg,  v.  Town  Council  of 
Lichfield,  10  Q.  B.  534  ;  S.  C.  11  Jur.  868;  16  Law  Joum.,  N.S., 
Q.  B.,  333. 

5v  Retainer — Churchwardens  and  overseere — Joint  retainer. —  Aa 
order  of  removal  made  from  the  parish  of  C.  to  that  of  L.  having  been 
oonfirmed-  by  an  order  of.  justices  in  quarter  sessions  upon  a  pre- 
limiuury  objection,  a  rule  nisi  was  obtained  for  a  mandamus  to  the 
jlistices  to  enter  continuances  and  hear  the  appeal.     A  copy  of  the 
rule  was  served  on  two  of  the  defendants,  R.  D.  and  R*  T..  who 
then  were  churchwardens  of  C.     R.  T.,  afterwards,  in  conpnctioa 
with  the  then  overseers  of  C,  signed  a  retainer  to  the  plaintiff  to  act 
aa  Uieir  attorney  in  the  matter  of  the  mandamus,  but  countermanded 
it  before  anything  was  done  by  the  plaintiff.     E.  D.  did  not  interfere. 
Before  the  rule  was  argued  J.  D.  and  W,  £••  the  other  defendants, 
wera elected,  overseers,  and  R.  D.  and  R..  T.  re-elected  church- 
weidens.     The  plaintiff's  clerk  saw  J.  D*  repeatedly  about  the  rule, 
who -asked  how  the  matter  waa  going  on ;   he  also  repeatedly  saw 
W.  £L,  tlie  other  defendant,  who  wa»  not  so  active.     The  plaintiff 
having  delivered,  his  bill  ot  costs  to  one  of  them,,  the^  all  expressed 
their  readiaeasr  to  pay,  but  said  there  was  a.  gr-udge  in  the  parish  : 
lUd;  that  the  defendants  were  not  jointly  liable.     Marsh  v.  Dames^ 
I  £xeh^R.  668 ;  S.  G.  17  Law  Joum.,  N.  S.«  Exchi  94. 

Per  Parke,  B. :  "  If  there  was  no  contract  at  all*  and  tha plain- 
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4il!>lodc«d  lo  irie /MMb.^'Ihe  pmdi  for  Pi]piiyment,^t'fDllo<m  tet 
hft'CBnuOt^tmewyhoAf,  »If  tbeT9taiiMr  is  looked  «t,*it  opponrs 
-tbntoae-'ptrty  is  not  bdmU,  w  'he  cMselmMd  'bis  FStaiMr ;  wid 
tlMre Is  noenridcaoe  ^Hiatorer  of  liis  hmrmg  vmeked  ibct  dis- 
datflMT."  *P£r  PoUo0k,  C.  B. :  "la 'this  oaoethcre  is-miKtion 
agaiasHoiir  persons,  ogwnst  one  of  whom  -there  never  ^^m  «iiy 
^imihig." 

6.  'Unomriijhaied  cttormff  mmg  for  fi6$. — ^The'96th  oeot.  of  the 
*€  &  7  Vkt.'C  73,  disables  an  attoraey  who  is  uneerttfioAted  only 
*froBi  suing  for  fees,  rewards,  or  -disbanemente  €or  aBy  bosiDess, 
matter  or  thing  done  by  him  as  an  attorney  or  solicitor  in  «ome  suit 
i«r  proceeding  in  t»e  of  the  comrts  mentioned  in 'the  eet,  and  net  for 
'besiness  done  whiefa  hsd  no  reference  to  such  suits  or  proceedings. 
'Rttkmrda  ▼.  Lord  Stsfi^ld,  17  Law  Joora.,  N.  6.,  Exeh.  362 ;  6.  C. 
12  Jnr.  731. 

Per  ParlEe,  B. :  '*  It  appears  to  us  that  the  words  t>f  reference 
m  s.  d6,  as  an  attorney  or  soKeitor,  as  aforesaid,  confine  the  dis- 
lability  to  the  same  class  of  fees,  rewards,  «Bd  disbnnements, 
as  those  pointed  out  expressly  in  the  35th  and  36th  aec- 
vtioDS.  This  being  «o,  the  plea  is  in  our  opinion  defeetive,  in 
not  aTerriog'that  fees,  &c.,  were  due  to  the  plaintiff  as  an  «ttoniey 
in  proseeoting  or  defending  a  suit  or  proceeding  in  a  covrt ;  t^y 
are  not  even  stated  to  be  dne  *to  htm  as  an  attorney  et  lanv,  and 
they  might  be  payable* to  him  as  an  attorney  aotiBg  before  arbi- 
trators, or  a  compensation  jury,  or  transacting  business  'eader  a 
|iower  of  attorney  'for  the  defendant." 

BAIL. 
Ikposii  inMeu  tffbail^'-lhkmg  it  out  of'towt-^Timefor  wppl^iny. 
— -Where «  party  arrested  upon  a  capias  issued  by  judge'<s  order 
mder  eeet.  3  of  stat.  1  &  2  Vict.  c.  1 10,  had  paid  tnoney  into  court, 
m  application  to  take  it  out  on  perfecting  ^apceial  bail -must  be  made 
before  issue  joined,  in  pumuanoe  of  scot.  6  of  etait.  7  &  -SGeo.^,  c. 
71 .      Wolekmn,  Admmisirairiat,  Spc.,  v.  Siurgio,  13  Jur.  386. 

Per  IVtteson,.J. :  "  The  stat.  1  &i2  Vict.,  c.  1 10,  'has  mmie 
no  > difference,  it  is  true  that  potting  in  bail  is  collateral  to  the 
actions,  but  the  change  of  money  into  bail  is  equally  'Cdlloteril. 
It  isonly  by  «lat.  7  &  6  Geo.  4,  -c.  71 ,  that  a  party  oan  now  pay 
money  into  court,  in  lien  of  bail,  stat.  1  &  2  Vtot.,  c.  1 10,  hovhig 
'preserved  therigfat  as  Aur  as  it  is  appUoable.  If  iAie  difenllnat 
wants  to  have  the  money  paid  out  of  court, 'he  most  do 'it  ante 
the  terms  of  the  former,  and,  therefore,  thescis  aadifferense  since 
rtfae  last  statute." 

dBILL  QF  EXCEPTIONS. 
tPhtaUng  that  no  record,  end  biii  mot  oigmed,  ^.^^^Pkaoin  trror. — 
•'Whcie  defendants  in  >effor  seiwed  tin  'pleai^i|gs«  aad  *pleeded»  in 
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addition  to  the  joinder  in  error,  respectivdy  that  there  was  no 

record  of  the  bill  of  exception*,  that  the  Chief  Justice  did  not 

seal  the  bill  of  exceptions,  and  that  he  did  not  acknowledge 

his  seal,  the  coort,  on  motion,  ordered  the  respecttre  pleas  pleaded 

by  each,  except  the  joinder  in  error,  to  be  strock  ont  with  costB. 

Fishmongers*  Company  y.  Robertson,  18  Law  Joum.,  N.  S.,  C.  P,  55. 

Per  Farke,  B. :  "  Have  yon  any  authority  for  a  plea  oitmiM 

record  to  a  bill  of  exceptions  ?     Ilie  very  record  is  before  ns.     It 

is  qaite  clear  that  error  in  law,  and  error  in  ftict,  cannot  be 

pleaded  together.     The  role  must  be  absolute  to  strike  ont  these 

new-fangled  pleas  with  costs." 

2.  Time  at  which  they  should  be  delivered  to  the  judge — Form  of 
record, — ^Where  objections  are  taken  to  the  judge's  charge,  and 
overruled,  and  the  judge  gave  time  to  have  the  exceptions  reduced 
to  writing,  and  the  document  was  not  tendered  until  after  the  jury 
were  discharged :  Held,  that  the  court  could  not  hear  these  excep- 
tions, as  it  did  not  appear  from  the  record  whether  they  were  taken 
before  the  jury  were  discharged.     Close  v.  Batt,  I  Irish  Jur.  256. 

COSTS. 
Paying  money  into  court — Judgment  of  nonsuit. — ^The  plaintiff  is 
not  entitled  to  costs  up  to  the  time  of  the  defendant  paying  osoney 
into  court,  after  the  defendant  has  obtained  judgment,  as  in  the  esse 
of  a  nonsuit.     M'Lean  v.  Phillips,  13  Jur.  411. 

Per  Williams,  J. :  "  At  common  law  neither  party  is  entitled 
to  costs.     What  statute  does  the  plaintiff  rely  on  ?  for  he  has  not 
entitled  himself  to  tax  his  costs  under  the  rule  of  Trinity  Term, 
1  Vict."     Per  Cresswell,  J. :  "  The  plea  of  payment  into  court 
gives  the  plaintiff  a  conditional  title  to  costs ;  but,  if  he  does  not 
comply  with  the  condition,  is  he  within  the  rule  ?     If  he  had  been 
nonsuited  at  BtW;7rtt»,  he  would  not  have  been  entiUed  to  costs.  Itis 
difficult  toseehow  his  present  position  is  tobedistingttishedfrom  that." 
2.  Review  of  taxation  where  Master  misled  by  false  ij^itamfa— 
Payments  not  made. — ^The  Master  having,  upon  the  taxation  of  the 
plaintifi^s  costs,  been  induced  by  fiEdse  affidavits  to  allow  a  large 
sum,  as  the  fees  and  expenses  to  commissioners  named  in  a  com- 
mission for  the  examination  of  witnesses,  which  sum,  it  was  sug- 
gested, had  not  been  paid,  the  court  referred  it  back  to  the  Master  to 
inquire,  by  such  means  as  he  should  think  fit,  what  sums  had  actu- 
ally been  paid,  and  to  review  the  taxation  if  necessary.     Barnes  t. 
Attwood,  5  C.  B.  164. 

Per  Wilde,  C.  J. :  "  It  is  well-known  that  upon  every  taxation 
of  costs  the  Master  requires  a  positive  affidavit  that  the  several 
sums  which  are  represented  to  have  been  paid,  have  really  been 
paid.  If  he  were,  in  the  first  instance,  to  go  into  any  more 
minute  inquiry,  great  expense  and  great  delay  would  moooamntf 
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be  entaOed  upon  the  pertieB.  He  mast,  therefore,  dealing  with 
the  materialt  which  are  before  him,  be  oontent  to  act  apon  thepo- 
ailive  affidavit.  *  *  *  The  groand  of  the  present  motion  ia 
that  the  payments  so  alleged,  and  so  sworn  to  haye  been  made, 
were  in  fact  never  made.  [The  payment  was  by  a  cheque  which 
was  not  to  be  presented  till  after  taxation,  and  then  only  for 
what  was  allowed,  after  an  allowance  to  the  attorney  of  a  portion.] 
^  *  *  The  Master  never  had  an  opportunity  of  exercising  hu 
judgment  on  the  payments  now  set  up  :  the  matter  must,  there- 
fore,  go  back  to  him." 

3.  Arrest  of  Judgment — Several  tiitie#.— A  declaration  in  assumpsit 
contained  two  special  counts,  a  count  for  work  and  labour,  and  a 
count  upon  an  account  stated.  Pleas,  first,  as  to  the  whole,  non-as- 
sumpsit ;  second,  a  plea  of  justification  to  the  first  count ;  third,  a  plea 
of  justification  to  the  second  count ;  fourth,  to  the  fourth  count,  pay- 
ment. Verdict  on  the  plea  of  non-assumpsit,  for  so  much  as  related  to 
the  first,  third,  and  fourth  counts  for  the  defendant,and  upon  the  special 
pleas  and  non-assumpsit  to  the  second  count,  for  the  plaintiff.  Judg- 
ment was  arrested  on  the  second  count :  Held,  that  the  Master  was 
right  in  allowing  the  defendant  the  general  costs  of  the  cause,  for  a 
defendant  is  entitled  to  costs  under  23  Hen.  8,  c.  15,  though  he  may 
not  have  the  verdict  in  his  favour  on  every  part  of  the  record,  and, 
in  disallowing  the  plaintiff  the  costs  of  witnesses  called  by  him  in 
support  of  the  issue  on  which  he  was  successful,  but  which  witnessea 
were  not  exclusively  applicable  to  it.  Elderton  v.  Emmens,  6  D.  and 
L.  489 ;  S.  C.  12  Jur.  728 ;  17  Lsw  Joum.,  N.  S.,  C.  P.  277. 

Wilde,  C.  J.,  after  observing  that  it  had  been  contended 
that  the  right  of  the  defendant  to  costs  depended  upon  the  23 
Hen.  8,  c.  J 5,  extended  to  all  actions  by  4  Jac.  I,  c.  3,  and  that 
that  statute  did  not  entitle  the  defendant  to  costs,  unless  the  ver- 
dict was  in  his  favour  on  the  whole  record  (which  it  was  not  in 
this  case),  said:  "The  case  of  James  v.  firook  (16  Law  Joum., 
N.  S.,  Q.  B.  168)  is  certainly  expressly  in  point,  and  if  that  was 
rightly  decided,  this  rule  should  be  made  absolute.  But,  after 
mature  consideration,  it  appears  to  us  that  the  23  Hen.  8.,  c»  15, 
as  it  has  been  construed  in  several  cases  applies,  although  the  de- 
fendant cannot  have  the  verdict  in  his  favour  on  every  part  of  the 
record  (see  Day  v.  Hanks,  3  Term  Rep.  654 ;  Thornton  v.  Wil- 
liams, 13  East,  191  ;  Cross  v.  Johnson,  9  Bam.  and  Ores.  613). 
The  attention  of  Mr.  Just.  Erie  does  not  appear  to  have  been 
drawn  to  these  cases  by  the  counsel  who  argued  in  James  v.  Brook. 
It  was  assumed  that  the  stat.  23  Hen.  8,  c.  15,  did  not  give  the 
defendant  costs  in  such  a  case,  and  the  question  is  treated  as  de- 
pending on  the  new  rules  as  to  the  allowance  of  costs  on  partionlar 
foond  lor  the  plaintiff  or  defendant ;  bnt  we  think  that  atatoto 


^•ei  tfipljr  to  tisB  caie«  wladi  diflkui  Ivcmb  "IImk  cal^ 
•tanees.     Wkii  reqpeet  tp  tfce  aeeoad  oaant.  the  piwrtiff  obiMned 
«  vfandict,  wod  jadgMat  «w  arrested ;  but  it  weetom  difficult  ta  say 
en  what  principle  m  piiiatifF  ii  to  be  in  a  better  aitaatioa  whgfi  he 
^B  obtained  avenlict  ennn  inne  joioed  on  a  eonnt  no  dclecAipelhat 
Ik  ooaU  have  no  judgment,  and  when  he  faaa  a  judgment  by  4e£aalt 
nn  a  good  eoont  as  in  Day  t«  Hanka.     Aa  £w  aa  ooata  nie  cx>n- 
aemed,  the  ooant  on  whieh  jodgment  IB  arretted  ia  moved  out  of  the 
way ;  there  is  no  effiactiYeTerdict  when  jadgaacnt  is  anneBtod,  and,  al- 
though it  may  be  true  the  defendant  cannot  have  jadgneot  on  cveiy 
part  of  the  record*  yet,  on  the  whole  reoard,  the  jadgmeiit  is  aa  his 
lavoar,  and  we  think  the  Maater  was  right  in  allowing  bias  tibe.ga» 
neral  eostsof  the  caase.    As  to  the  iflaaealoand  lor  the  plaintiff,  the 
Master  would  aotallow  him  tihe  eoatsof  witaeBaes,  beoaasethcy  woe 
not  exdosively  applicable  to  thoae  issaes,  hot  aiso  to  others  arhieh 
were  found  against  him :  ^  Master  is  the  proper  party  to  jadge 
whether  the  evidence  of  witnesses  wene  exdnaively  appUeaiile  to 
isBues  fonad  for  the  plaiatifi^  and,  aa  he  has  deeided  that  it  wi 
the  plaintiff  not  being  entitled,  to  the  geaeral  costs  of  the 
was  not  entitled  to  have  sach  costs  allowed  to  him"  (see  the  aavefal 
cases  of  Larnder  v.  Btok.  2  C.  aad  M.  362 ;  Knight  ▼.  Waon, 
3  Btng.  N.  S.  ^34  ;  and  Crowther  w.  fihpell  4  Mee.  and  W.  71). 
4.  Pigment  to  wUnnaef  hrfort  ttaaiMm — Formd 
Chate  iff  provutg  dotnmmU,  ontijkaie  wf  proof — Cotis  of 
asian.— ^Tfae  rale  retparing  the  payment  of  coats  of  the  attoidaDee 
of  witnesses,  previoas  to  taxation,  appties  to  a  plaintiff  aaing^  in 
/arimd  pmuperu^     Where  the  coats  of  proving  doeumentfi  are  ordered 
to  he  paid,  under  a  judge's  order,  by  the  party  refasing  to  admit,  he 
w31  not  be  entitled  to  them,  unless  the  jadge  grant  «  certific^e  that 
Ihey  were  proved  to  his  satisiaction  under  Reg.  Gen.,  H.  T.,  4  Will. 
4,  r.  20.     Where,  on  the  trial,  therefore,  the  oounsel  of  die  party 
seiasing  admitted  the  docaBaents,  in  oonaequence  of  which  no  proof 
was  given,  and  the  judge  did  wit  certify  :  Held,  that  the  Master  was 
fight  in  refusing  to  sllow  the  oosla  of  the  witnesses  sabpcenaed  to 
prove  aoch  docamenta.     Where  the  pbiatiff  sacceeded  on  the  iaaae 
af  never  indebted,  and  the  defendant  on  that  joined  on  the  plea  of 
aet-off :  Held,  that  the  plaintiff  was  not  entitled  to  the  oosta  of  a 
WBtneas  whose  evidence  was  weeossary  for  the  proof  of  the  latter  aa 
well  as  tfaelaraaer  issue.     J^Wecaiaa,  a  pmiper,  v.  Rookar,  13  Jar.  427. 
Per  Erie,  J :  "  A  review  of  taxation  was  moved  for,  obl  the 
ground  that  the  daim  forezpeasesof  two  wstaesaes  was  diaallovred, 
by  reaaon  of  tbeir  not  having  been  paid  to  theai  befiore  tacafion ; 
aad  it  was  coolended  that  the  rale  requaring  saeh  previoas  {»ay- 
anat  oaght  to  be  rdazed  ia  fawoor  of  paaper  plamtifia,  who  are 
to  aiake  the  adaaaee.     fica  it  ap paara  to  ne  that  tfaia 
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^rofnnd  iv  influfficient :  the  new  reqtrirss  socii  prenoiii  pAjment  to 
prevent  the  wrtnessea  bemg  defrauded  hy  the  attornej.  In  the 
taxation  of  coats  m  a  pauper  cause,  the  attorney  alone  is  hnine« 
dtately  interested ;  and,  as  the  privileges  intended  fnrthe  benefit  of 
tiie  poor  hare,  according  to  experience,  been  used  by  some  attor- 
neys as  instnnnents  of  extortion,  the  precantions  against  fraud 
should  not  be  relaxed  in  fi&yoar  of  the  attorneys  for  paupers.  A 
second  ground  for  a  review  was,  that  the  expense  of  witnesses  to 
prove  documents  had  been  disallowed  where  a  judge's  order  for  the 
costs  of  proof  of  such  documents  had  been  made,  and  the  proof  was 
not  given  to  the  trial,  in  consequence  of  admissions  made  by  the  de« 
fendant's  counsel  rendering  it  unnecessary.  But  such  costs  are  due 
only  in  case  of  the  judge  at  the  trial  certifying  that  the  proof  was  to 
his  satis^ction  ;  and,  as  there  was  no  certificate,  I  think  ther  were 
properly  disallowed.  A  third  ground  was,  that  one  of  the  witnesses 
to  these  documents  was  also  a  witness  upon  the  issue  found  for  the 
plaintiff;  bat,  inasmuch  as  the  plaintiff  failed  in  the  action,  and  suc- 
ceeded only  on  one  issue,  which  did  not  entitle  him  to  the  general 
costs  of  the  cause,  he  has  no  right  to  the  costs  of  a  witness,  appli- 
cable both  to  the  issue  on  which  he  succeeded,  and  to  an  issue  on 
which  he  failed." 

5.  Lets  than  /arty  shillings  recovered'-^Certi/icate  under  42  BUe. 
c.  6,  s,  2 — Payment  into  court, — By  43  Eh'z.  c.  6,  s.  2,  it  is  enacted* 
^*  tliat  if  upon  any  action  personal  to  be  brought  in  any  of  her  Ma- 
jest^s  courts  at  Westminster,  not  being  for  any  title  or  interest  of 
lands,  nor  concerning  the  freehold  or  inheritance  of  any  lands,  nor 
for  any  battery,  it  shall  appear  to  the  judges  of  the  same  court,  and 
so  signified  or  set  down  by  the  justices  before  whom  the  same  shall 
be  tried,  that  the  debt  or  damages  to  be  recovered  therein  in  the  same 
court,  shall  not  amount  to  the  sum  of  forty  shillings  or  above,  that 
In  every  such  case  the  judges  and  justices  before  whom  any  such 
action  shall  be  pursued,  shall  not  award  for  costs  to  the  party  plaintiff 
any  greater  or  more  coats  than  the  sum  of  the  debt  or  damages  so  re- 
covered shall  amount  unto,  but  less  at  their  discretions."  This  statute 
fltiH  remains  in  force  except  as  to  actions  of  trespass  and  trespass  on  the 
case  (see  3  &  4  Will.  4,  c.  24).  In  a  late  case,  which  was  an  action  for 
several  breaches  of  covenant,  the  defendant  paid  £10  into  court  in  re- 
spect of  one  breach,  and  the  plaintiff  had  a  verdict  for  Is.,  in  respect 
of  two  other  breaches  :  Held,  that  this  was  not  a  case  in  which  the 
judge  could  certify  under  the  43  Eliz.  c.  6,  s.  2,  to  deprive  the  plaintiff 
of  costs.  The  true  test  by  which  to  determine  whether  a  case  is  within 
tiie  statute  of  Elizabeth  is  whether  the  debt  or  damages  for  which  the 
court  can  see  that  the  action  was  brought  do  not  amount  to  more  than 
408.  Richards  v.  Bhck.  16  Law  Joum.,  N.  S.,  C.  P.  17  ;  S.  C.  12 
Jar.  ion. 
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Per  Coltman,  J. :"  I  am  of  opinion  that  tlus  is  not  a  caie 
within  the  statute  of  Elizabeth,  the  object  of  which  was  to  avoid 
trifling  and  friTolous  saits,  over  which  inferior  coorts  had  joris* 
diction,  being  broaght  in   the  superior  courts.      To  ascertain 
whether  an  action  is  within  the  evil  intended  to  be  remedied  by 
the  statute  of  Elizabeth,  the  test  is,  the  amount  for  which  the 
court  can  see  that  the  action  is  brought.     The  question  will  be 
whether  the  court  can  see  that  the  debt  or  damages  to  be  recovered 
in  this  action  did  not  amount  to  the  sum  of  40s.     Here,  it  appears 
Upon  the  record  that  the  plaaintiff  was  entitled  to  recover  £10  In 
addition  to  the  1  s.  for  which  the  jury  found  their  verdict." 
6.  Where  several  issues  —  Witnesses,  —  To  a  declaration  con- 
taining three  common  counts,   the  defendant  pleaded  the  genersl 
issue,  and  two  special  pleas.     Each  plea  was  directed  to  the  whole 
declaration.     The  plaintiff  had  a  verdict  as  to  part  of  his  demand  on 
the  first  issue,  and  the  defendant  as  to  the  residue.  The  second  issue 
was  found  for  the  plaintiff,  and  the  third  for  the  defendant :  Held, 
that,  as  the  defendant  was  entitled  to  the  postea  and  the  general 
costs,  he  was  entitled  to  the  costs  of  all  witnesses  attending  to  prove 
the  third  issue,  whether  their  evidence  applied  to  any  other  issue  or 
not,  and  that  he  was  also  entitled  to  the  costs  of  those  who  appeared 
to  reduce  the  plaintiff's  demand  on  the  first  issue,  unless  they  at- 
tended to  negative  the  second ;   that  the  plaintiff  was  entitled  to  the 
costs  of  the  witnesses  who  appeared  solely  to  prove  the  issues  found 
for  him  under  the  first  issue,  and  also  the  second  issue,  both  or  either 
of  them.     Welby  v.  Brown,  I  Ezch.  770. 

DECLARATION. 
1.  In  debt — Form  of  declaration — Queritur. — ^A  declaration  com« 
mencing  in  the  ordinary  form  of  an  action  of  debt,  and  concluding 
thus,  "  yet  the  defendant  hath  disregarded  his  promises,  and  hath  not 
paid  any  of  the  said  monies,  or  any  part  of  them."  Held  bad  on 
special  demurrer,  it  being  doubtful  whether  it  was  a  declaration  ia 
debt  or  assumpsit.  The  queritur  in  the  commencement  of  a  dedara* 
tion  in  debt  is  not  material,  and  therefore  the  sum  claimed  in  it  not 
covering  the  sum  claimed  in  the  counts,  is  not  a  good  ground  of 
apedal  demurrer.     Bennett  v.  Sandheim,  1  Irish  Jur.  215. 

Per  Pigot,  C.  B. :  "  We  are  all  of  opinion  that  this  dedAratia& 
is  vicious  upon  one  of  the  grounds  assigned  as  a  special  cause  ol 
demurrer,  and  noted  for  argument,  namely,  that  it  is  doubtful 
whether  the  declaration  is  framed  in  debt  or  assumpsit.  If  thia 
were  a  mere  departure  from  the  ordinary  form  of  pleading— not 
such  a  one  as  would  be  calculated  to  mislead  the  pleader — the 
court  would  endeavour  to  make  an  intendment  to  uphold  the 
pleading;  but  coupling  the  commencement  of  this  declaration 
the  part  preceding  the  laying  of  the  damages*  it  ia  evident 
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that  it  ia  likely  to  mislead  the  pleader,  and  leave  him  in  doaht  aa 
to  the  frame  of  his  defence.  Lord  v.  Houston  (11  East,  62)  ia 
an  aathoritj  that  the  '  render'  in  the  commencement  is  saperflnoiis* 
and  may  be  omitted.  If  so,  the  rest  constitutes  a  good  declara- 
tion in  assumpsit ;  but  the  argument  of  the  plaintiff  is,  that  the 
promise  may  be  struck  out  from  the  conclusion,  and  thus  it  maj 
be  treated  as  a  count  in  debt.  Now  this  is  the  very  thing  which 
constitutes  the  ambiguity,  and  makes  the  pleading  vicious.  In 
the  case  of  Clowes  v.  Williams  (3  Bing.  N.  C,  868)  no  doubt 
could  exist  as  to  what  was  the  nature  of  the  count.  In  Compton 
T.  Taylor  (4  Mees.  and  W.  138)  the  demurrer  was  taken  for 
misjoinder,  and  the  point  raised  here  was  not  argued,  the  demurrer 
taken  having  been  too  large*  If  a  great  difficulty  did  not  exist 
here,  I  would  not  be  disposed  to  allow  the  demurrer ;  but  as  it  is, 
we  are  of  opinion  that  the  declaration  is  vicious." 

2.  Time  for  declaring — Declaring  fl/ier  cause  out  of  court — Set- 
ting  aside  declaration, — By  Reg.  Gen.  of  Hilary  Term,  2  Will.  4, 
pi.  35,  "  a  plaintiff  shall  be  deemed  out  of  court,  unless  he  declare 
within  one  year  after  the  process  is  retomable."  A  defendant 
liaving  on  the  11th  of  August  served  a  summons  on  the  plaintiff 
to  show  cause  why  the  declaration  should  not  be  set  aside  on  the 
ground  as  stated  in  the  summons,  of  '  four  terms'  (instead  of  '  a 
year')  having  elapsed  between  the  writ  and  declaration.  The  judge 
on  the  14th  of  August,  dismissed  the  summons  for  this  defect.  The 
defendant  having,  on  the  22nd  of  October,  applied  to  another  learned 
judge,  who  refused  to  interfere,  obtained  a  similar  rule  in  this  court 
m  Michaelmas  Term  :  Held,  that  the  judge  was  right  in  dismissing 
the  summons,  and  that  the  defendant  was  too  late  in  his  application 
to  court.  Chaplin  v.  Showier,  18  Law  Joum.,  N.  S..Exch.  34. 

3.  Indebitatus  assumpsit — Common  counts  forming  one  count. — 
Where,  in  indebitatus  assumpsit,  the  plaintiff  by  his  declaration 
claims  one  sum  in  respect  of  work  and  labour,  money  paid  and  money 
Had  and  received,  the  whole  forms  only  one  count.  Where,  there^ 
fore,  the  latter  part  of  the  declaration  was  bad  for  not  alleging  that 
tlie  money  was  paid,  &c.,  at  the  request  of  the  defendant :  Held» 
(after  a  general  verdict  for  the  plaintiff),  that  the  defect  in  the  deda- 
taan  was  no  ground  for  arresting  the  judgment*  ITGregor  v.  Graves, 
1 6  Law  Joum.,  N.  S.,  £xch.  109. 

Per  Parke,  B :  "  It  is  quite  clear  that  the  declaration,  in 
the  present  case,  consists  of  one  count  only.  That  was  settled  by 
this  court  in  Morse  r.  James  (11  Mees.  and  W.  831 ;  S.  C.  12 
Law  Joum.,  N.  S.,  Exch.  416).  Such  being  the  case  and  the 
money  paid,  and  the  mon^  had  and  received*  being  only  part  of 
a  count,  we  are  bound  to  infer  that  the  jury  gave  their  verdict  on 
that  part  of  the  dedaratioii  whidi  ia  good  in  point  of  law.    I^ 
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dem.  Lturn  ▼.  Dyeball,  8  Btni.  mod  Cm.  70;  13.  C.  6  Emr 

JoBTD*,  In.  S*t  XL.  B.  tfl7« 

4.  Variance  from  writ — Setting  aside — Counia  in  debt  and  otnmitp. 
«i^. — ^Where  a  declaration  or  other  pleading  u  aasceptible  of  a  ocm« 
ttmction  that  will  make  it  good,  it  is  not  competent  to  the  part^ 
pleading  it  to  insist  opon  a  conatmction  that  will  make  it  bad.  Tlie 
writ  being  in  debt,  and  the  declaration  containing  two  concts.  the 
one  commencing  as  a  coant  in  debt,  but  concluding  with  a  promise 
and  a  breach,  and  the  other  being  a  count  in  assumpsit,  the  court  set 
aside  the  declaration  for  this  variance  from  the  process.  Moore  ▼. 
Forster,  5  C.  B.  220 ;  S.  C.  5  D.  and  L.  352 ;  17  Law  Joam.. 
N.  S.,  C.  P.  101. 

Per  Wilde,  C.  J. :  "  The  process  in  this  case  was  clearlj 
in  debt,  and  the  declaration  in  its  commencement  professes  to 
follow  the  writ.  The  first  count  may  be  a  good  one  in  asfiampsitp 
and  the  second  is  a  count  in  assumpsit.  Consec^ently  there  ia 
a  sufficient  declaration  in  assumpsit.  This  shows  that  there  is  a 
variance  between  the  process  aud  the  declaration,  and  the  pro* 
ceeding  is  therefore  irregular.*' 

EJECTMENT.— [«ifc,  pp.  7,  26—291. 

1 .  AJidavit  under  4  Geo.  2.  e,  28,  that  no  distress — Judgment  smper^ 
9eded  by  party  signing  it, — By  the  4  Geo.  2.  c.  28.  s.  2.  in  cases 
where  there  are  six  months'  rent  in  arrear,  and  no  sufficient  distrem 
on  the  premises,  the  affidavit  in  moving  for  judgment  should  state 
that  half-a-years'  rent  was  in  arrear  before  the  declaration  was  served  ; 
tiiat  the  lessor  of  the  plaintifT  had  a  right  to  re-enter ;  that  no  anlB- 
cient  distress  was  to  be  found  on  the  premises,  countervailjng  the 
arrears  of  rent  then  due ;  that  the  premises  were  untenanted,  or  that 
the  tenant  could  not  be  legally  served  with  the  dechiration  fas  the 
ease  is),  and  that  a  copy  of  the  declaration  was  affixed  on  the  most 
Dotorious  (stating  what)  part  of  the  premises.  (7  Bacon's  Abr.  87  ; 
I  Harr.  N.  P.  121  ;  Prine.  Com.  Law.  19.  Seeosfe,  p.  7,  where  tiie 
rest  of  the  section  is  set  out,  but  it  is  stated  bv  mistake  to  be  sect.  8, 
instead  of  sect.  2).  Qmere,  whether,  upon  a  motion  for  judgment  against 
the  casual  ejector  under  the  above  statute,  an  affidavit,  stating  that  an 
emtmnt  exceeding  btilf*a-years'  rent  was  in  arrear,  aud  that  there  vnpi 
'*  no  sufficient  distress  to  be  found  upon  the  premises  countervailinig 
the  said  arrears  of  rent  then  due"  is  sufficient ;  or  whether  the  affi- 
davit should  state  that  the  property  upon  the  premises  was  tnsnfficient 
to  countervail  half- a*years'  rent.  Where  judgment  had  been  obtained 
upon  an  affidavit  which  the  party  was  apprehensiye  might  be  heM  to 
he  defective  in  this  respect,  the  court  idtowed  the  judgment  to  be 
sapcrecded,  and  another  judgment  to  be  signed,  upon  an  amended 
Affidavits     SemUe,  tlMit  no  speeiai  gronnd  fbr  setting  aside  the  first 
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Beeeasary.  Hoedba.  Cfreilmt  w,  JBoe,  4  Com.  fkmA 
Rep.  S76. 
fiae  D.  d.  Powdl  t«  Roe,  9  DtowL  548,  aed  qoace  ita  eorreetneaa. 
2.  Leam  reaaumUe — Btmami  wf  puautwm — Nem  trial,  nmo  m- 
dnee  kemfdmooveni^ — UpcD  the  ezpintioo  ef  a  leaae  for  Urea  wliich 
oontaked  tke  followiag  eoyenant : — **  That  the  leaaor,  his  hein,  or 
•aaigBB,  vfpon  the  death  or  demise  of  the  hef ore  Damed  lour  Kvea,  or 
oeMhn  que  vies,  should  and  woald  add  and  insert  to  the  tine  or  term 
of  that  demise,  the  vatnral  kleof  aaehpenoii  aa  ahould  be  nominated 
hf  the  a«d  leaaee,  hia  heirs  and  aaaigiia,  in  the  piaee  and  stead  of 
tibe  aaad  fom-  ima.  dsriag  which  the  said  eatate  should  be  coatintted 
m  CQnaideratton  that  the  said  lessee,  his  heirs  or  assigns,  sfaoold  lay 
out  and  expend  in  building  a  dwdiing-hooae  upon  the  said  premiaes, 
the  aom  of  £200,  within  the  period  of  fom*  years  next  enaaing,"  an 
Cfeetaent  was  brought,  and  the  jadge  directed  a  verdict  for  the  plain- 
tiff. No  evidenee  of  the  ftdfilaBent  ol  the  eoaditiofi  having  been 
given,  and  no  demand  of  poaeeasion  prov(ed,  subsequently  to  the  trial, 
evidence  of  a  substituted  contract  whicfa  was  performed  was  disoo- 
inafied.  Held,  tint  a  new  trial  ahonld  be  granted,  for  the  parpose  of 
flohmitting  ^e  new  evidence  to  the  jury.  Held,  also,  that  if  the 
cv^ginal  oontraet,  or  the  aohatitaled  one,  were  performed  by  the 
dcimdant,  the  leasor  of  the  plaintiff  oonld  not  snstain  tiie  ejectment 
wkhoat  a  demand  of  paaaesaian.  I>oe  dem.  Baker  v.  Hartt,  I  Irish 
Jmb.  847. 

Per  Figot.  C.  B« :  *'  We  are  of  opinion  that  the  rale  laid  down 
—in  the  eaaes  cited  by  the  defcndant'a  ooonsel — (a)  is  a  eoirect 
one,  an  proceeding  agmmt  a  leaaee  for  lives,  after  the  expiratioQ  of 
B  leaae,  and  where  there  ia  a  coimant  for  renewal,  as  here. 
Where  there  ia  a  distinct  oontraet,  nnanmriled  by  any  misconduct 
0n  the  part  ui  the  tenant,  and  no  eondition  unperformed,  then  on  the 
dropping  of  the  fife  the  tenure  la  referable  to  the  contract,  and  a 
demand  of  possession  hecom^  necessary*  We  are  likewise  of 
opinion  that  if  them  be  a  oontraet,  the  terms  of  whtch  are  unper* 
famed,  the  tenant  cannot  be  held  to  oontinne  ia  possession  under 
the  contract,  and,  therefoK,  a  demand  of  poasesaioa  ia  unneceasary. 
In  thia  rkm  we  are  of  opinion  that  a  den^and  of  possession  is 
jwoessary,  if  the  jory  are  aatisfied  that  the  eooditaon  was  folfflled. 
Now,  if  the  instnuaent  hearing  date  in  i8fl0  be  genuioe,  and,  as 
lecited.  another  oMwlition  (which  haa  been  fulfilled)  was  anbsti- 
ftnted  for  the  original  one,  ikie  defendant  would  be  entitled  to  hanm 
the  verdict  entered  fer  him.  {a).  Walker  v.  Byre,  ^  Ir.  Law.  Reo. 
N.  S.  68 ;  Doe  dem.  Newby  v.  Jackaon.  1  Bam.  and  Cmm. 
446;  Doe  v.  Newoaoaan,  1  Jon.  Bx.  Rep.  49S." 
fi.  Nodee  tm  appear  wkkwrnt  dalt.-^Apu^ia  entitled  to  a  nile  for 
jodgmcat  agnnst  tte  enanai  ejector^  whm«  the.  notisa  to  app— •  ia 
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properly  served,  although  it  hears  no  date.     D^e  dem.  Wooikmue 

V.  Roe,  18  Law  Joum.,  N.  S.  Ezch.  73. 

Per  Fvke,  B. :  "  The  cases  of  Doe  dem.  Green  v.  Rowe  (8 
Scott,  385),  and  Doe  dem.  Woodroffe  t.  Roe  (5  Scott,  N.  R. 
800)  support  the  application.  There  is  also  a  case  in  this  court 
to  the  same  effect  [supposed  to  be  Doe  dem.  Gjde  ▼.  Roe,  15 
Law  Joum.,  N.  S.,  Ezch.  8  ].  The  wdght  of  authoritiea  is  in 
favour  of  the  application." 

4.  Service  of  declaration — JSsphmation — Service  prior  to  farei  dm/ 
of  term. — ^To  a  rule  calliog  on  the  tenant  in  possession  to  show  cause 
whj  service  of  the  declaration  and  notice  in  ejectment  on  his  daughter, 
on  the  premises,  should  not  be  deemed  good  service,  it  is  no  answer  that 
the  notice  was  not  read  over  or  explained  to  the  party  served,  and 
that  the  service  took  place  at  ten  o'clock  of  the  night  preceding  the 
first  day  of  the  term,  unless  it  is  sworn  that  the  tenant  was  not 
acquainted  with  the  nature  and  meaning  of  the  proceedings  before  the 
first  day  of  the  term.  Doe  dem.  Kenrick  v.  Roe,  5  D.  and  L.  578 ; 
S.  C,  2  BaU  Court  Rep.  250. 

Per  Coleridge,  J :  "  It  is  of  course  desirable  that  parties  ahoukl 
be  held  to  strict  service  in  cases  of  ejectment,  but  I  can  see  good 
reason  why  the  service  in  this  case  should  be  held  sufildent,  by 
treating  it  as  if  it  were  service  of  a  writ  of  summons  in  an  ordinaiy 
action.  There,  it  is  necessary  to  show  that  it  came  to  the  know- 
ledge of  the  party.  Here,  the  declaration  and  notice  were 
received  in  time ;  but  the  tenant  relies  on  the  fact  that  they  were 
not  explained  or  read  over  to  the  daughter  on  whom  they  were 
served,  and  therefore,  that  he  may  not  have  been  acquainted  with 
the  nature  of  the  proceedings  before  the  first  day  of  term.  As  he 
has  had  the  opportunity  of  speaking  to  that  feet,  and  it  is  one 
peculiarly  within  his  own  knowledge,  and  he  has  not  thought  fit  to 
do  so,  I  am  of  opinion  the  case  comes  within  the  pnnd|iJe  acted 
upon  in  D.  d.  Downes  v.  Roe  (4  Dowl.  565"). 

5.  Undertaking  in  consent  rule  is  personal  only — Rule  of  eonrtfor 
payment  of  money,  effect  of  judgment. — The  undertakings  contained 
in  the  common  consent  rule  are  personal,  and  binding  only  to  the 
extent  of  creating  amiability  to  attachment.  They  cannot  be  enforced 
by  the  representatives  of  a  deceased  party.  In  cases  in  whidi  a  role 
of  court  for  the  payment  of  money  has  the  effect  of  a  judgment  under 
1  Vict.  c.  110,  s.  18,  a  rule  nisi,  calling  upon  the  parties  to  show 
cause  why  the  amount  should  not  be  paid,  is  unnecessary.  Doe  ins* 
Harrison  v.  Hampson,  4  Com.  Bendi  Rep.  745;  8.  C  17  Law 
Joum.,  N.  8.,  C.  P.  147. 

Per  Wilde,  C.  J. :  <<  It  has  repeatedly  been  held  that  the 
liability  to  pay  costs  under  the  conaent  rule  in  ejectment  is 
merely  peracnal,  to  be  enforoed  by  attachment  mdj,  and  that  it 
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with  the  party.  It  was  ao  held  in  Thraatout  v.  Bedwell  (3 
WilaoDv  7),  Doe  ▼:  Ford  (2  J.  P.  Smith,  407),  and  Doe  dem. 
Bain  ▼.  Gmndy  (1  Bam.  aad  Crea.  284) ;  and  the  rule  ia  ao^ 
stated  in  the  several  text  hooka  to  which  reference  haa  been  made 
(RoBCoe's  m.  Act.  607  ;  Adama'a  Ejectm.  335,  3rd  edit,  280« 
4th  edit ;  2  Will  Saund.  720,  n.  n.;  2  Will.  Exora.  1575,  3rd 
edit,;  Fidd'a  Pract.  1243,  9th  edit.).  The  only  authority  op« 
posed  to  this  ia  Goodright  v.  Helton  (Barnes,  119).  We  have 
caoaed  aearch  to  he  made,  and  we  find  that  that  case  ia  not  quite 
aa  atated  in  the  report.  *  *  *  ABsuming  that  the  con- 
aent  rule  haa  the  force  of  a  judgment,  then,  according  to  the 
8  Meea.  and  W.  349),  Doe  y.  Amey  (8  Mees.  and  W.  565), 
Neale  ▼.  Portlethwaite  (1  Q.  B.  Rep.  243),  and  Hodgson  ▼. 
Pkterson  (4  Man.  and  Gran.  333 ;  S.  C.  5  Scott  N.  R.  76),  the 
motion  ia  unnecessary.  And  if  it  has  not  the  force  of  a  judgment, 
we  are  equally  without  power  to  do  that  which  is  prayed." 

.    '  EXECUTION. 

Discharge  from  ea,  sa,  where  plaintiff  dead, — In  June,  1 828,  a 
defendant  was  taken  in  execution  upon  a  ca.  «a.,  and  in  April,  1836, 
the  plaintiff  died.  The  court  refused  to  discharge  the  defendant 
out  of  custody  upon  his  affidavit  that  he  had  been  informed  and 
believed  that  no  legal  personal  representative  had  revived  the 
action,  or  had  taken  any  proceedings  whatever  since  the  death  of  the 
plaintiff.  Taylor  v.  Burgess,  16  M.  and  W.  781 ;  S.  C.  4  Dowl. 
and  L.  701. 

Per  Pollock,  C.  B. :  "  Your  objection  is  that  there  is  no 
peraon  who  can  g^ve  a  legal  discharge  on  payment  of  the  debt, 
but  that  is  not  sufficiently  made  out."  Et  per  Parke,  B. :  "  There 
ia  no  ground  laid  for  the  interference  of  the  court.  Still,  if  the 
defendant  is  prepared  to  pay  the  money  into  court,  there  will  be 
no  difficulty  in  getting  out  of  custody." 

See  Broughton  v.  Martin,  1  Bos.  and  Pull.  176  ;  Parkinson  y. 
Horlock,  2  New  Rep.  1140  ;  Gore  v.  Wright,  1  Dowl.,  N.  S.,  864. 

INTERPLEADER. 
Sheriff—}  8f  2  Will.  4,  e.  58,  «.  3  and  4— Barring  claim— Sufi- 
ciency  of  affidavit — Claimant  abroad. — An  affidavit  from  the  claimant 
himaelf  ia  not  necessary  to  entitle  him  to  call  upon  the  judge  to  make 
an  order  for  a  feigned  issue,  under  the  1  &  2  Will.  4,  c.  58,  s.  3» 
The  sheriff  having  seized  goods  under  a  fi,/a„  received  notice  that 
they  were  the  goods  of  W.  On  summons  for  an  interpleader  order 
before  a  judge  at  chambera,  W.'s  attorney  appeared,  and  made  an 
affidavit  that  W.  waa  abroad,  and  unable  to  appear  himself,  or  to 
make  a  formal  affidavit,  and  that  the  deponent  believed,  from  docu- 
ments in  deponent'a  poaaession,  that  the  goods  belonged  to  W» 
The  jodge,  thinking  thia  affidavit  inaufficient,  made  an  order,  under 
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the  1  &  2  Will.  4.  .c.  58,  ».  3,  to  fair  the  ckiaraiit.  The  .court 
.{diesenHente,  Williams,  J.)  held  timt  the  affidavit x was  tuffiont,  and 
made  absolute  a  rule  .to  set  aside  the  Jiutge-a  order.  Scmhie,  per 
Maule,  J«,  that  the  Interpleader  aet  does  notteqitipe  thectateneat 
'Of  the  nature  and  particulars  of  the  daim  to  be  by  affidaTit.  Webster 
V.  Delafield.  13  Jur.  633. 

Per  Wilde.  C.J. :  "Under  the -peculiar  ctrcnmstaQoefl  of  this 
case,  and  without  intending  to  establish  a  preoedentr  .1  liunk 
this  rule  for  setting  aside  the  order  of  my  brother  Goteman 
ahonld  be  made  absolute.  It  appears  diat  the  datmaot  was 
residing  in  a  foreign  country,  and  not  able  to  appear  bctee  the 
judge  at  ohambers  ;  an  attorney,  therefore,  appeared  for  him  to 
maintain  the  claim,  and  propcsed  to  make  use  of  a  statement 
made  by  the  claimant  in  support  of  it,  the  latter  beii^  in  eoch 
a  position  that  he  was  unable  to  make  a  formal  affidavit.  The 
admission  of  this  statement  was  objected  to  on  a  teehaioal  ground 
— that  it  was  not  in  such  a  form  that  it  could.be  read.  The 
attorney,  then,  stating  that  he  has  certain  documents  ia  his 
possession,  as  also  other  grounds  for  his  belief,  swears  -Ait, 
to  the  best  of  his  belief,  the  goods  are  the  property  oftke 
claimant.  I  think  it  does  not  lie  in  the  mouth  of  the  party 
who  made  the  objection  to  say  that  Riekards's  affidavit  is  ia- 
fluflicient.  It  may  be  that,  under  the  circumstanees,  no  betterna* 
terials  could  be  obtained  to  lay  before  the  eomrt ;  possiUy  it 
might  be  the  utmost  information  that  could  be  given.  'Looking, 
therefore,  to  the  facts  of  the  case  and  the  position  o(  the 
claimant,  I  think  tbe  attorney's  affidavit  ought  to  have  been 
deemed  sufficient,  without  one  from  the  claimant  himself,  to 
entitle  the  latter  to  what  he  sought.  The  rule,  therefore,  jshoold 
be  absolute  to  set  aside  the  order  of  Coltman,  J.,'aadan  issoe 
fihould  be  drawn  up  to  try  the  right  between  the  parties."  Per 
Williams,  J. :  "I  am  sorry  to  say  that  I  have  the  raisfortuQe 
to  differ  from  the  rest  of  the  court,. and  it  eeems  to  me  that  we 
ought  not  to  rescind  the  order  of  my  brother  Coltman.  it  being 
a  conclusion  of  his  mind  upon  a  matter  of  fact.  If  I  were 
aatisfied  that  be  proceeded  on  the  .ground  that  the  daimant 
aelf  had  made  no  affidavit,  I  should  concur  that  his  decision- 
erroneous ;  for  I  agree  with  the  rest  of  the  court  in  thinking 
that  the  claim  need  not  be  supported  by  the  affidavit  of  tke 
claimant  himself,  fiut,  it  seems  to  roe,  the  true  ground 
which  the  learned  judge  proceeded  was,  that  the  claim 
aufficiently  stated,  in  compliance  with  the  stfftate.  I 
from  any  decided  expression  of  my  opinion  as  to  whether 
affidavit  is  necessary ;  it  is  a  point  which  would  rtqnire 
consideration.     JSut  the . indination- of  my  opinion  is : in 
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with  that  of  my  brother  CresBweU,  that  the  statute  reqoires  an 
affidavit — that  is,  that  the  daim  is  to  be  safficieDtly  stated  oa 
affidavit,  not  that  the  statute  requires  a  statement  of  a  sufficient 
daim.  It  seems  to  me  that  it  is  for  the  judge  to  dedde  whether 
the  daim  is  snffidently  stated,  and  if  he  has  dedded  that  it  is  stated 
insuffidently,  there  is  no  reason  far  saying  diat  he  has  decided 
wrongly  (13  Jur.  637,  639). 

NONSUIT,  JUDGMENT  lanie,  pp.  12,  32]. 

1.  Drawing  up  ruh — {Anie^  p.  32). — By  rule  of  Easter  Term,  12 
Vict.  1849,  it  is  ordered  that  where  a  rule  for  judgment,  as  in  case 
of  a  nonsuit,  shall  have  been  discharge  on  a  peremptory  undertaking 
to  try  at  the  next  or  any  future  assizes  or  sittings,  if  the  plaintiff 
shall  make  default  in  proceeding  to  trial  pursuant  to  his  undertaking, 
the  defendant  shall  be  at  liberty,  if  the  plaintiff  has  not  drawn  up 
the  rule,  to  draw  it  up  at  any  time  before  moving  for  judgment,  and 
thereupon  to  move  for  judgment  without  serving  a  copy  of  the  rule 
on  the  plaintiff. 

2.  Writ  of  trial — Remanet  —  Fresh  notice  of  trial — Altering" 
retum'day  of  writ  of  trial — Judgment  as  in  the  case  of  a  nonsuit. — 
Where  a  cause  is  set  down  for  trial  before  the  under-sheriff,  which, 
owing  to  the  course  of  business,  does  not  come  on,  no  fresh  notice 
of  trial  is  necessary,  the  cause  going  over  to  the  next  sitting  as  a 
remanet;  If  the  plaintiff  neglect  to  alter  the  return-day  of  the  writ 
of  trial  when  such  alteration  is  requisite,  and  the  cause  is  not  tried, 
he  IB  guilty  of  default,  and  the  defendant  is  entitled  to  move 
for  judgment  as  in  case  of  nonsuit.  Crockford  v.  Tucker,  13 
Jur.  514. 

Per  Erie,  J. :  *'  It  is  not  a  question  of  fact — it  is  simply  a 
matter  of  practice,  whether  the  sittings  at  the  sheriffs  court  are 
analogous  to  the  sittings  in  this  court.  According  to  the  prac- 
tice,, as  I  understand  from  the  Masters,  notice  of  trial  for 
one  sitting  before  the  sheriff  is  good  notice  for  the  next  sitting, 
if,  by  the  course  of  business,  the  cause  is  not  reached.  The 
entry,  in  the  first  instance,  of  the  writ  is  an  entry  for  trial, 
and  if  the  cause  is  not  called  on  the  writ  may  be  again  entered 
without  additional  expense,  although  it  may  be  necessary  to 
alter  the  return-day,  for  which  purpose  the  plaintiffs  attorney 
can  obtain  the  writ,  and  make  the  alteration,  as  a  matter  of 
course,  when  the  under-sheriff  again  receives  it.  The  notice 
18  still  good ;  therefore,  by  analogy,  it  comes  within  the  rule  ap- 
plicable to  causes  entered  for  trial  in  London  and  Middlesex, 
where,  if,  after  a  cause  baa  been  made  a  remanet,  the  plaintiff 
withdraws  his  record,  he  is  in  defianlt.  In  this  case  the  plaintiff 
haa  neglected  to  try  his  cause,  and  the  defendant  was  entitled 
to  make  this  application.      I   think,   under  the   otrcumstanoes^ 


72  ABRIDGMXNT   OF   CABBt, 

however,  the  rule  ought  to  be  discharged,  on   a  peremptory 
undertaking." 

PARTICUIJIRS. 
Admissions  in  particulars  of  payment — Giving  credit, — In  the  case 
of  SmethurBt  v.  Taylor  (12  Mees.  andW.  545),  Lord  Abingersays: 
''  I  take  it  to  be  clear  that  if  a  plaintiff  in  his  particulars  admits  the 
payment  of  a  certain  sum,  be  may  explain  it  by  showing  that  it  was 
applicable  to  an  item  which  otherwise  he  could  not  recover."  Thii 
bias  been  followed  in  a  late  case,  which  was  an  action  for  use  and 
occupation,  to  recover  £i2  8s.  lOd.,  the  balance  of  an  account  of 
£64  Os.  lOd.,  tbe  plaintiff  in  her  bill  of  particulars  admitted  to  have 
received  £21  128.  It  appeared  that  the  defendant  had  taken  the 
defendant  bad  taken  the  premises  from  the  husband  of  the  plaintiff, 
and  continued  in  possession  for  some  time  after  his  death :  Held  that 
the  plaintiff  was  not  concluded  from  showing  that  a  portion  of  the 
8um  for  which  credit  was  given  in  the  bill  of  particulars  was  pud  to 
her  husband  in  his  lifetime,  and  that  another  portion  was  pud  so 
recently  after  his  decease  that  it  could  not  possibly  have  been  in  re- 
spect of  a  debt  due  to  herself.     Mercy  v.  Galot,  13  Jur.  412. 

Per  Park,  B. :  "  This  rule  must  be  made  absolute  to  redooe 
the  verdict  to  £5  Is.  6d.  The  evidence  explains  thus  the  credit 
of  £21  12s.  given  in  the  bill  of  particulars ;  that  part  of  the  sum 
was  paid  in  the  lifetime  of  the  husband,  and  therefore  cannot  be  a 
payment  on  account  of  the  demand  in  respect  of  which  the 
plaintiff  would  be  entitled  to  recover,  and  tbe  remainder  was  paid 
so  recently  after  his  death  that  it  is  impossible  to  ascribe  it  to 
that  demand.  In  Smethurst  v.  Taylor  there  was  no  such  ex« 
planation,  and  we  held  that  the  parties  were  concluded  by  the 
statement  in  the  particulars  that  they  received  a  certain  sum  of 
money,  and  that  they  received  it  from  the  defendant.  As,  there* 
fore,  the  explanation  shows  that  £12  10s.  was  paid  at  such  a 
time  that  it  cannot  be  ascribed  to  tbe  debt  due  to  the  plaintiff, 
the  utmost  she  can  recover  is  the  balance  which  can  be  ascribed 
to  that  debt,  viz.,  £5   1  s.  6d." 

PUBLIC  COMPANY. 
Describing  a  company, — The  declaration  described  the  defendants 
as  "  The  City  Steam  Boat  Company :"    Held,  on  special  demorrer, 
to  be  a  sufficient  description.     Woolf  v.  The  City  Steam  Boat  Com* 
pony,  13  Jur.  456. 

NoTB. — On  tbe  case  of  Reg.  v.  West,  I  Q.  B.  Rep.  826,  in  whidi 
a  coroner's  inquisition,  which  stated  certain  goods  to  be  goods  of  the 
Hull  and  Selby  Railway,  was  held  bad,  because  it  did  not  appear 
that  there  was  any  corporation  so  entitled,  being  cited,  Cresswdl,  J.» 
observed :  "  That  case  would  have  been  more  like  an  authority  had 
the  defendants  been  described  as  the  proprietors  of  the  Citj  Steam 
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Nora. — ^The  cues  at  the  end  of  the  pUeitum  when  enclosed  between  ()  are 
cases  cited  in  the  jndgmenU ;  those  cases  which  are  not  enclosed,  and  are  in 
italicM  are  the  cases  reported.  The  cases  which  follow  "  See"  are  either  those 
quoted  by  counsel,  or  are  such  as  we  have  added  as  being  in  point. 


APPEAL. 

1 .  Order  of  removal — Time  for  appealing . — Order  of  removal  of 
a  mao,  bis  wife,  and  children,  in  March,  1846.  In  the  April  fol- 
lowing the  man  alone  was  removed  (the  execution  of  the  order  as 
to  the  vrife  and  children  not  having  been  suspended),  and  notice  of 
appeal  given  for  the  next  Midsummer  sessions,  but  not  entered  or 
heard  in  consequence  of  negotiations  between  contending  townships. 
The  pauper  having  returned  to  the  removing  parish  was  removed  a 
Becond  time  with  his  wife  and  children,  on  the  23rd  of  December, 
under  the  same  order.  The  appellant  township  then  appealed  to  the 
Epiphany  Sessions,  1847,  against  the  order:  held,  that  the  appeal 
was  too  late.  Reg*  v.  Justices  of  Durham,  5  D.  and  L.  82 ;  S.  C. 
2  New  Sess.  Gas.  665;  II  Jur.  930;  16  Law  Journ.,  N.  S., 
M.  C.  112. 

Per  Wightman,  J. :  "  The  parties  are  at  liberty  to  make  the 
order  or  removal  the  grievance.  [This  altered  by  s.  9  of  1 1  &  12 
Vict.  c.  31 .]  The  appellants  might  have  appealed  against  the 
first  removal  of  the  male  pauper  ;  they  did  not  do  so,  however, 
but  waited  till  December,  and  now  wish  to  appeal  against  the 
removal  of  all  the  paupers ;  they  are  too  late." 
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2.  Power  of  sessions  to  respite  appeal — Order  of  removal — ^Jfoi- 
damus, — A  paaper»  who  was  a  married  woman,  and  whose  husband 
had  deserted  her,  was  removed,  under  an  order  of  removal,  to  the 
place  of  her  maiden  settlement,  on  the  26th  of  September,  1846. 
An  appeal  was  entered  and  respited  at  the  Michaelmas  sessions. 
The  appellant  township,  on  the  first  of  December  following,  ob» 
tained  a  warrant  for  the  arrest  of  the  husband,  who  was  not  appre- 
hended till  the  24th  of  that  month,  and,  consequently,  too  late  to 
give  notice  of  appeal  for  the  Epiphany  sessions.     At  those  sessions, 
however,  the  appellant  parish  appeared,  and  asked  to  have  the  appeal 
respited,  on  statement  of  these  facts,  to  the  Easter  sessions.     The 
Epiphany  sessions  having  caUed  the  respondents  before  them,  and 
heard  their  objections,  namely,  that  no  notice  of  appeal  haviog  beea 
given,  the  sessions  had  no  power  to  respite  the  case ;  and  that,  even 
if  they  had,  they  would  not  consider  the  circumstance  such  as  to  call 
upon  them  to  exercise  it ;  made  an  order  respiting  the  appeal  to 
Easter  sessions  on  payment  of  the  costs  of  the  day  by  the  appclhmts, 
without  prejudice  to  the  objection  of  want  of  notice  of  appeal.     A 
valid  notice  of  appeal  was  given  for  the  Easter  sessions,  and  oo  the 
case  being  called  on  the  objection  was  renewed,  that  no  notice  had 
been  given  for  the  Epiphany  sessions,  and  the  sessions  decided  that 
the  objection  was  fatal :  held,  that  the  Epiphany  sessions  had  clearly 
power  to  respite,  if  in  their  discretion  they  thought  fit ;  and  that 
they  must  be  taken  to  have  exercised  their  discretion,  reserving  the 
question  of  their  power ;    that  the  Easter  sessions  had  therefore 
decided  wtongly,  and  that  a  mandamus  would  lie  to  the  sessions  tor 
enter  continuances  and  hear  the  appeal.     Reg,  v.  Jwtiees  of  Lamca* 
shire,  5  D.  and  L.  264 ;  S.  C.  11  Jur.  1087. 

Per  Patteson,  J. :  "  It  seems  to  me  that  it  must  be  taken  that 
the  Epiphany  sessions  were  willing,  in  the  exercise  of  their  dis- 
cretion, to  respite  the  appeal  further  till  the  Easter  sessions,  but 
entertained  a  doubt  as  to  their  power  to  do  so,  no  notice  having 
been  given.  The  facts  of  the  whole  case,  I  think,  show  that  if  they 
had  that  power  they  were  wiDing  to  exercise  it  by  respiting.  I 
think  also  that  it  is  clear  that  no  question  was  raised  at  the  qosr* 
ter  seftsions  as  to  the  discretion,  but  as  to  the  power  only,  and, 
therefore,  the  Blaster  sessions  were  wrong  in  imagining  tirey  had 
not  power,  which  they  clearly  had." 

BASTARD. 
1 .  Order  of  affiliation — Defective  statement — Evidence  not  staiad 
to  have  been  given  in  presence  of  putative  father, ^^When  a  per- 
son against  whom  a  summons  is  obtained  under  the  7  &  8  Vict. 
c.  101,  appears  at  the  hearing,  it  is  necessary  that  the  order  made 
upon  him  should  state  that  the  evidence  was  given  in  his  presence 


IIAOItT&ATIt»  tiaSXONft'   PEAOTXCB,  BTC.  ) 

aad  hfl«riog«  or  tbe  tpedal  dfcomstwoet  sboold  be  itated»  sbowing 
liow  it  waa  that  the  eTidenee  was  not  so  given.  An  order  of 
affiliation  stated  the  appearance  of  the  putative  father,  but  the  words 
"  in  the  presence  and  hearing  of  the  said  "  (as  provided  for  by  the 
vehedole  to  the  8  Vict.  c.  10)  were  strnck  out :  held,  on  a  motion 
for  a  certiorari  to  quash  the  order,  that  the  order  was  bad  for  this 
omission.     JSxp,  Bwm,  2  Bail  C.  242. 

2.  Oriier  of  affiliation — Notice  of  appeal — Sunday^^Evidenee  of 
the  mother  to  prove  notice. — In  an  appeal  against  an  order  of  affilia- 
tion, the  mother  of  the  bastard  child  is  a  competent  witness,  under 
8  &  9  Vict,  c  10,  s.  6,  to  prove  that  she  received  due  notice  of 
appeal  under  7  &  8  Vict.  c.  101,  s.  4,  "  the  trial  of  the  appeal"  com- 
mencing the  instant  the  appeal  is  called  on  for  hearing.  Notice  of 
appeal  is  "  process"  within  the  meaning  of  29  Car.  2,  c«  7,  and, 
therefore,  where  the  adjudication  on  an  order  of  affiliation  was  made 
on  a  Saturday,  Sunday  was  held  to  be  excluded  from  the  computa- 
tion of  the  twenty-four  hours  within  which  the  notice  of  appeal  is 
to  be  given.  The  7  &  8  Vict.  c.  71,  s.  2,  which  gives  to  the  ad- 
journed sessions  holden  for  the  county  of  Middlesex  power  to  try 
and  determine  appeals,  as  if  they  were  general  quarter  sessions, 
merely  gives  an  optional  jurisdiction  to  such  adjourned  sessions,  and 
does  not  take  away  the  right  of  an  appellant  to  wait,  and  to  appeal 
to  the  general  quarter  sessions,  if  he  be  in  other  respects  in  time 
in  his  appeal  to  those  sessions.  Reg.  v.  Justices  of  Middlesex,  2 
Bafl  C.  271 ;  S.  C.  12  Jur.  434. 

Per  Erie,  J..  "  It  seems  to  me  that  the  8  &  9  Vict.  c.  10,  s.  6, 
having  rendered  the  evidence  of  the  woman  admissible,  she  is  a 
competent  witness  on  the  trial  of  the  appeal.  There  appears  to 
be  nothing  onreasonable  in  this,  which  is  quite  in  accordance 
with  the  enactment  in  this  and  other  statutes.  As  soon,  there- 
fore, as  the  appeal  is  called  on,  it  is  competent  for  the  parties  to 
call  witnesses  in  proof  of  their  case.  The  trial  may  then  be  said 
to  have  commenced,  as  the  statute  enacts,  '  That  on  the  trial  of 
any  such  appeal  before  any  court  of  quarter  sessions,  the  justices 
shall  hear  the  evidence  of  the  mother.'  I  think  her  evidence 
ought  to  have  been  received ;  as  it  appears  from  the  affidavits 
OQ  the  part  of  the  appellant,  which  are  uncontradicted,  that 
the  woman  could  have  proved  the  notice,  had  she  not  been 
objected  to  as  incompetent  for  this  purpose.  I  think  also,  with 
regard  to  the  objection  raised  as  to  the  service  of  the  notice,  that 
It  comes  within  the  meaning  of  the  stat.  29  Car.  2,  c.  7,  s.  6, 
and  could  not,  therefore,  be  served  on  a  Sunday.  Such  a  notice 
is  very  much  in  the  nature  of  process,  by  giving  authority  to  the 
court  to  proceed.  The  service  of  a  declaration  in  ejectment  is 
analogous.   The  cases  cited  (Taylor's  case,  12  Modem  Rep.  667  ; 
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Morgan  ▼.  Johnson.  1  H.  Black.  Rep.  628  ;  Taylor  ▼.  PhilUpt, 

S  East,  155;  Hughea  v.  Bodd,  8  Dowl.  317),  are»  I  think. 

anthoritiea  verj  much  in  point ;  in  several  of  which  a  notice  has 

heen  held  to  mean  process  within  the  meaning  of  the  words  of 

the  statute." 

CHURCH-RATE. 

Chapelry — InequalUy  of  rate — Order  of  justice, — ^A  chapel-iate 
was  laid  on  the  landowners  of  the  chapelry  only,  exdosively  of  the 
holders  and  occupiers  of  mills  and  houses.  Held,  that  an  oocn^er 
of  land  within  the  chapelry,  who  did  not  object  to  the  rate  before 
the  justices  when  summoned  for  non-payment,  could  not  qoestion 
its  validity  in  an  action  of  replevin,  after  distress  on  his  goods  under 
fhe  justices'  warrant.  A  chapel-rate  duly  made,  but  objected  to 
from  extrinsic  circumstances,  can  only  be  questioned  in  the  eccle- 
siastical court.  An  order  of  justices  for  payment  of  clii|)el-rate8 
need  not  state  the  proceedings  were  taken  "  on  oath."  l2aiiu6oltoiii> 
v.  Duckworth,  1  Ezch.  506. 

CONSTABLES. 

Appointment  of'"  Resolution  of  Vestry  •"Certiorari. — A  certiorari  wiR 
not  lie  to  bring  up  a  resolution  of  vestry  for  the  appointment  of  paid 
constables  under  the  5  &  6  Vict.  109,  s.  18,  nor  the  copy  of  such, 
resolution  forwarded  to  the  justices  in  special  sesaione,  on  whidi 
they  made  the  appointment.  But  it  will  lie  to  bring  up  the  appcMnt- 
ment  itself  made  by  the  justices  in  petty  sessions,  where  the  pro- 
ceedings in  vestry  have  not  been  conducted  in  conformity  to  the  5S 
Geo.  3,  c.  69,  amended  by  59  Geo.  3,  c.  85,  a  poll  having  been 
demanded  and  refused,  and  the  resolution  being  carried  by  a  show 
of  hands.  A  certiorari  being  granted  for  that  purpose,  it  is  com- 
petent to  the  parties  moving  to  show  upon  affidavit  that  the 
irregularity  in  the  proceeding^  of  the  vestry  was  of  such  a  nature  as 
to  take  away  the  jurisdiction  of  the  justice.  Re  Constables  of  Si^ 
perholme,  5  D.  &  L.  79 ;  S.  C.  nom.  Reg.  Just.  West  Riding  of 
Yorkshire,  li  Jur.  713. 

LUNATIC  PAUPER. 
1.  Chargeahility'^Sending  copy  of  examination — [well  &12  Vici» 
c.  SI,  s.  1,  dispensing  with  copies  of  examinationsJ]  —  An  appeal 
against  an  order  for  payment  of  maintenance  and  expenses  of  lunatic 
pauper,  under  8  &  9  Vict,  c.  126,  s.  62,  which  recites  an  order 
adjudicating  the  settlement  of  the  pauper,  is  an  appeal  also  againat 
the  settlement.  The  8  &  9  Vict.  c.  126,  s.  62,  incnrporatea  so  much 
of  the  4  &  5  Will.  4,  c.  76,  s.  79,  as  is  applicable  to  the  ease  ci  an 
appeal  against  an  order  adjudicating  the  settlement  of  a  lunatic  pau- 
per. A  copy  of  the  examinations  must  therefore  be  sent  to  die 
parish  on  whom  an  order  for  maintenance,  &c.,  of  a  lunatic  pauper, 
reciting  an  adjudication  of  the  settlement  is  made.     SenMe,  Uiat  in 
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the  case  of  a  Innatic  paaper,  notice  of  chargeability  under  4  &  5 
Will.  4,  c.  76,  8.  79  need  not  be  sent.  Reg.  y.  Justices  of  Middle^ 
ses,  5  D  and  L.  9 ;  S.  C.  1 1  Jar.  804. 

Per  Wigfatman,  J. :  "  The  principal  question  was,  whether  the 
79tb  sect,  of  the  Poor  Law  Amendment  Act  (4  &  5  Will.  4,  c.  76) 
was  incorporated  in  the  8  &  9  Vict.  c.  1 26,  so  far  as  the  same  ia 
applicable  to  that  statute.  At  the  time  of  the  argument  I  enter- 
tained a  strong  impression  that  it  was  incorporated.  I  am  still  of 
that  opinion.  I  further  am  of  opinion,  that  wherever  a  provision  in 
the  79th  section  of  the  Poor  Law  Amendment  Act  can  be  made 
appHcable  to  the  case  of  a  pauper  lunatic,  such  provision  must  be 
tAtn  as  incorporated  in  this  act.  The  other  point  was,  whether  the 
order  for  payment  included  an  adjudication  of  the  settlement ;  it 
seems  to  me  that  it  must  be  so,  the  terms  of  the  clause  warranting 
that  view." 

2.  Order  of  settlement  under  7*8  Vict.  c.  126  — Appeal —  Cer- 
iiartan,  —  The  principle  of  giving  notice  to  a  party  to  be  affected  by 
an  order  of  justices,  does  not  apply  to  orders  of  removal.  The  order 
of  settlement  made  under  7  &  8  Vict.  c.  126,  s.  58  (Pauper  Lunatic 
Act)*  is  to  be  considered  as  an  order  of  removal,  and  subject  to  the 
rules  applying  to  orders  of  removal,  and  therefore,  it  is  unnecessary 
to  give  any  notice  to  the  parties  to  be  affected,  of  an  intention  to 
apply  for  such  an  order.  Upon  an  appeal  against  tbe  order  of 
maintenance,  provided  for  by  sect.  62,  the  question  of  settlement  may 
be  gone  into.  Ex  parte  Monkieigh,  2  Bail.  C.  189  ;  S.  C.  12  Jur. 
355. 

Per  Erie,  J. :  "  It  is  no  doubt  a  well  recognised  principle  of 
law,  that  where  a  proceeding  is  moved  for  by  which  a  party  is 
Bought  to  be  affected,  he  shall  have  an  opportunity  given  him 
of  showing  cause  ugainst  it ;  but  it  is  well  known  not  to  be 
applicable  to  the  case  of  an  ordinary  removal  order.  Thus  the 
officers  of  the  parish  sought  to  be  affected  are  never  sum- 
moned, but  the  order  is  made  ex  parte,  and  if  aggrieved,  the  parish 
officers  are  at  liberty  to  appeal.  It  appears  that  by  the  62nd  section 
of  the  8  &  9  Vict.  c.  126,  it  is  provided  that  all  the  incidents 
which  accompany  appeals  against  ordinary  orders  of  removal  shall 
apply  to  appeals  against  orders  of  maintenance  made  under  that 
section.  Upon  reference  to  the  59th  section  it  will  be  observed, 
that  where  a  pauper  lunatic  is  sought  to  be  made  chargeable  to  a 
county,  a  notice  to  appear  before  the  justices  is  required  to  be 
served  upon  the  clerk  of  the  peace  for  that  county.  There  is  no 
enactment,  however  to  be  found,  requiring  the  service  of  a  notice 
npon  parish  officers." 

MANDAMUS. 
Cost*^  Demanding  costs, — It  is  now  a  general  rule,  that  the  sue- 


6  ABR^DOVBNT  OF  OASIS. 

cessful  party  to  a  mandamus  is  entitled,  on  mo^n,  to  hia  costs ;  aD4 
it  is  for  the  oppoung  party  to  show  special  circamstanoes  rendering 
the  rale  not  applicable.  No  demazid  of  costs  is  neoeasarj  before 
entitling  a  party  to  apply  to  the  court  fior  them.  Reg,  ▼.  Jvsftces  of 
Cheshire,  2  Bail.  C.  186;  S.  C,  12  Jar.  16. 

Per  Wightman,  J. :  "  As  a  general  rale,  the  costs  of  a  mbmAu 
mus  follow  the  result  of  the  writ,  unless  there  be  something  to  take 
it  out  of  that  rule,  and,  on  the  other  hand,  there  is  another  role, 
that  where  the  error  is  committed  by  the  court,  no  costs  are  givea 
against  either  party  in  an  application  to  set  them  right ;  bnt  if  the 
conduct  of  a  party  is  such  that  a  frivolous  objection  is  taken  in  the 
court   below,   so  as   to  render   an  explication  for   a  manAuiMS 
necessary,  he  ought  to  abide  by  the  event.     It  certainly  was  not 
a  very  fair  objection  to  take,  and  one  by  which  the  parties  could 
not  have  been  misled,  because  they  attended  at  the  sessions  to 
take  the  objection.    With  respect  to  the  necessity  of  there  being  m 
formal  demand  of  the  costs  before  moving  for  the  writ,  it  seems  it 
is  not  usual  or  necessary.     The  officers  of  the  crown  office  inform 
me,  that  no  such  course  is  ever  adopted  in  practice.     There  is  no 
rule  requiring  an  affidavit  that  the  demand  has  been  made.'* 
2.  Costs — Justices, — Where  a  mandamus  has  been  applied  for  to 
justices  at  sessions,  to  compel  them  to  perform  an  act  they  erro- 
neously suj^osed  they  had  no  power  to  do ;  if  the  party,  in  whose 
favour  such  decision  is  given,  opposes  the  application  for  the  writ 
unsuccessfully,  the  general  rule  that  an  unsuccessful  party  most  pay 
all  the  costs,  is  applicable.     The  court,  however,  may,  under  certain 
circumstances,  make  an  exception  in  the  exercise  of  its  juriad&cUoii. 
Reg»  V.  Jtw^  Cumberland  and  Reg  v.  Just,  Lancashire,  12  Jor.  1049. 
Per  Wightman,  J. :  "  In  Reg.  v.  Oxted  (2  New  Sess.  Caa. 
357 ;  S.  C.  nam,  Reg.  v.  Just.  Surrey,  15  Law  Jonm.  N*.  S.  M. 
C.  117).  Mr.  Just.  Patteson  said,  "The  general  rule  oerisaoiy 
is,  that  the  costs  follow  the  event  of  a  mandamus ;  snd  I  think 
that  there  ought  to  be  good  cause  shown  for  dq^arting  from  iL 
I  do  not  say  that  such  a  case  may  not  exist,  but  I  think  this  is 
not  that  case.     It  is  said  that  this  is  like  a  verdict  set  aside  for 
misdirection,  which  is  usually  done  without  costs ;  and  I  was  at 
first  much  struck  with  that  argument.     But  it  must  be  recol- 
lected that  that  is  not  always  so ;  because  where  a  court  has 
committed  an  error,  and  a  writ  of  error  is  brought,  the  pradioe 
is,  that  costs  are  given  to  the  party  bringing  it/     *     *     In  die 
present  case,  there  does  not  appear  to  be  any  sufficient  ground 
for  taking  them  out  of  the  general  rule,  that  parties  onsacoess* 
fidly  opposing  the  issuing  of  vmts  of  mandamus  shall  pay  the 
costs.     They  are  parties  to  the  proceedings  in  this  court,  as  wcH 
as  those  m  the  court  below ;  and.  if  unsuooeaifal  in  the  proeesfl^ 
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isgs  fane,  are  wMan  the  ordinary  nde,  that  ooata  of  applicationa 
te  writs  of  maadamaa,  if  opposed,  will  be  gif«a  to  the  soooeiMfal 
party." 

PAUPER. 

1.  RmmfMt  notwUktindmff  9  ^  10  Vict.  c.  66.— By  the9&  10 
^^ct.  o.  66,  a.  I,  no  peraon  shall  be  remoYed  from  any  pariah  in 
whiek  tach  person  shall  have  resided  for  five  years  next  before  the 
applicatioB  for  the  warnuiC.  Provided  that,  wheaever  any  person 
sbidl  have  a  wife  or  children,  having  no  other  settlement  than  his 
own,  aach  wife  and  diildren  shall  be  removable  whenever  he  is  re- 
movable, and  shall  not  be  removable  when  he  ia  not  removable. 
Where  a  man  having  resided  less  than  five  years,  in  a  pariah, 
deaerted  his  wife  and  children,  who  had  no  other  settlement  than 
his  r  held,  that  they  were  removable  to  the  place  of  his  settlement. 
Re^.  V.  lukMianU  of  8i.  Sbbe,  Oaeford,  12  Jar.  1002. 

Per  Coleridge,  Jott* :  "  The  enactment  is,  that  no  person  shall 
be  removed  from  a  parish  in  which  he  has  resided  for  five 
years.  Then  there  is  a  proviso,  that  under  certain  drcomstancea, 
the  five  years'  residence  shall  not  have  the  effect  of  making  the 
person  irremovable.  That  raises  a  question  between  husband  and 
wife  and  the  father  and  children,  where  the  father  falls  within  the 
provtson  and  is  removable ;  and  it  was,  therefore,  necesaary  to 
provide  what  should  be  done  with  the  wife  and  children  in  that 
case.  The  question  is  on  this  last  proviso,  the  nature  of  which  is, 
that  it  refers  to  and  limits  the  generality  of  the  previous  enact- 
ment ;  and  I  think  there  is  no  doubt  that  the  wife  and  chddren 
are  within  tbe  enactment,  and  therefore  are  removable." 

2.  Removable  noimithatanding  9  Sf  \0  Vici.  c.  66. — A  pauper  after 
reaiding  eighteen  years  in  S..  was  removed  to  C.  under  an  order  of 
removal  in  1842,  but  after  ten  days,  upon  being  allowed  out*doar 
relief,  she  returned  to  her  cottage  in  S.,  where  her  children  were, 
and  remained  in  it  until  Uie  allowance  was  discontinued  in  November, 
1 846 :  held,  that  she  had  not  resided  in  S.  for  five  years  within 
sect.  1  of  Stat.  9  &  10  Vict  c.  66,  and  was,  therefore,  removable. 
MUg  V.  InkaUiimie  of  Seend,  12  Jur.  939. 

S.  £jnmimitkm9—{8e$  11  ^  12  Vict,  c,  31]— Cap/tun— Com- 
plamt  of  oveneers, — ^The  caption  of  the  examinations  on  which  an 
order  of  removal  is  made  must  show  that  they  were  taken  upon  a 
complaint  of  the  overseers  who  obtained  the  order,  that  the  pauper 
had  became  chargeable  to  their  parish  (Erie,  J.,  dissenting) :  "  It  is 
not  sofficknt,  if  the  caption  only  shows  that  the  examinations  were 
tricea  npoa  a  complaint  of  the  overseers  touching  the  chargeability 
and  aettlement  of  the  pauper,  or  if  there  does  not  ai^>ear  to  have 
been  a  complaint  until  the  witnesses  were  examined.  Reg.  v*  InhU" 
h'OtmU  ofSkefieU  (and  three  other  caMs),  12  Jur.  791. 
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Lord  .Denmaii  in  delurering  the  jadgment  of  the  eoort,  aid: 
"  We  feel  hound  to  adhere  to  the  case  of  Beg.  v.  Moleawarth 
(10  Jar.  662),  and  to  all  the  cases  in  which,  conformablj  with 
the  decision  in  that  case,  we  have  upheld  objections  taken  to  the 
examinations  for  want  of  jurisdiction  i^pearing  to  take  them  in  the 
justices,  or  for  want  of  a  lawful  occasion  appearing  to  take  the 
examinations  and  make  order  of  rempTaL     All  these  onnaaioDS 
are  in  our  opinion  fatal.     My  brother  Erie  does  not  agree  in 
this  opinion  with  the  rest  of  the  court.     This  rule,  however,  must 
be  applied  to  the  several  cases  now  waiting  for  our  judgment."  The 
same  point  was  decided  in  Reg.  ▼.  Ashwell ;  Reg.  t.  Witiiam ; 
and  Reg.  v*  Monk  Bretcm,  all  reported  in  12  Jur.  791. 
5.  Ejcaminationa—lSee  li  ^  12  Vict.  c.  31]— ^%a/»oii  m. — 
The  caption  of  the  examination,  upon  which  an  order  was  made, 
stated  a  complaint  of  the  overseers  that  the  pauper  had  come  to  in- 
habit, hut  such  complaint  omitted  to  allege  that  the  pauper  was  not 
settled  in  the  complaining  parish  :  held,  sufficient.     Reg.  v.  InkM' 
ionts  o/Addingham,  12  Jur.  960. 

5.  Removeable,  notwithstanding  9^10  Vict,  c,  66 — Coniimnif  of 
residence  broken, — ^The  pauper,  after  having  been  resident  in  the 
respondent  parish  for  more  than  five  years,  was,  before  the  atat. 
9  &  10  Vict.  c.  66,  removed  to,  and  relieved  in,  the  appellant  pariah, 
for  nineteen  months,  under  an  order  of  justices.  He  retunied  to 
the  respondent  parish,  contiuued  therein  some  months,  and  became 
again  chargeable,  after  the  statute,  whereupon  another  order  was 
made.  The  sessions  discharged  it,  supposing  that  the  pauper  was 
become  irremovable  by  virtue  of  the  statute.  Held,  that  the  teaaons 
were  wrong,  inasmuch  as  the  first  removal,  though  forcihle,  was  a 
disruption  of  residence,  and  the  case  was,  therefore,  ndther  witbin 
the  enactment  nor  the  proviso  of  the  1st  section  of  the  statate. 
Before  the  first  removal  the  pauper  had  rented  a  house  in  the  re- 
spondent parish,  of  which,  during  the  removal,  she  kept  the  key,  in 
which  she  left  furniture,  and  to  which  she  was  always  deairoos  of 
returning,  yet,  since  she  had  no  right  to  return,  while  in  a  state  of 
chargeability,  the  continuity  of  residence  was  broken  in  £sct,  and 
could  not  be  implied  in  law.  Reg.  v.  Inhabitants  of  UsMfoM^  12 
Jur.  789. 

Fer  Lord  Denman,  C.  J. :  "  We  take  it  to  be  dear,  as  a 
general  proposition,  that  removal  puts  an  end  to  residence.  A 
review  of  the  statutes  under  which  tiie  removal  has  been  exercised 
from  13  &  14  Car.  2  downwards,  shew,  that  the  pauper  was  oon* 
sidered  originally  as  an  intruder  upon  the  inhabitants,  and  tiie 
power  of  removing  was  given  to  prevent  his  becoming  an  inbaln- 
tant  A  removal,  therefore,  is  in  its  nature  a  disruption  of 
residence  and  inhabitancy.     That  bemg  the  general  principle  of 
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tiie  case,  do  the  facts  here  stated  ia  respect  of  the  cottage  and 
the  desire  of  retam  eonstitote  an  exception?  We  think  not. 
The  right  to  return  was  taken  away  while  the  state  of  chargeahility 
eootinued  ;  the  desire  to  return  without  the  right  is  very  different 
from  the  animns  revertendi  which*  in  some  cases  of  absence,  keeps 
np  the  continnity  of  residence." 

TRAVERSING. 
At  9e$sion9 — CammissioM  of  gaol  delivery, — ^A  defendant  in  a  case 
of  misdemeanor,  for  which  he  was  indicted  at  the  quarter  sessions, 
and  in  which  he  was  entitled  to  traverse,  did  traverse.  Held,  that 
his  traverse  was  to  the  next  sessions,  and  not  to  the  assizes,  which 
came  before  the  next  sessions,  and  that  the  defendant  being  im- 
prisoned in  the  gaol  on  this  charge,  the  judge  of  the  assizes  would 
not  discharge  him  on  his  own  recognizance.  If  a  prisoner  be  com- 
mitted to  "  the  gaol  "  for  a  trial  at  the  quarter  sessions  which  are  to 
be  held  after  the  assizes,  the  judge  at  the  assizes  will  discharge  him 
on  his  own  recognizance,  if  there  be  no  indictment  preferred  against 
such  prisoner  at  the  assizes.  The  judge's  commission  of  gaol  de- 
livery applies  only  to  untried  prisoners  in  "  the  gaol,"  and  not  to  un« 
tried  prisoners  in  houses  of  correction.  Reg.  v.  ArleU,  2  C.  and  K.  596. 

WITNESS. 
1.  Attachment — Pariah  officer  re/using  to  give  evidence. — On  an 
application  to  justices  at  petty  sessions  for  an  order  of  removal,  a 
witness  attending  there  in  obedience  to  a  Crown  office  subpoena 
cannot  refuse  to  give  evidence  as  to  the  pauper's  settlement,  on  the 
ground  of  his  being  either  a  rated  inhabitant  or  officer  of  the  parish 
on  which  the  order  is  sought  to  be  made.  Affidavits  used  in 
moving^  for  an  attachment  for  refusing  to  give  such  evidence  did  not 
state  that  one  of  the  justices  at  petty  sessions,  before  whom  the 
witness  was  subpcenaed  to  attend,  was  of  the  quorum,  yet  this  waa 
held  sufficient.  It  is  no  objection  that  the  subpoena  issues  before  a 
complaint  is  made  to  the  magistrates.  Reg,  v.  Vickcry,  3  New  Sess* 
Gas.  198;  S.  C.  12  Jur.  581. 

Per  Lord  Denman,  C.  J. :  "  The  9th  sect,  of  54  Geo.  3,  c.  1 70, 
got  rid  of  several  of  the  objections  to  the  competency  of  rated  in- 
habitants as  such.  The  cases  of  Rex  v.  Wobum  (10  East,  403) 
and  Rex  v.  Hardwick  (11  East,  578)  before  that  statute,  were  de« 
cided  on  the  ground  that  the  party  to  a  suit  could  not  be  com- 
pelled to  give  evidence  against  himself.  Mr.  Philipps  cbservea 
(Evidence,  p.  395,  n.  2),  '  Before  the  54  Geo.  3,  c.  170,  the  ad- 
missions of  rated  parishioners  were  received  on  account  of  their 
being  parties  to  the  suit ;  and  it  would  seem  that  the  statute  which 
renders  parishioners  competent  witnesses  does  not  interfere  with 
the  rule  of  evidence  respecting  admissions.  The  power  of  calling 
an  inhabitant,  even  if  he  be  compellable  to  become  a  witness,  may 
Mao.  Sx8S.3  o 
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oftes  not  compenBate  for  the  lose  of  this  dbnwrioD/  Anatior 
act,  the  Stat.  3  &  4  Ylct.  c.  3^  which  apfilies  to  parishioBers  and 
parish  officers,  by  sect.  2  enacts,  that  do  chiiichi«ardfcn«.  owcrieer, 
or  other  officer,  m  and  for  any  parish,  shsfi  he  cfoaUed  or  prepcuted 
from  giving  endence  on  any  trial,  appeal,  or  other  proceediog,  hj 
reason  only  of  his  heing  a  party  to  such  trial,  appeal,  or  other  pco* 
ceeding.  or  of  his  being  liable  to  costs  in  respect  thereof,  when  he 
shall  be  only  a  nominal  party.  The  fuk  effect  ol  those  two  statntea 
IS  to  make  a  parish  officer  not  a  party  in^  any  ivspeet,  miAesa  be  is 
personally  liable  to  pay  costs ;  and  is  a  direct  answer  to  the  oh* 
jection  taken  by  the  witness  himself  to  his  own  competeacy.  It 
follows  that  he  is  not  only  competent  hot  compellable,,  for  whc»* 
ever  a  party  is  competent  to  give  evidence,  he  is  conspellaUe  tm 
answer.  In  Reg.  v.  Adderbury  £ast  (5  Q.  B.  Bep.  187 ;  &  CL 
7  Jar.  1035)  it  was  not  necessary  to  enter  upon  thut  principle, 
becaose  mj  view  of  the  facts  was,  that  the  parish  officer  in  thsdk 
case  had  acted  as  agent  of  the  parish.** 

2.  Ejtpences  of  indictment — Order  on  Ttemmarer  •/  Liberty — Mm^ 
ditmus, — By  s.  24  of  7  Geo.  4,  e.  64,  an  order  for  pmyaaent  of  tke 
ezpences  of  a  prosecution,  except  in  the  cases  provided  for  by  sect. 
25,  is  to  be  made  on  the  treasurer  of  the  county  in  which  the  oflence 
is  committed  or  is  supposed  to  have  bees  oommittedL  By  sect.  25 » 
idl  sums  directed  to  be  paid  in  respect  of  felonies  and  of  certain  laii^ 
demeanors  committed  or  supposed  to  have  been  committed  in  HhcrtieSr 
fhmchiises,  cities, 'towns,,  and  places  which  do  not  contribate  to 
payment  of  the  county-rate,  are  to  be  paid  oat  of  the  rata  in 
nature  of  a  county-rate,  or  out  of  any  fund  applicable  to  similHr  pfiir- 
poses,  by  the  treasurer ;  and  where  there  is  no  such  rate  or  fond, 
of  the  rate  for  the  relief  of  the  poor  by  the  overseers ;  and  tke 
of  the  court  must  be  directed  to  such  treasurer  or  overseers, 
of  the  treasurer  for  the  county.  In  a  late  case,  upon  the  trial  of 
ittdictment  for  forging  a  will,  it  appeared  that  the  will  was 
and  the  signature  of  one  of  the  witoesses  waa  attached  to  it  A 
€)swe8try,  which  was  a  borough,  not  contributing  to  the  cooaty-rat^ 
in  the  county  of  Salop ;  the  signature  of  the  aeeoftd  witness  was  at- 
tached in  the  county  of  Denbigh ;  the  prisoner  wa»  apprehended  ia. 
the  county  of  Salop,  and  tried  at  the  assizea  of  Aat  county;  The 
judge  of  assize  made  an  order  for  payment  of  the  expences  of  tlie  pro* 
secution  upon  the  treasurer  of  Oswestry,  under  sect.  25  of  7  Gcoc  4, 
c.  64 .  The  Court  of  Queen's  Bench  held  the  order  right»  aed  granted 
a  mandamus  to  compel  the  treasurer  to  pay  such  exfemstm;  hot, 
tembte,  ft  has  no  power  to  discuss  tiiis  jorisdietioB  ever  the  order, 
Iteff,  V.  The  Treasurer  of  the  Borough  of  Oswestry,  12  Jar.  744. 

Per  Ritteson,  J. :  "  1  thmk  the  order  waa  right.      Ft  appears 
that  the  ofience  was  par%  committed  in  Sbropshiie  and  pard^  m 
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BenbigMrire.  Tlie  iDdictoent  was,  tnider  sect.  12  of  7  Geo.  4, 
c.  64,  and  wet.  S4  of  11  Geo.  4  and  1  Will  4,  c.  66.  rightly 
tried  in  the  comty  of  Salop ;  then  the  question  is,  in  what  part 
of  the  county  was  the  offence  committed  ?  and  it  is  clear  that 
in  no  part  of  the  comity  was  anything  done  except  within  the 
borongh  of  Oswestry ;  and  therefore  for  this  parpose  the  whole 
offence  nnnt  be  taken  to  hare  been  there  commrtted." 


APWIENTICE. 
Parish  ttpprendce-^AUowance  of  indenture  by  Justices, — Where  a 
difld  is  bound  by  indenture  of  apprenticeship,  under  stat.  56  Geo.  3, 
e.  139,  to  B  person  residing  within  a  different  county  or  jdrisdiction 
of  the  peace  from  that  within  which  the  place  by  the  officers  whereof 
-Bucii  diiid  is  bound  \9  situate,  the  allowance  of  the  indenture  by  two 
justices  for  the  county  or  district  within  which  the  place  is  situate 
wherein  such  child  is  intended  to  serve  is  a  judicial  act,  and,  there- 
lore,  must  appear  to  hare  been  done  within  their  jurisdiction.  Reg* 
T«  TrOnes,  ISJur.  168. 

Per  Patteson,  J.  :  "  The  pauper  was  bound  to  serTC  in  a  parish 
without  the  borough,  and  therefore  in  another  jurisdiction  than 
tliet  of  the  justices  who  made  the  order.  In  such  a  case  the  2nd 
vec^on  of  stat.  56  Geo.  3,  c.  139,  enacts  that  the  indenture  is  to 
be  allowed  by  two  justices  of  the  county,  and  moreover  provides 
tbslt  notice  shall  be  given  to  the  overseers  of  the  parish  in  which 
the  child  shall  be  intended  to  serve,  before  any  justice,  for  the 
county  or  district  in  which  such  place  shall  be,  shall  allow  such 
indenture ;  and  such  notice  shall  be  proved  before  such  justice 
aball  sign  the  indenture.  It  is  strange  that  the  word  is  in  the 
BiJDgular  nmnber.  What  ts  the  purpose  of  the  notice  to  the  over- 
seers ?  They  are  not  to  appear  before  the  justices  of  the  borough, 
but  before  the  justices  of  ^die  county,  to  make  their  objections,  if 
tbey  have  any*  Barely  the  inquiry  which  then  takes  place  must 
be>  jadicial  one,  as  was  decided  in  Reg.  t.  Mills  {"2  B.  and  Adol. 
576) ;  and  the  act  of  allowance  by  the  second  set  of  justices  under 
mch  drcunistances  is  the  sane  in  substance  as  the  act  of  making 
the  order  by  the  first  set  of  justices.  It  was  ahnost  conceded  that 
the  act  of  idlowance  murt,  in  fict,  be  within  the  jurisdiction ;  but 
it  was  said  that  this  need  nol  appear  on  the  face  of  the  allowanoe. 
IBut  I  cannot  distinguish  between  this  and  any  other  judicial  act, 
and  we  have  repealtedly  decided  that  it  is  not  enough  to  state  that 
^e  justices  were  justices  for  the  county  or  place,  and  that  the 
defect  cannot  be  supplied  by  extrinsic  evidence  ;   and,  indeed,  in 
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this  case  there  ia  no  sueh  evideaoe.  In  Reg.  ▼•  Stainfoith  (1 2 
Jar.  95)  cases  were  referred  to  which,  at  first  Bight,  «ffard  aotne 
ground  for  the  argoiaent  on  hehalf  of  the  appellants;  bat  they 
were  all  cases  where  a  thing  was  to  be  done  which  theconrt  hafe 
said  need  not  be  done  within  the  jarisdtction..  In  Rieg»  ▼.  Slaii^ 
forth  the  origiDal  order  was  made  by  the  same  jnsticea  who  made 
the  allowance.  In  the  present  case  I  treat  the  aUowance  as  eqntvi^ 
lent  to  making  the  order  ;  and  this  renders  it  quite  VDnecesauy  to 
consider  what  is  the  right  construction  of  atat.  8  &  4  Will.  4» 
c.  63,  because  the  order  is  bad  under  stat.  5B  Greo.  S,  e.  139» 
under  which  the  order  was  clearly  made." 

BTGAMY. 

1.  Evidence — Certificate — Identity, ^^Iuki  indictment  for  bigamy, 
where  the  first  marriage  was  solemnised  under  the  pro?isiona  isf  tibe 
6  &  7  Will.  4,  c.  85,  the  certificate  authorised  by  that  act  and  the 
6  &.  7  Will.  4,  c  ^Qt  coupled  with  the  identity  of  the  parties*  ia  akifli- 
cient  primd  facie  ertdence  of  such  marriage.  ..  Reg,  t.  Hawea,  1  Dea. 
C.  C.  Rep.  270. 

See  Reg.  ▼.  Kenrick,  5  Q.  B.  Rep.  49. 

2.  Evidence '^Certificate* — On  an  indictment  for  bigamy,  it  is  not 
necessary  to  put  the  original  register  in  evidence  to  prove  a  manii^. 
Bayer  v.  G/oMop,  12  Jur.  465. 

CAS£S   R£S£RV£D. 

1.  Case — Validity  of  indictment  inqairaiie,  thoagk  oat  reurved. 
— ^The  £xdieqiier  Chamber  for  reserved  criminal  cases  ukider 
11  &  12  Vict.  c.  7d  (see  vol.  h.  N.  S.  13)  is  bound  to  examine  the 
validity  of  an  indictment,  though  no  question  be  reserved  apoQ  it. 
Eeg.  V.  Webb,  13  Jur.  42. 

2.  How  case  to  be  stated — Amending, —  The  Court  of  fixcbaqoer 
Chamber  on  reserved  criminal  cases  expects  cases  reserved  to  be 
submitted  to  the  judges  in  a  complete  form,  and  will  ordinarily  refioise 
to  send  back  a  case  for  amendment,  under  the  II  and  12  Viet, 
c  78,  e.  4.      Reg,  v.  Holloway,  13  Jur.  86. 

CHURCH-RATE. 
Chapelry — Inequality  of  rate — Order  of  jmetice.'^A  chapd^nde 
was  laid  on  the  landowners  of  the  chapelry  only,  exdusively  of  the 
holders  and  occupiers  of  mills  and  houses.  Hdd,  that  an  occnpier 
of  land  within  the  chapelry,  who  did  not  object  to  the  rate  before  the 
justices  when  summoned  for  non«payment,  could  not  question  its 
validity  in  an  action  of  replevin,  after  distress  on  his  goods  under  tiio 
justices'  warrant.  A  ohapel-rate,  duly  made,  but  objected  to  from 
extrinsic  circumstances,  can  only  be  questioned  in  the  Eicclesiastieal 
Court.  An  order  of  justices  for  payment  of  chapel-rate  need  not 
state  the  proceedings  were  taken  "  on  oath."  Ram$bottom  v.  Dmek* 
worth,  1  Exch.  506. 
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CONSTABLES  ImUe,  p«  4}. 
AppouUmeBi^^ubsHtmU. — By  8.  d  of  5  &  6  Vict,  c  109,  the  in- 
tebitaotB  in  vtttrj  shall  maKe  out  a  list  oC  mes  qualified  and  liable 
4a- serve  as  constables,  ont  of  which,  by  sect«  11,  the  jvstices  shall 
dboose  a  sufficient  nomber  of  constables.     By  sect.  12  it  is  provided, 
that  if  any  qualified  person,  chosen  as  aforesaid,  shall  be  unwilling 
to  serre  in  person,  and  shall  find  a  substitute,  the  justices,  if  they 
approve  of  sadi  substitute,  shall  cause  the  oath  to  be  administered  to 
hiou     Held,  that  the  substitute  need  not  be  on  the  list  made  out  by 
the  vestry.     Sembie,  that  the  substitute  need  not  have  the  qualifica- 
tion required  by  sect.  5.     Quo  warranto  lies  for  the  office  of  constable. 
Beg.  V.  Booth,  IS  Law  Joum.,  N.  S.,  M.  C.  25 ;  S.  C.  13  Jur.  6. 
Per  Coleridge,  J. :  '*  There  b  nothing  in  the  statute  of  5  &  6 
Viet.  c.  109,  which  shows  aflSLrmatively  that  the  substitute  for  a 
person  chosen  to  be  constable,  must  be  qualified  in  the  sense  of 
Jus  name  being  inserted  in  the  list  prepared  by  the  vestry.     By  Ike 
proviso  in  sect.  3,  the.  vestry  may  annex  to  their  list  the  names  of 
any  number  of  men  willing  to  serve  the  office  of  constable,  and 
whom  they  recommend  to  be  appointed,  although  not  having  the 
qualifications  mentioned  in  s.  5 ;    and  therefore  an  unqualified 
person  may,  under  certain  circumstances,  serve  as  principaL     It 
would  be  strange  if  an  unqualified  person  mig^t  serve  as  principal, 
nnd  not  as  substitute.     En  the  list  made  out  and  returned  by  the 
vestry  an  unfit  person  may  be  named,  and  he  may  be  chosen  by 
the  justices,  under  s.  1 1 ;    the  Legislature  cannot  have  intended 
that,  in  finding  a  sabstitnt^,  he  should  be  confined  to  the  persons 
ia  the  list." 

DEMURRER. 
Mffwd  cf  over^ruUng — F^md  judgmemU'^n  4  Steph.  Com.  (p. 
431,  2nd  edit.),  speaking  of  a  demurrer  to  an  indictment,  it  is  said, 
"  If  the  judgment  be  against  the  defendant,  and  the  offence  for  which 
lie  IS  indicted  be  a  misdemeanour  or  a  felony,  but  not  capital,  such 
judgment,  according  to  the  better  anthorities,  is  final."  So  in 
Hawkins'  Pleas  of  the  Crown  (c.  31,  s.  7)  it  is  said :  "  It  seems  that 
in  criminal  oases  not  capital,  if  the  defendant  demur  to  an  indictment, 
vbether  in  abatement  or  otherwise,  the  court  will  not  give  judgment 
against  him  to  answer  over,  but  final  judgment."  In  King  v.  Taylor 
<3  B.  and  Cr.  502),  it  is  laid  down  :  "  The  reason  of  the  rule  is  in 
ftvonr  of  life ;  bat  as  the  reason  of  the  rule  does  not  apply  to  mis* 
demeanor  cases,  the  rule  ought  not  to  be  extended,  &c. ;  therefore,  the 
jodgment  onght  to  be  final."  In  the  case  of  the  Queen  v.  Phelps  (1 
CL  and  M.  180),  which  was  an  indictment  for  murder,  Coltman,  J., 
The  prisoners  may  demur  and  plead  over  to  the  felony  at  the 
time;  or  they  may  demur,  and  if  the  demurrer  should  be 
i^inst  them,  they  may  plead  over  to  the  felony."     That, 


H  JTBStBOinBNT  fSfW  OAffin. 

however,  was  an  indictiiient. for  a  capital  offisnce.     The  next  cue 
^was  Queen  v.  Adams  and  dthers  (1  C.  and  M.  299) ;  an  indietmeikt 
for  assembling  to  destroy  a  honse,  which  offence  bad  been  capital 
until  a  short  time  previons  to  the  trial,  and  the  prisoner  was  allowed 
to  demnr  and  plead  over  to  the  felony,  and  the  ttothority  of  te 
Queen  y.  Phelps,  which  was  a  capital  case,  was  relied  on.     The  next 
authority  was  the  Queen  v.  Purchase  (I  C.  and  M.  617),  an  indidt- 
ment  for  embezzlement,  and  Patteson,  J.,  says,  "  I  tbmk  there  iaito 
doubt  the  prisoner  may  demnr  and  plead  over  to  the  felony.*'     These 
cases  were  overruled  by  Queen  v.  Ogers  (2  M.  and  Rob.  47d), 
wUcb  was  an  indictment  for  catting  and  maiming ;  and  Gresswdl. 
J.,  says,  "  It  is  admitted  that  the  only  mode  of  the  prisoner'^  taka^ 
advantage  of  the  objection  would  be  by  demurrer ;  and  it  is  said, 
that  in  felonies  be  might  demur  and  plead  over  at  the  same  time.      I 
«m  «tecidedly  of  opinion  the  prisoner  has  no  sudi  right ;  and  Mr.  Jus- 
tice Patteson  and  mvself,  after  consultation  on  the  Oxford  circuit, 
agreed  that  it  ought  not  be  aHowed.     If  a  prisoner  deaKirs,be  must 
abide  the  consequences.**     In  the  Quean  v.  Bowan  (C.  and  K.  SOI), 
which  was  an  indictment  for  destroying  a  registry  of  baptism,  the 
prisoner  being  called  on  to  plead,  Tindal,  C.  J.,  says,  "This  is  not  a 
capital  case  ;  you  may,  therefore,  be  bound  by  your  demurrer,  and 
may  not  be  allowed  to  plead  over.     It  is  a  very  donbtfiil  point.     I 
give  no  judgment ;  f  only  forewarn  counsel  that  he  maybe  condnded 
by  the  demurrer."     This  subject  was  fully  considered  in  the  late  well- 
loiown  Irish  case  of  Reg.  v.  Duffy  (I   Irish  Jurist,  167),  where  it 
was  held  that  the  court  will  not  pfwnounce  final  judgment  on  an 
indictment  for  a  felony  not  capital,  on  the  over- ruling  tvf  a  demurrer 
to  the  indictment. 

Fer  Ferrin,  J. :  "  In  this  case  the  court  has  already  pronoanced 
jadgment  upon  the  demurrer  to  the  indictment,  the  effi^  of  wlwh 
is,  that  as  to  the  first  and  third  counts,  the  demurrer  has  been  over- 
ruled,  and  as  to  the  overt  acts  in  all  the  other  counts,  except  llie 
first,  the  demurrer  has  been  allowed.  The  Crown  now  ektts  for 
final  judgment,  but  the  prisoner's  counsel  insists  tfaM  he  is  entMed 
to  plead.  In  the  coarse  of  the  argument  several  eases  have  been 
cited  on  both  aides,  and  we  have  looked  iuto  them  aB,  bofc  «ij 
brotdier  Richards  has  famished  me  with  a  case  which  was  aot 
mentioned,  and  it  is  not  only  the  most  modern,  but  was  decidbd 
80  lately  as  the  year  1645,  and  since  this  question  was  oader  Ae 
consideration  of  the  English  judges  in  (tray's  case ;  I  alhrfe  to 
case  of  Queen  v.  Serva  (2  Oar.  and  K.  53),  in  which,  after  a 
VDorrer  to  the  indictment  was  ovemiled,  the  prisoner 
initted  to  plead  over  to  the  felony.  We  oonsider  it  rig^t  to 
that  decision,  and,  as  was  done  ra  the  precedent  referred  toby 
3dr.  fiott  in  Bastall  (Bnt.  S^)  after  judgment  upon  the 
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St  the  deake  of  the  priaoner,  we  will  aUew  hia  ts  plnd  te  tte 

EVIDENCE. 
Confesaum — ^/jidbierMefU  held  <mi. — A  girl,  thkteea  yeun  of  tugfi, 
was  coDTicted  of  adminiatering  poiaoa  to  her  miiBtreaa  with  intent  to 
awder  her.  At  the  trial  her  coofeaaioa  w«a  receiTed  in  evidenoe* 
it  appeariBg  that,  before  the  confeaaion  waa  made*  the  aurgeoa  in 
altrndenee  had  told  her  '*  it  would  be  better  for  her  to  apeak  th« 
tnth :"  held,  that  the  confesBion,  under  aoeh  circumataoeea^  wae 
ipdouaaible,  and  that  the  conviction  could  not  be  maintained  :  held, 
abo,  per  Patteaoo»  J.»  thai  a  priaoner  ought  to  prove  affirmatiTely 
dMit  an  inducement  haa  been  held  out,  before  evidence  of  a  confea- 
aion oQght  to  be  rejected.  Reg,  v.  Gamer,  1 8  Law  Joum.,  N.  S^ 
M.  a  1 ;  S.  C.  13  Jur.  944  ;  8.  C.  3  New  Seas.  Caa.  329. 
See  Reg.  v.  Laugher,  2  Car.  and  KirwaD»  225. 

FIRE-ENGINE. 
Reward — Churchwardens  refusing  to  name  amount — Magislraieg* 
power, — By  a.  76  of  14  Geo.  3,  c.  78,  the  engine-keeper  who  firat 
brisga  a  parish-engine,  or  other  large  engine,  to  any  fire  happening 
within  the  limita  mentioned  in  the  act,  aball  be  paid  any  aum  not 
exeeeding  308« ;  the  keeper  of  the  second  pariah-engine,  or  other 
largje  engine,  whidi  shall  be  next  brought,  ahall  be  paid  any  sum  not 
exceeding  209. ;  every  such  payment  to  be  made  by  the  chuidK 
wardma  of  the  pariah  where  anch  fire  shall  happen,  and  in  default  of . 
payment,  such  reward  shall  be  levied  by  distreaa  and  sale  of  thft 
goods  and  effecta  of  such  churehwardcna.  By  aect,  77  no  aoch 
leward  ahall  be  paid  to  any  engine- keeper  by  the  church  warden 
withoat  the  approbation  and  consent  of  a  justice  of  the  peace  for  the 
coonty  of  Middlesex,  or  county  of  Surrey,  whore  the  same  may  ha|^ 
pen,  reaidiog  within  such  parish.  Upon  a  summons  obtained  againat 
the  chorchwardana  by  an  engine-keeper  in  the  employment  of  thia 
I<e«don  Fire-engine  Eatabliahment,  who  had  brought  the  second 
large  engine  to  ^  fire  in  their  parish,  they  declined  to  name  any  sum« 
or  to  ask  the  approbation  or  consent  of  the  justice  for  them  to  pay 
any  aam  to  the  applicant;  held,  that,  under  sect.  76,  the  apf^icani 
waa  entitled  to  a  reward ;  and  that,  under  sect.  77,  the  justice,  upon 
his  application,  ought  to  fix  the  amount  of  it  (exp.  Loader,  13  Jrar. 
192). 

Ptr  Coleridge  J. :  "  The  scope  of  the  act  is,  that  the  peraeaa 
wko  come  with  the  firat,  aecond,  and  third  engine  are  absolutely 
fec»  have  some  reward ;  and  by  sect.  76,  the  party  entitled  is  to 
apply,  ia  the  firat  inatance,  to  the  pariak  officers  lor  payment  of  it. 
liken  the  act,  contemplating  that  they  might  be  disposed  to  pay 
too  largely,  by  aect.  77,  in  favour  of  the  rate-payera  of  the  paiiah^ 
rc%ama  the  aanctioD  of  a  resident  magistrate  to  the  payment. 
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The  parties  go  before  the  magistrate  and  the  applicant  proTca  hi' 
right  to  the  reward.     If  the  parish  officers  refuse  to  fix  taij  sum 
the  magistrate  may  form  his  own  opinion  as  to  the  amoiint«  and 
the  applicant  is  entitled  to  an  order  for  payment  of  it/' 

FORGERY. 

1 .  Filling  up  blank  cheque  with  improper  amount ^A.  gave  B.,  his 

derk,  a  blank  cheque,  and  directed  him  to  fill  it  up  with  the  amount 
of  a  bill  and  expenses  (for  which  A.  had  to  provide,  and  which 
amount  B.  was  to  ascertain),  and  get  the  cheque  cashed,  and  pay 
the  amount  to  Mr,  W.,  and  take  up  the  bill.  The  bill  was  for 
£156  98.  9d.,  the  expenses  about  10s.  B.  filled  up  the  cheque  with 
the  sum  of  £250,  got  it  cashed,  and  kept  the  whole  amount*  alleging 
that  it  was  due  to  him  for  salary  :  held,  by  the  judges,  that  this  was 
I  forgery,  and  that  this  was  so  even  if  B.  bond  fide  believed  that  £350 
was  due  to  him  from  A.,  or  even  if  it  were  really  due  to  him.  Be^m 
▼.  WiUon,  2  Car.  and  Kirw.  527 ;  S.  C.  1  Den.  C;  C.  R.  284 ; 
17  Law  Journ..  N.  S.,  M.  C.  82. 

Per  Colt  man,  J. :  "I  think  on  the  authority  of  the  cases  oC 
Reg.  V.  M inter  Hart  (7  Car.  and  Pa.  652).  and  Reg.  v.  Bateman 
(1  Cox's  Cr.  C.  186).  that  this  a  forgery." 
NoTB» — In   Reg.  v.  Bateman.  which  was  a  charge  of  forgery 
arising  on  the  filling  up  of  a  blank  cheque.  Mr.  J.  Erie  said :  *'  If  a 
cheque  is  given  to  a  person  with  a  certain  authority,  the  agent  iacon- 
4ned  strictly  within  the  limits  of  that  authority,  and  if  he  chooee  to 
alter  it,  the  crime  of  forgery  is  committed.     If  the  blank  cheque  was 
delivered  to  him  with  a  limited  authority  tp  complete  it,  and  he  filled 
it  up  with  an  amount  different  from  the  one  he  was  directed  to  insert ; 
and  if,  after  the  authority  was  at  an  end,  he  filled  it  up  with  any 
amount  whatsoever,  that  too  would  be  clearly  forgery."     And  Mr. 
J.  Patteson  said  :  "  I  quite  agree  that  if  the  prisoner  filled  up  the 
cheque  with  a  different  amount,  and  for  different  purposes  than  those 
which  his  authority  warranted,  the  crime  of  forgery  would  he  un- 
doubtedly made  out." 

2.  Railway  Ticket  —  Forgery  at  common  law  —  Uttering  forged 
instrument. — The  forgery  of  a  railway  pass  to  allow  the  bearer  to 
piass  free  on  a  railway,  is  a  forgery  at  common  law ;  but  the  ntteria^ 
of  it  per  se  is  not  a  misdemeanour.  The  uttering  of  a  forged  instni- 
ment,  the  forgery  of  which  is  only  a  forgery  at  common  law,  is  no 
offence,  unless  some  fraud  was  actually  perpetrated  by  it ;  and  where 
in  such  a  case  the  indictment  contains  some  counts  for  forging  the 
instrument,  and  others  for  uttering  it,  and  the  defendant  was  acquitted 
on  the  counts  for  the  forgery  and  convicted  on  the  counts  for  the 
attering,  the  judgment  was  arrested.  Reg.  v.  Boult,  2  Car.  and 
K.604. 

Per  Cresswell,  J. :  "I  have  not  found  any  case  m  which  an 


'  indictment  for  nttering  a  forgtd  Inilriiiiitnt  at  oonoioa  kw  baa 
been  mamtalned,  onlett  tome  flrand  was  actoaUy  perpetrated  bj  it, 
idneh  is  not  the  charge  in  this  indietnent ;  Mr.  J.  Pattcson  ia  not 

.  aware  of  any  case  on  the  sohjeet.  That  the  forgery  of  thiainstm* 
ment  was  a  forgery  at  common  kw  there  is  no  doubt ;  bat  my^ 

•  ojnnion  is  that  the  diarge  of  uttering  cannot  be  sustained,  and 

'  the  judgment  must  be  arrated" 

HIGHWAY. 

'  Order  of  magiHrates  tmder  4  ff  5  Vict,  c.  59— /a/flMKMatf  rffmcil^ 
to  nqtpart  piriidietion^^Pmrticidarity^-'AJtdavU-^Hijfiwaif  raU  ap^ 
pUed  to  twn^inhe^road. — ^By  ;the  4  &  5  Viet.  o.  59,  s.  1,  justices  at 
any  special  sessions  for  the  highways,  upon  information  exhibited 
before  them  by  the  cterk  or  treasurer  of  any  tumpike-tmst  that  the 
funds  of  the  trust  are  insufficient  for  the  repairs  of  the  turnpike- 
roads  witlun  any  parish  (notice  thereof  having  been  given  twenty 
days  previous^)'  may  examine  the  state  of  the  revenues  and  debts  o£ 
suchtumpike-tnists,  and  inquire  into  the  state  and  condition  of  the 
repahs  of  the  roads  within  the  same,  and  ako  ascertain  the  kngtfa  of 
the  roads,  including  turnpike-roads,  within  such  parish,  and  bow 
mndi  of  such  road  is  turnpike-road,  and  if  expedient,  the  justices 
may  then  adjudge  and  order  what  portion,  if  any,  of  the  rate  or 
assessment  levied,  or  to  be  levied  by  virtue  of  the  5  &  6  Will.  4, 
e.*50,  shall  be  paid  by  the  said  parish  surveyor,  and  at  what  time  or 
times,  to  the  said  commissioners  or  tnutees,  or  to  their  treasurer, 
&c.,  such  money  to  be  wholly  laid  out  in  the  actual  repairs  of  such 
part  of  such  turnpike-road  as  lies  within  the  parish  from  which  it 
^ras  received.  The  following  points  on  the  above  statute  have  been 
ktely  decided,  namely,  that  the  notice  of  an  intended  information 
before  n  special  sessions,  for  the  purpose  of  obtaining  an  order  for 
payment  of  a  portion  of  a  highway  rate  to  the  trustees  of  a  turnpike* 
road,  under  the  4  &  5  ^ct.  c  59,  need  not  state  what  portion  of 
the  road  is  out  of  repair,  or  to  what  purpose  the  money  is  to  be 
applied,  or  that  the  road  is  within  the  division  for  which  the  sesoons 
are  held.  The  order  made  in  pursuance  of  such  information  need 
not  adjudicate  that  the  information  is  true,  or  that  notice  was  in  &ct 
given  ;  it  is  sufficient  if  it  shows  that  an  information  has  been  exhi- 
bited, and  that  the  justices  proceeded  to  act  upon  it.  It  is  not 
necessary  that  the  order  should  specify  the  precise  part  of  the  road 
to*  the  repair  of  which  the  portion  of  the  rate  is  to  be  applied*  the 
object  of  the  stotute  being  to  ascertain  the  amount  of  the  fund  neces- 
sary for  the  general  repair  of  so  much  of  the  turnpike-road  as  is 
within  the  parish.  Where  an  order  recited  an  application  to  the 
justices  to  order  a  portion  of  the  rates  "  to  be  levied  by  virtue  of  the 
statutes  in  that  case  made  and  provided  for  the  repair  of  the  high- 
ways vrithin,"  &c.,  to  be  paid,  &c.,  and  the  order  directed  a  certain 
Mao.  Sxss.]  d 


iiimtobepMd  ^ otH  tX^^ nJbtiMdtk  thaH  noit  be  nadeforlfce 
wpair  of  the  lugliwBjra  ^MiSm.  fte..**  It  im  Md  thit  the  orfa*  iMt 
he  tAtn  to  rdier  to  the  epplioiitioD,  aad  in»»  dnnlbre»  wsnitBd 
by  the  statate.  When  evch  order  fa  made  on  the  surttayor  of  the 
finghways  of  a  hamlet.  It  ie  to  be  eoneidend  m  stated,  bf  vcMm- 
aible  intendraeiit,  that  the  hamkt  it  one  maintmiiing  its  own  l^|ii- 
waya.  The  order  need  not  set  out  the  stole  of  tfie  t9fmaam  of  Ae 
truBtn,  or  the  length  of  the  roads,  or  the  other  particnlars  into  whidi 
jiistiees  are  to  inquire  by  the  statute.  Where  an  order  recited  ftat 
tike  Bttrreyors  of  the  highways  appeared  in  ptmtHOice  of  a  notioe  fnm 
Ae  cleric  of  the  tampike*trast,  given  pdrsoant  to  the  statute,  and 
tibere  was  an  affidavit  statbg  that,  though  aneh  notiee  was  m  tet 
given,  the  surveyors  did  not  appear,  but  purposely  absented  thenii 
selves,  there  being  no  reason  to  suppose  tiiat  tiie  order  was  istea* 
tionally  false,  and  the  variance  being  fanmaterial  to  the  validity  of  the 
proceeding,  it  was  held  that  it  was  no  objection  to  the  onkr» 
Reg.  V.  Pre9tM,  and  Reg.  v.  L^nghotiom,  18  Law  Jcnn*,  N.  &» 
M.  C.  4. 

LARCENY- 
1.  Oats  for  moiter'f  horses — Lueri  enaed.-^  Frisoneia  ehaiged 
with  stealing  theh*  master's  oats,  proved  that  they  took  them 
wrongfully  to  give  to  their  master's  horses,  without  any  end  eC 
gain  to  themselves  :  held,  a  larceny.  jBs^.  v.  IViiwH,  1  Dte*  C.  C 
R.  193. 

The  greater  part  of  the  Judges  present  (ezdufflve  of  Brie,  J«, 
-  and  Piatt,  fi;)  appeared  to  think  that  this  was  larosny,  beeaose  An 
prisoner  took  the  oats  knowingly  against  the  wiB  of  the  <Mmer» 
and  without  colour  of  title  or  of  authority,  with  intent,  not  to  take 
temporary  possession  merely,  end  then  abandon  it  (which  would 
not  be  hurceny),  but  to  take  the  entire  dominion  over  Ihem,  ami 
tbat  it  made  no  difference,  that  the  taking  was  not  huri  emud,  or 
that  the  object  of  the  prisoners  was  to  apply  the  tlnags  stolen  in  n 
way  which  was  against  the  wish  of  the  owner,  but  might  be  beneiml 
o  him.  But  dl  agreed  that  they  were  bound  by  the  previous 
decisions  (R.  v.Morfitt,  Russ.  and  Ry.  307 ;  R.  v.  Cabbage,  Rim. 
and  Ry.  292),  to  hold  this  to  be  larceny,  though  seversl  of 
them  expressed  a  doubt  if  they  should  have  so  decided  if  fbt 
matter  were  res  integru.  Erie,  J.,  and  Piatt,  B.,  were  of  a  difhiout 
opinion  ;  they  thought  that  the  former  dedsions  proceeded  in  dw 
opinion  of  some  of  the  judges  on  the  supposition  tibat  some  of  the 
prisoners  would  gain  by  the  taking,  which  was  negatived  in  this 
case ;  and  they  were  ik  opinion  that  the  taking  was  not  Monioaa, 
because  to  constitute  larceny,  it  was  essential  that  the 
should  intend  to  deprive  the  owner  of  Ate  property  in  fSbm 
which  he  could  not  if  he  meant  to  apply  it  ta  his  usow 
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3.  Dmtr^^  kder^Imeri  mii4<— A  mnnat  of  B,  qiplied  for 
at  the  pott-dBoe  and  reeeiTed  all  tha  lettera  addreaaad  to  B.  8ba 
ddifored  them  all  to  B.  except  one,  wbieh  ihe  buraed.  Her  molke 
finr  deatroymg  it  waa  the  hope  of  aappf  easing  inqairiea  respecting 
her  chaiacter :  lieU>  a  larcenj»  and  that,  aapposing  Iweri  cmud  to  be 
a  neceasary  ingredient  therem  (which  the  court  did  not  admit), 
there  waa  a  snffident  IscrMm  prored.  Reg,  ▼•  Jonei,  1  Den.  C.  C. 
R.  183. 

All  tbe  judges  present,  except  Flatt»  were  of  opinion  that  it  was 
laroenj ;  for  supposing  that  it  was  a  necessary  ingredient  in  the 
crime,  that  it  shoidd  be  done  lueri  causd  (which  was  not  admitted), 
there  were  suffident  advantages  to  be  obtained  by  the  prisoner 
in  making  away  with  the  written  character.  Flatt,  B.,  doubted 
whether  the  prisoner  was  guilty  of  the  offence  of  larceny. 

3.  Removing  goodi  from  one  part  o/premtMee  to  another — Depriving 
owner  of  hie  property. — ^To  constitute  larceny  there  must  be  a  wrong- 
fid  taking*  with  intent  wholly  to  deprive  the  owner  of  the  dominion 
over  the  property.  Therefore,  where  A.  employed  in  a  tannery, 
dandeatindy  removed  certain  skins  of  leather  from  the  warehouse  to 
another  part  of  the  tannery,  for  the  purpose  of  delivering  them  to 
the  foreman,  and  gettmg  paid  for  them  as  if  they  had  been  his  own 
work,  it  waa  held  that  this  did  not  amount  to  larceny.  Reg,  v. 
Hollawag,  13  Jur.  86. 

Per  Rirke,  B. :  "  This  is  no  larceny ;  the  passage  in  the  *  Mir* 
ror,*  is  explained  by  subsequent  cases.  The  most  correct  defini- 
tioQ  of  larceny  is  that  of  East  (1  East,  P.  C.  553)  ;  yet  that 
definition  is  defective ;  it  ought  to  be  added  that  the  chattel  waa 
taken  without  any  colour  of  right.  Many  cases  are  collected  in 
Roasell's  work,  in  which  it  has  been  bdd,  that  if  there  was  not 
an  intention  to  usurp  the  entire  dominion  it  was  not  larceny.  In 
R.  ▼.  Webb  and  Moyle  (1  Moo.  C.  C.  431),  where  there  waa  a 
removal  of  articles  for  the  purpose  of  getting  a  high  reward,  the 
judges  decided  that  that  there  was  no  larceny,  unless  it  is  made 
oat  to  the  jury  that  the  prisoner  intended  to  usurp  the  entire 
dominion  of  the  article,  and  deprive  the  owner  of  it  wholly,  there 
can  be  no  conviction  of  it  for  larceny.  In  this  case  a  prisoner 
attempted  to  practise  a  false  pretence.'* 

4.  Removing  goods  from  one  pari  of  premUee  to  another  with  the 
inientio$  of  obtaining  money  for  same.— A  servant  of  B.,  a  tallow- 
chandler,  clandestinely  removed  a  quantity  of  &t,  the  property  of 
B*,  from  an  upper  room  in  B.'s  warehouse  to  a  lower  room  in  the 
aame  place,  and  placed  it  in  a  pair  of  scales ;  and  afterwards  repre- 
aented  to  B.,  that  a  butcher  named  D.,  had  sent  fat  to  be  purchased 
and  paid  for  by  B. :  held,  that  A.  was  rightly  convicted  of  larceny. 
Reg.  V.  Hatt.  13  Jur.  87. 
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Ter  Lord  Dennaan,  C.  J. :  "  The  taking  is  admitted;  and  the 
fncts  prove  an  animus  furandL  If  there  most  be  a  taking  with 
intent  to  deprive  the  true  owner  of  the  property,  how  coold  the 
prisoner  more  effectually  deprive  him  of  the  property  than  by 
selling  it  as  the  property  of  another  ?  I  Uiink  the  learned 
recorder's  decision  was  quite  right."  , 

MANDAMUS. 
Defect  in  wrii-^Taking  obfections  to  form  of  writ  after  re/tini— 
Attorney — Lord  Mayor's  court  ^Inferior  courts, — ^Mandamus  to  the 
mayor  and  aldermen  of  London  to  admit  A.,  an  attorney  of  one 
of  the  superior  courts  at  Westminster,  to  be  an  attorney  of  a 
*'  certain  inferior  court  within  the  city  of  London,  called  the  Lord 
Mayor's  court,  on  signing  the  roll  of  the  said  court."  Return  seated 
the  Lord  Mayor's  court  to  be  an  immemorial  court  of  record,  having 
by  custom  jurisdiction  as  a  court  of  law  and  a  court  of  equity,  with 
immemorial  and  peculiar  privileges,  which  were  set  forth ;  and  that 
there  had  been  immemonally  four  attorneys  onlyi  who  enjoyed  the 
exclusive  right  of  practising  in  that  court,  and  some  of  whose  duties 
were  peculiar ;  and  that  their  offices  were  the  subject  of  purchase 
and  sale,  and  that  there  was  not,  and  never  had  been,  a  roll  for 
the  applicant  to  sign :  held,  that  the  writ  was  bad  for  not  stating  the 
mayor's  court  to  be  an  inferior  court  of  law ;  and  that  the  defect 
was  not  cured  by  the  admission  in  the  return,  that  the  mayor's  court 
was  a  court  of  law.  The  Mayor  and  Aldermen  of  London  v.  Reg., 
13  Jur.  33. 

Per  Parke,  B.  :  '•  The  objection  to  it  is  that  it  docs  not  state 
that  the  Lord  Mayor's  court  is  an  inferior  court  of  law.  bat  only 
an  inferior  court,  and  it  is  only  to  inferior  courts  of  law  that  attor-^ 
neys  of  the  superior  courts  of  law  are  entitled  to  be  admitted. 
The  mandamus  does  not  show  any  obligation  to  admit  to  this 
court.  This  objection  is  fatal,  unless  the  return,  which  admits 
it  to  be  a  court  of  law,  cures  the  defect.  On  a  plea,  an  admW* 
sion  of  that  nature  would  have  that  effect,  though  the  plea  ahoald 
be  bad  ;  but  it  was  argued,  that  in  a  mandamus  the  judgment  is, 
that  the  return  be  quashed ;  and,  if  that  be  the  case,  it  is  the  same 
as  if  no  return  were  made.  The  judgment  in  this  case,  is,  how- 
ever, not  that  the  return  is  to  be  quashed,  but  that  it  is  invalid  ia 
law.  But  a  peremptory  mandamus  is  always  awarded,  aaii  that 
form  being .  used,  it'  must  be  the  same,  as  the  one  onginaBj 
awarded^  otherwise  the  defendant  would  have  a  right  to  makft  a 
new  return  to  it.'  The  peremptory  mandamus  would,  tlierrfofe* 
on  the  face  of  it  be  equally  bad,  and  derives  no  benefit  from ^he 
admission  in  the  previous  return.  We  think*  therefore,  thit  tto 
peremptory  mandamus  ought  to  go  in  the  present  tem|^ 
consequently,  the  judgment    of  the   Court  of  Qoeeala 
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awarding  such  mandamas  ought  to  be  reversed.     It  is  now  per- 
fectly settled  kw,  that,  after  the  return  to  a  mandamus,  objections 
may  be  taken  to  the  form  of  the  writ.     That  was  decided  in  tlie 
case  of  Rex  v.  the  Margate  Fier  Company,  (3  B.  and  Aid.  220>, 
and  in  Reg.  ▼.  Powell,  (I   Q.  B.  Rep.  352  ;  5  Jar.. 605)!  .  The 
judgment,  therefore,  of  the  Court  of  Queen's  Bench  must  6e 
reversed  upon  this  ground.     This  was  a  matter  which  does^  not 
appear  to  have  been  considered  in  the  Queen's  Bench  at  all."^ 
,  2.    Several  prosecutors — Partners — One  not  Joining — Using  his 
Maine — Quashing — Riulway  Compensation. — A  railway  company  gave 
notice  to  B.,  G.,  and  D.,  trading  in  co-partnership,  of  their  intention 
to  take  certain  premises  occupied  by  them,  for  the  purposes  of  the 
railway,  under  the  power  of  the   act   of   Parliament   constituting 
the  company,  which  incorporated  the  8  Vict.  c.  18.     A  mandamus 
liaving  been  granted  to  the  company,  commanding  them  to  issue 
their  precept  for  summoning  a  jury  to  assess  the  amount  of  com'pen* 
Bation  to  be  paid  to  B.,  G.,  and  D.,  the  court  refused  to  quash  the 
irrit  of  mandamus,  although  it  was  alleged  to  have  been  obtained 
without  the  knowledge  or  assent  of  D.,  one  of  the  co- partners,  bat 
left  the  defendants  to  make  a  return  of  the  facts  if  they  should 
think  fit.     Reg.  v.  London  and  South-Western  Railway  Company, 
13  Jar.  10.  2  .  ,      -. 

Per  Patteson,  J. :  "  With  respect  to  the  power  of  partners 
binding  one  another,  a  great  deal  of  difficulty  may  arise  on  this 
.  act;  one  is  with  respect  to  arbitration.  It  appears  a  matter  of 
discretion  with  the  parties  claiming  compensation,  whether^^'it 
should  be  settled  by  arbitration  or  not.  If  they  elect  to  do  so, 
all  the  parties  must  agree  ;  either  there  must  be  a  joint  appoint- 
ment, or  no  appointment  at  all ;  and  the  claim  must  then  be 
settled  by  a  jury.  The  company  have  a  right  to  take  the  preiri* 
ses,  and  there  must  be  some  mode  of  settling  the  claim.  If  ore 
party  says  he  will  not  assent  to  the  appointment  of  an  arbitrator , 
a  jury  must  be  summoned,  notwithstanding,  D.'s  notice  to  the 
company.  The  company  .  are  perfectly  safe  in  acticg  on  the 
inquiry,  in  the  same  way  as  if  D.  were  a  party.  I  do  not  sec 
bow  the  company  can  proceed  by  arbitration,  because  the  other 
partners,  B.  and  G.,  will  not  agree.  The  inquiry  must,  therefore, 
be  by  a  jury.  The  only  mode,  if  the  company  still  persist  in 
vefnsing,  is  by  returning  these  facts  on  the  mandamus*  .  The  rule 
ought  never  to  have  been  granted,  and  must,  therefore,  be  dia- 
fharged."  ,*.-.. 

MANSLAUGHTER,  ' 

1.  Assault.— Bj  the  7  Will.  4  and  1  Vict.  c.  85,  s.  11.  it  is  pro- 
vided that  on  the  trial  of  any  person  for  any  felony  whatever,  where 
the  crime  charged  shall  include  an  assault  agsunst  the  person,  the 
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jury  maj  soqint  of^ihe  fdoo^r,  and  fiod  a  vcrdiGt  of  gvBtjr  of  aNOdt. 
A  prisoner  indicted  for  man^oghter  was  proved  to  liave 
die  deceaaed  Bome  time  before  her  death ;  but  the  aorgeon  who 
aibed  the  deoeaaed  alter  death  was  of  opiitioa  that  her  death 
owing  entirely  to  natural  cansea.  Held,  that  in  audi  a  caae  the  jaiy 
ooald  not  find  the  prisoner  gnilty  of  an  assank  n&der  7  Will.  4  and 
1  Vict.  c.  85.  s.  11.     Reg.  v.  Conor,  2C.  and  K.  518. 

Serjeant  Marphy  (after  consulting  witii  C.  B.  PaOock)  direeled 
the  jory  to  acquit  the  prisoner,  as  he  was  of  opmioii  that  they 
could  notconyict  him  of  an  assault  under  the  I  Vict,  c  85,  a.  11, 
the  surgeon  not  having  been  able  to  state  that  the  deoeaaed'a 
death  was  connected  with  or  accelerated  by  the  assault ;  but  ^hat 
witness,  on  the  contrary,  being  of  opinion  that— the  last  assault 
committed  by  the  prisoner  on  the  deceased  having  been  some  tiase 
before  her  death,  and  there  being  scarcely  any  marhs  of  Tioleoce 
on  her  person — ^the  lapse  of  time  was  sufficient  to  disprove  aay 
connexion  between  the  assault  and  the  death,  and  that  the 
proximate  cause  of  the  death  had  been  ooliaumption.*'  See 
also  Reg.  v.  Crompton  (Car.  and  M.  597)9  in  whidi  Fttta- 
aon,  J.,  said  :  "  I  think  that  no  assault  is  indnded  in  a 
charge  of  manslaughter  which  does  not  conduce  to  the  dtoath 
of  the  deceased,  although  the  death  itself  be  not  manalaughter. 
Here  the  surgeon  disconnects  this  assault  from  the  death ;  and  I 
think,  therefore,  that  the  prisoner  is  entitled  to  be  acquitted 
altogether." 

3.  In/ani  unnamed — Exposing  child  to  weaiher~'-Mi^€n»nmeg^^^ 
A  prisoner  was  convicted  of  the  manslaughter  of  an  infant  feoMk 
child,  on  an  indictment  which  stated  the  death  to  have  been  caused 
by  exposure,  whereby  the  child  became  mortally  chilled,  iroien,  and 
benumbed.  It  was  held  that  as  the  death  was  attributidile  to  an  act 
of  misfeasance,  it  was  necessarily  implied  that  the  child  was  of  such 
tender  age  and  feebleness  as  to  be  incompetent  to  take  care  of  her- 
self. "  Not  named,"  is  a  good  description  of  an  unbaptiied  c^d. 
Reg.  v.  Waters,  13  Jur.  130. 

Per  Parke,  B. :  "  If  the  second  count  had  laid  the  canae  of  death 
to  be  a  non-feasance  only,  it  would  have  been  bad,  for  it  oontainano 
averment  that  the  chUd  is  of  tender  yeara ;  and  the  refereuce  to 
the  first  count  is  insufficient,  because  it  does  not  aay,  after  the 
words  ••  so  bom  of  the  body,"  &c.,  "  and  so  befaig  of  tender 
age,"  &c.  (see  the  judgment  of  Patteson,  J.,  in  Beg.  v.  Martin. 
9  Car.  and  Pay.  217).  But  the  act  charged  in  the  second  ooot 
is  a  misfeasance ;  and,  if  the  death  is  traced  to  the  vnnongfoi  act 
of  the  prisoner,  the  conviction  is  right.  The  second  count  stales 
that  the  prisoner  exposed  the  infant  to  the  cold  air,  and  that  that 
exposure  was  the  cause  of  her  death.     It  is  not  ezpreasly  avcntd 
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llMt  dw  oUM  WAS  Mt  nfknntf 7  itRmg  to  ivdk  %mj  ;  Ml 
tUi  B  implied.  So,  in  aa  actkm  oa  tht  mm  for  imflligiiMa, 
€be  genend  nde  of  kw  n  tluit  oalen  the  plebtiff  bj  the  eacer* 
dee  of  oiPdioary  cere,  miglit  bave  avoided  the  oooeeqaeBoe  of 
Hie  defcodaat'a  Me^igenoe,  the  plaiatiiF  ia  entitled  to  reoo«er 
(Bridge  t.  the  Gfiad  Jiiiictioi&  Ratlwaj  Goo^MHiy,  8  Meea.  and  W« 
M4s  Daviea  ▼•  Mana,  12  Meea.  and  W.  646).  Hie  cwmt, 
tfwrafore,  ia  good  m  thb  reapect.  The  learned  jodge  aeema  alao 
to  htnt  entertnned  a  donbt  aa  to  the  deecription  of  the  child. 
We  are  of  opinion,  however,  that  the  desoriptioa  "  not  named/^ 
ia  in  due  eaae  enoogh." 

MISCilRRIAOE. 
AUemfi  to  procmre  aitwarrMfe.  —  In  an  indiotment  under  the 
1  Viob  0.  86,  lor  naing  an  inatrament  with  intent  to  prooore  aua« 
«Hrriage,  it  waa  held  immaterial  whether  or  not  the  woman  waa 
paegnant  at  the  time  of  the  inatrament  being  naed.  Rfg.  t.  Good^ 
haU,  1  Den.  C.  C.  R.  187. 

Not!a*-^Thia  ease  ahould  be  noted  in  1  Russell  on  Crimea,  673, 
n.  (j.)  where  it  ia  stated  that  doubts  existed  on  the  above  point. 

MURDER. 
itUmnml  wyaiy  -CW/ftay  aail  awaaduiy.— An  indictment  for  mur- 
der by  inflieting  a  mortal  wound,  is  supported  by  proof  of  a  blow* 
wMch  oanaed  an  internal  breach  of  the  skin,  though  externally  thera 
waa  only  the  appearance  of  a  bruise.  Qtuvre.  •—  Whether  suda 
m  allegation  would  have  been  sufficient  in  an  indictment  on  tha 
atitete  lor  cutting  or  wounding  with  mtent  to  murder.  R9ff,  r» 
IFarwaR,  1  Den.  C.  C.  R.  188. 

Reg.  T.  Smith  (8  Car.  and  P.  1 73),  having  been  mentioned  to 
Alderson,  B.,  aa  an  authority  in  point,  that  judge  said  he  thought 
it  waa  ao,  and  further,  that  this  being  a  case  of  homicide  it  was 
aufieient  if  the  mode  of  death  was  substantially  proved  as  laid  ; 
and  that  here  the  death  was  sufficiently  shown  to  have  arisen 
ivom  a  atroke  feloniously  given  by  an  instrument  held  by  the 
prisoner,  and  that  whether  that  stroke  produoed  the  death  by 
iniycting  a  wound  or  a  bruise  waa  unimportant. 

NEW  TRIAL. 
After  wcquUttd'^MU'iireHion — Non-repair  of  highway. — In  Rex 
v«  Sotton  (6  B.  and  Adol.  62),  which  was  an  indictment  for  the  non« 
vspair  of  a  bridge.  Lord  Denman  said :  "  Upon  consideration  of  all 
the  pmnts  which  have  been  raised,  we  are  not  disposed  at  present  to 
■toke  the  precedent  of  granting  a  new  trial ;  but  we  think  the  prece* 
dent  in  Rex.  v.  Wjmdsworth  (1  Barn,  and  Aid.  63),  may  be  very 
properly  followed  here  by  suspending  the  judgment.  Then  a  new 
ksdietAent  may  be  prelerred,  and  the  points  which  have  arisen  may 
to  disansaed  open  that.    In  a  late  case  it  waa  laid  down  by  the 
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CcNirt.of  Queen's  Bench  that  a  new  trial  may  he  granted  in  a  cri* 

nunal  case  after  acquittaL     Reg.  ▼•  Cricklade,  19  J^«  33. 

-.  :.The  indictmtet '  was  for  non-'repanrTof  a  hig^iway,  and  Lord 

:  Benman  having  observed  the  prtfetiee  had -been  to  move  to  stay 

'•  the  judgment  until^a  new  trial  had  been  had,  it  was  answered  that 

.  having  been  j^referred  under  an  order  of  justices,  a  second  indict* 

.  ment  'would  not  come  within  that  order,  and  Lord  Denman  then 

<  said :  "  We  think  that'you  need  not  nesort  to amotim  to  •qTpfn4 

.  the  judgment     We  are  not  botond  by  the  ordinary  practice  in  thia 

**  case:     A  mbtioh  may  be  made  diroctly  for  a  new  trial,  if  the 

verdict  appears  unsatisfiEictory."     Mr.  Jnstioe  Coleri^|e  hanoi^ 

observed  that  the  mode'bf  suspending  the  entry  of  the  judgment 

t  adopted*  in  Rexi' vl  WandEswos^  (tv^d);  was.  a  novdty.  Lord 

•'Benman  said:  "  It  was  in^fact  an  evasion  resorted  to  upon  the 

r  ground  Aat  the*  court  would  never  interfere  with  an  acquittal  in  n 

*  criminal  case,  which  is  erranecMS  (see  Rex.  v.  West  Biding  of 
Yorkshire,  2  East,  352,  note ;  I  Chit.  35.4).  •' 

•'  Note  this  case  in  4  Steph.  Com.  '462,  2nd  edit.;  Fvat  Bobk» 

^436,-437;   •-»^..  -  t:  .*  ».  •  •       ^.>  ..    ,i  . .      .  -:   .» 

^  \^       '    "  NUISANCE. 

-'  Open  and  notoriaue  levfdneee — Indecent  etpoMcrtf.— >A.  was  indicted 

for  a  nuisanM  at  common  law,  in  indecently  ezpoiittg  his  person  nk 

the  presente  of  B.,  a  married  woman,  ^'  and  of  divers  other  of  the 

liege  subjects  of  *our  lady  the  Queen.'-'     The  evidence  was,  that  no 

4>ther  person  but  B.  was  present  at  thetimie.  ■'*  It  was  held«  on 

.  a'csse'being  reserved,  that  those  words  were  material,  as  ezposore 

to  one  person  only  is  not  at  common  law' an'  indiotsWa  qficnee, 

aiidf>  that  the  conviction  could  not  be  maintained*    Reg.y,  WM, 

13l}ur.  42.  .    «  '    .      .      u    .  .       f     .<      • 

•'^  Pff  Pollock,  C.  B. :  "  It  appears  to  me  that  a  convictian  ooffikt 

:  not  to  have  taken  place,  and  I  consider  thatthe'catfe  df'R/v. 

>  Watson  (2  Cox,  C.  C.  376)  covers  this  case.     It  is  not  necessary 

:   to  decide  whether  this  indictment  be  sustainable  or  not,  though* 

\  in  passixTg,  I  may  say  that  it  would  be  hetter  to  adhei^  to  the 

nsual  precedents.     R.  v.  Watson  decides  my  judgment.    There, 

there  were -two  counts  ;-  and  on  proof  that  the  act  was  done  in  the 

^  presence  of  but  one  person,  the  defendant  was*  acquitted  oh' the 

'   second  count ;  and,  subsequently;  judgmSent*  was^  airated  on  the 

£rst  count,  which  alleged  the  act  to  have  been  done  in  thepre- 

•  aence  of 'but  one  person.  Now,  the  evidence  in  the  present  case, 
**  'shows  that  but  one  person  was  present  when  the  act  that  would 
""cbnstitute  an  indictable  offence  was  committed.  Striking  out.oC 
'    tfiis  indictment  all  that  was  not  proved,  it  brings'the  present  caee 

within  the  prinoipk  which  governed  the  decision  in  R.  v.  Wata^n. 
^   The  result  will  be,  that  idl  that  makes  the  case  different  from  tbe 
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one  cited  will  be  struck  out,  and  the  indictment  will  become  one 
which,  on  the  authority  of  R.  t.  Watson — a  case  that  we  fully 
confirm — we  ought  to  arrest,  since  the  evidence  is  only  sufficient 
to  sustain  such  an  indictment  as  in  R.  t.  Watson ;  therefore,  no 
conviction  ought  to  have  taken  place." 

OVERSEERS. 
Appointment  in  boroughs,  8fC.,  hy  mayor,  ^c] — ^The  mayor  or  bead 
officer  of  towns  corporate  and  boroughs  has  the  sole  appointment  of 
overseers,  by  virtue  of  s.  8  of  43  Eliz.  c.  2,  and  s.  6  of  5  &  6  Will. 

4,  c.   76.     Reg.  v.  Preston,  18  Law  Jonm.,  N.  S.,  M.  C,  10; 

5.  C.  13  Jur.  7. 

Per  Lord  Denman  :  "  I  have  no  doubt  in  this  case.  By  b.  6 
of  the  Municipal  Corporations  Act,  5  Ic  6  Will.  4,  c,  76,  the 
mayor  of  a  borough  is  capable,  in  law,  to  do  all  acts  which  the 
chief  officer  of  such  borough  might  lawfully  do  at  the  time  of  the 
jmssing  of  that  statute.  One  of  those  acts  is  to  appoint  overseen, 
hy  virtue  of  s.  2  of  43  Eliz*  c.  2  ;  and  this  is  made  more  dear  if 
possible  by  s.  10,  which  imposes  a  fine  upon  the  mayor  if  the  ap- 
pointment is  not  made.  Counsel  argues  that  at  that  time  mayors 
were  the  only  justices,  and  therefore  that]  other  justices  could  not 
be  mentioned ;  and  he  says  that  explains  why  the  enactment  is 
confined  to  mayors,  because,  if  the  Legislature  thought  that  to 
name  the  mayor  was  the  same  thing  as  to  name  the  justices,  they 
could  have  done  so ;  but  tbe  answer  is  that  they  have  not  done 
BO.  In  Rex  v.  Butler  (1  W.  Black.  R.  649,  650)  Lord  Mansfield 
was  shocked  to  hear  it  contended  that  the  Mayor,  being  a  retom* 
ing  officer,  had  the  power  to  appoiut  all  the  overseers  in  a  town, 
which  might  consist  of  many  parishes,  and  I  can  see  that  it  was 
natural  to  take  that  view,  if  attention  was  not  given  to  the  words 
of  the  statute.  But  that  case  is  no  authority  in  support  of  this 
rule ;  and  the  words  of  the  statute  are  perfectly  clear." 
Since  the  above  case  was  in  type  the  12  &  13  Vict.  c.  8,  has 
l>een  passed,  giving  the  power  of  appointing  overseers  in  cities  and 
boroughs  to  the  justices  of  the  peace  thereof.  See  vol.  1  Mag., 
K.  S.,  p.  1 72.  'Tht  reference  there  to  this  abridgment  should  be 
altered  from  p.  16  to  this  page. 

PAUPER  [ante,  p.  7] . 
Irremovable — 9  ^10  Vict,  c,  66  [see  amendment  of,  ante,  voL  i, 
N,  8,,  p.  63] — Finding  animus  revertendi, — In  January,  1841,  a 
pauper  settled  in  the  appellant  parish,  was  residing  with  his.  wife  and 
femily  in  two  rooms  hired  by  the  quarter,  being  part  of  a  dwelling- 
honse  in  the  respondent  parish,  and,  being  out  of  work,  he  went  to 
the  appellant  parish  for  the  purpose  of  obtaining  work  or  relief,  and 
was  employed  by  H.,  the  overseer  of  that  parish,  and  continued 
so  employed  for  six  or  seven  weeks,  during  which  ha  lodged  in  the 
Mao.  Sbss.]  a 


fWNvlioine'tlMtre,  b«iig  pud  wages  by  H.  At  the  ead  of  that  time 
ke  returned  to  hie  wife  fund  iieimily,  who,  whilst  he  was  absent, 
mided  in  the  ssAetwo  rooms,  and  were- maintained  there  by  him, 
end' he  resided  there  with  his  fismily  until  the  apphcation  for  a  wsr- 
rant  of  remoyal :  Held,  that  the  panper  was  irremoyable  by  sec.  1  of 
Stat.  9  &  10  Vic.  c.  66.  Where  an  animus  revertendi  exists,  it 
«bmild  be  found  by  the  sesskms.  Meg.  r.  ike  InkMianifi  of  Paoobue^ 
9ime,  13  Jur.  80. 

2.  Ot^mtiB ntf  eqtpeti  [see  II  &  12  Vic  c.  31,  amte,  vol.  I.  N.  S., 

p.  11-^13] — Citfiionr  </  ^mminathns — ^  Sf  10  Vict.  c.  S^-^Irrt^ 

movable — Wife  of  /irMoner.— Grounds  of  appeal  against  an  order  of 

temovul  staled  that  the  order  and  the  examinations  were  bad,  and 

tisatthe  order  was  not -made  upon  the  complaint  of  the  overseers  of 

'^be  mnoviBg  parish  :  Held,  that  the  fqppellants  were  not  at  liberty 

coader  them  to  take  objections  to  the  caption  of  the  examinations. 

On  the  tnal  of  the  appeal,  it  appeared  that  the  relieving  officer  of 

'the*  unbn  relieved  the  pauper  in  the  respondent  parish,  upon  the 

application  of  one  of  the  overseers  of  that  parish ;  that,  by  order  of 

the  board  of  guardians,  he  continued  such  relief  for  a  month,  and 

ciiarged  the  amount  to  the  respondent  parish.     The  relieving'  officer 

'weekly  obtained  a  ehe(|ne  from  the  board  of  guardians,  and  paid  the 

'  relief  out  of  the  proceeds.     The  sessions  having  quashed  the  order, 

aabject  to  the  question  whether  the  evidence  of  cfaargeability  was 

'  Sttffioient,  the   Court  of  Qaeen's  Bench  held  that  chargeability  was 

pmved,  and  quashed  the  order  of  sessions.     A  pauper,  who  had 

resicfed  with  her  hnsbaod  till  his  commitment  to  a  prison  out  of  the 

parish  in  April,  1846,  at  which  time  the  five  years'  residence  required 

^  «tat.  9  &  1 0  Vic.  c*  66,  was  not  complete,  is  removeable  under 

1^  proviso  in  s.  1,  the  effect  of  that  proviso  being  that  the  wife  is 

removable,  if,  under  the  circumstances,  the  husband,  having  come  to 

her  and  become  diargeable,  would  have  been  removable.     Jteg^  v. 

ihe  JnhMianis  of  Pott  Shrigley,  13  Jnr.  60. 

Per  Lord  Denman,  C.  J. :  "  The  first  question  was,  whether 

the  esamanatiohs  were  stated  to  be  taken  on  the  complaint  of  the 

churchwardens  and  overseers,  and  the  ground  of  appeal  was  sped* 

fically  confined  to  this  question.     The  examinations  are  stated  as 

so  taken,  and  we  •  are  of  opinion  that  the  appeHants  are  not  at 

liberty,   even  on  this  ground  of  appeal,  to  contend  J'hat  the 

'  oiatters  complained-  of  are  not  snfficiently  specified  ;  and  that  lor 

ttiis.  t^aaott  ^Aeg.  v.  Gomershall  (17  Law  Jburn.,  N.  S.,  M. C, 

1*68 ;  S.  P.  as  Reg.  v.  SheffieU.   Id  Jur.  791)  does  not  apj^y. 

'VhovSeobnd  question  was,  whether  cfaargeal^ity  was  shown  ohue 

laaaailiBaCliMia  and  proved  at  the  trial ;  and  we  thtnk  it  was  slwikra 

by  the  statement  of  relief  being  given,  attdi>rovedby  the  etideitoe* 

^aa0Milllg^(^  Jflfg.  V.  Marlow  (1 1  Jun  240),  and  ti^.  v.  CroodaO 
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0 1  Jiv«  922).  Tte  fthM  qvMtioD  mt«  ulietber  the  pMp«r  had 
btcome  iiremovaUe^  m  Bhe  biMl  resided  in  tke  re8|Kmde»t  pmah 
for  £ve  y«u»  next  before  the  application  for  the  order.  She  was 
the  wife  of  a  man  whp«  in  April,  1846ft  wasconunttttd  to  a  pcMon 
oat  of  the  parish  upon  a  charge  for  which  he  waa«  at  the  auminer 
awiiTiOB,  leatenoed  to  be  transported.  She  had  resided  with,  her 
hpaband  until  hia  oonMBknent,  and  at  that  tine  the  five  yeara' 
residenoe  waa  not  completed.  If  the  hoaband  be  aapposadto 
have  returned  to  his  wife,  and  the  order  to  have  been' applied  for 
to  remove  him,  he  would  not  have  been  irreanovaMe  by  reaao^  of 
five  years'  residence,  because  an  imprisonment  in  another  pariabon 
a  criminal  charge,  ending  in  a  conviotion  and  long.inpriaonoient 
and  traoaporlation,  is  a  break  in  the  residenae  (Reg.  v.  Salfordi 
12  Jur.  790).  The  effect  of  the  proviso  in  9  &  10  Vio.  e.  6^ 
a*  1,  whether  we  look  to  1 1  &  12  Vio«  c.  Ill*  or  not*  appeam  (9 
us  to  be  that  the  wife  is  removable  if.  und«r  the  eipcnmataaoaa,  thn 
hqshand*  having  come,  to  her  and  become  ebaiigeable*  would  hana 
been  removable." 

3.  Examinationt  [ante,  pp,  7.  8]-*-Ca|)ili*oa.— «Tbe  caption  .  of  .aa 
esavanatioo  stated  that  the  examinations  were  taken  "  touching  the 
l^gal  settlement"  of  the  pauper  (not  stating  any  complaint) :  Held 
inaaffieient.  Reg*  v.  JnMn  of  St,  Thomu^r  NemSirum^  17  liiw 
JounioN.  &,  Q.  B..339. 

4*  Es^ej^we  hirimf — Not  serwmt  durmgi  whok  period.*^ A  pauper 
waa  hired  as  a  hewer  in  a  colliery,  from  the  5th  April.  1 826.  to  the 
Stb  Apri2>  1827.  to  do  such  work  as  should  be  neeessaiy  for  eaoying 
Q« theeoUiery.  and  as  he  should  be  required  to  do  by  theownara# on 
the  following  (among  other)  terms  :-*-Seeondly»'to  be  aHowedjdoring 
the  whole  period  of  bis  hiring,  except  one  fortnight  at  Christmas, 
and  in  case  of  acvrident.  as  after  provided,  not  Icsa^vork  than  wfll 
yield  him  28a.  in  each  fortnight,  the  owners*  if.  they  should  deem  :it) 
expedient  to  work  only  nine  days  in  a  fortnight,  being  empowered  .to 
]Q]f  the  pita  off  work  for  the  other  days.  Sixtfalyi  thn<owaen  to  .be 
at  liberty  to  lay  the  pita  off  work  at  CbrislmaSf  for  «ny  term  not  coi^, 
os^ding  ten  working  days ;  but  be  shall  nevertheless  ^onJwune.doriogr 
8«oh  time,  and  during  all  other  times  that  the  pita  shall  be  had  oft 
w<nrk,  the  servant  of  the  owners.  £ighthly»  that  he  shall.  unlesa» 
prevented  by  sinkneas  or  other  sufficient  causa^  pfsrform  a  full  day'a 
work  on  each  and  every  wurking  day,  and,  in  default  thereof,  shall 
focfoit  2«.  6d.  Held  an  exceptive  hiring  (Bex  v»  fiyker.  2  B*  eadC. 
IH ;  Rex  V.  St.  Helen's  Auckland.  4  B.  and  Ad«  718.  724  3  ^Beg. 
▼«  Cowper,  5  Ad.  and  ]BJ,  161).  Reg.  v.  the  ItMUkmiJf  of  WmU 
bmh.  9  Q.  B.  Rep.  248 ;  8«  C.  10  Jur.  006 ;  2  New  Sflm»>Oaa. 
44^  $  15  Law  Jonow  N.  Bo  M.  &,  1  dS. 

Per  Lord  JCfewian.  C  J, ;  " The  eaao .o(;R.t«  GalMhmd^<2 JB. 
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and  Cre6.  117«  n.)^^^^^^^  this,  unless  tne  more  general  words 
in  the  sixth  dause  should  make  the  party  a  servant  at  all  timea 
daring  the  period  of  the  contract.  At  first  they  create  that  im- 
pression ;  but,  upon  consideration,  it  is  quite  clear  that  they  do 
not  refer  to  the  whole  period  of  the  contract,  but  only  to  ChriBtmaSy 
and  when  the  pit  shall  be  laid  off  work.  At  first  it  would  be  taken 
for  g^nted  that  the  pit  must  be  either  at  work  or  not  during 
working  days,  but  the  case  finds  that,  during  the  ordinary  worldng 
days,  it  is  not  laid  off  work,  and,  therefore,  during  certain  hooza 
of  those  days,  there  is  such  an  exception  as  there  was  in  R.  ▼• 
Gateshead." 

5.  Settlement — Meaewrement  of  the  ten  miles  under  A  8f  5  WiB.  4, 
c.  16,8.  68. — ^The  stat.  of  4  &  5  Will.  4,  c.  76,  s.  68,  enacts  that  no 
person  shall  retain  a  settlement  ^ined  by  possessing  an  estate  or 
interest  in  a  parish  for  a  longer  time  than  he  shall  inhabit  "  within 
ten  miles  thereof :"  Held,  where  the  pauper  resided  out  of  the 
parish,  that  the  words  mean  ten  miles  measured  in  a  direct  line  from 
the  residence  to  the  nearest  point  of  the  parish.  Reg,  ▼.  Inhab.  of 
Saffron  Walden,  9  Q.  B.  Rep.  76. 

Per  Denman,  C.  J.,  "  Some  statutes  furnish  one  mode  ol 
measurement,  some  another.  In  Leigh  ▼.  Hind  (9  B.  and  Ores. 
774)  B.  Parke  thought  the  natural  mode  of  estimating  the  &• 
tance  was  as  the  crow  fiies ;  but  here,  with  reference  probably  to 
the  object  of  the  contract,  the  measurement  by  the  nearest  acces- 
sible route  was  adopted.  Here  we  are  left  very  much  at  larger 
and  without  materials  for  judgment.  *  *  Abstractedly,  the 
most  reasonable  rule  appears  to  be  that  approved  of  by  my  brothar 
Parke,  namely,  a  measurement  by  a  direct  line." 

6.  Order  of  removal — Jurisdiction — Practice  as  to  quashing  orders 
on  Certiorari, — ^An  order  of  removal  having  "  borough  of  D."  in  the 
margin,  reciting  a  complaint  of  the  overseers  of  a  pariah  in  the 
borough  of  D.  to  R.  and  K.,  "  being  two  of  her  Majesty's  justicea 
of  the  peace  having  jurisdiction  within  and  for  the  said  borough,**  and 
not  otherwise  showing  that  the  order  was  made  within  the  jurisdic* 
tion,  is  bad.  And  the  court  quashed  the  order,  and  an  order  of 
sessions  affirming  it,  the  two  being  brought  up  by  a  certiorari  granted 
m  the  first  instance,  and  without  a  rule  to  show  cause,  by  fiat  of  a 
judge  at  chambers.     Reg.  v.  Newton  Ferrers,  9  Q.  B.  Rep.  32. 

Per  Lord  Denman :  "  If  Rex  v.  Chipping  Sodbury  (8  Nev. 
and  Man.  104)  be  rightly  reported,  we  are  disposed  to  think  that 
we  did^not  do  right  there."  As  to  the  objection  that  tiie  place 
-  where  the  complaint  or  order  was  made  did  not  appear,  and  diat 
the  order  was  bad,  his  lordship  said :  '*  That  in  our  opinion  Etg: 
V.  Stockton  (7  Q.  B.  520)  does  not  interfere  with  our  view ;  ire 
tiiene  required  the  word  '  in*  for  the  purpose  of  havitig^  it  shoim 
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that  thft  order  was  made  locally  within  the  joriadictioD.  Bat  here 
the  word  '  within'  ia  not  connected  with  the  allegation  of  com- 
plaint/' 

7.  Hiring  and  serviee^^AppretUicesMp — Hiring  and  not  imperfect 
amiraei  of  appreniiceskip^  What  not  exceptive  hiring. — ^By  written 
agreement  between  W*  and  B.  (B.  not  appearing  to  be  connected 
with  any  other  party  to  the  agreement  except  by  its  terms)  of  the 
one  part*  and  O.  of  the  other  part,  W.  agreed  to  hire  and  O.  to  be 
liired  for  three  years  to  dress  silk.  For  the  first  three  months  from 
the  commencement  of  O.'s  working  under  the  agreement,  he  was  to 
receiye  10s.  per  week ;  after  that  time  to  dress  silk  on  a  frame  at 
2|d.  per  pound  for  foreign  waste,  and  3d.  per  pound  for  home  waste. 
proTided  he  dressed  seventy-two  pounds  of  foreign  waste  for  doable 
jarn,  and  sixty  pounds  of  home  waste  for  single  yam,  per  week* 
Tot  all  he  did  over  and  above  the  said  weights  of  waste  he  should 
receive,  for  foreign  waste,  4d.  per  pound,  and  for  home  waste  4|d. 
per  pound ;  and  for  what  his  work  averaged  short  of  the  above- 
mentioned  weights  of  seventy-two  pounds  and  sixty  pounds  per 
"week,  he  should  be  subjected  to  be  deducted  or  abated  4id.  and  4d. 
per  pound  for  each  description  of  dressed  waste  deficient  of  the  afore« 
said  weekly  quantity.  And  B.  should  receive  of  W.  6s.  per  week 
for  superintending  and  instructing  O.  in  the  best  manner  he  waa 
capable,  to  make  him  a  competent  workman,  B.  to  be  aiuwerable  for 
the  work  being  done  in  a  proper  manner.  B.  was  to  receive  4d.  per 
pound  for  foreign  waste,  and  4^d.  per  pound  for  home  waste,  for  his 
own  work  during  the  time  of  the  agreement.  Held,  1st,  that  this 
waa  a  contract  for  the  hiring  of  O.,  and  not  an  imperfect  contract  of 
apprenticeship ;  2nd,  that  it  was  not  an  exceptive  hiring.  Eeg.  ▼• 
Inkab.  of  Northowram,  9  Q.  B.  Rep.  24. 

Per  Lord  Denman  :  "  As  to  the  question  whether  it  is  merely 
an  imperfect  contract  of  apprenticeship,  the  court  has  in  former 
times  seemed  to  treat  contracts  as  if  a  hiring,  which  induded  a 
teaching,  ceased  to  be  a  hiring  under  which  a  settlement  could  be 
gained  by  hiring  and  service.  But  I  do  not  see  why  there  should 
not  be  both  a  hiring  and  a  contract  to  learn  and  teach ;  the  one 
may  exclude  the  other,  but  does  not  necessarily  do  so.  Now, 
Jiere  we  have»  first,  a  distinct  contract  of  hiring ;  then  comes  a 
contract  that  B.  shall  teach ;  but  I  think  that  the  contract  had  a 
hiring  in  view." 

POOR-RATES. 
1.  6  4  7  WULA,  c.  96,  s.  I— Briekfield-^Rent— Royalty. ^-^^On 
appeal  against  a  poor-rate  by  the  occupier  of  a  brickfield,  a  case  waa 
stated  showing  that  the  appellant  held  the  land  (ten  acres)  for  the 
purpose  of  getting  from  it  clay  to  make  bricks,  under  a  lease  for 
a^eikor  fourteen  years,  or  till  the  earth  ahould  Jbe  all  dug  out ;  that 


pnd£2  pertwc  withoot  reference  to  the  «a»  made  of-  the  hmd, 
a  royalty  of  Ifi.  6d.  for  every  tfaoaBasd  of  bricb  moalded  in  any 
one  year ;  that  the  valae  of  land  in  the  parish  let  for  genetal  and 
i^noaltttral  parpoecs  was  i82  G$*  a  year;  that  the  appellant  bad  on 
^bt  field  four  hrick-maldqg  **  Btoak,"  each  atool  oapaUeof  prodneiag 
7<0,000  bricki ;  that  tlia  field  originally  contained  aafficmt  1% 
fcr  31,000,000  hneks;  that  w  the  year  before  the  rate  waa  laid  the 
appellant  had  made  nearly   3,000ii000,  and  there  remained   day 
Cttaugh  for  12,000,000.     The  seaaioiis  ako  iomad  tiiat  tiie  raat 
vbieli  a  tenant  would  have  been  wiUiag  to  pay  on^ti^Eing^  a  kaaeof 
tte  pfemiaes,  with  liberty  to<cowMime  the  brick  earth,  and  widwaa 
Wng  liable  to  royalty,  waa  £10  per  acret  aad  ikty  oeofirmad  ^dm 
lale^  by  whieh  the  appellant  wnaaaaeaaed  at'£fi  6«r  per  aeve,  and  far 
royalty  at  la.  6d.  per  ihonaaad  onaa  many  bricka^is  the atoola  wcr 
capable  of  prodndng  in  a  year :  Hdd  that  the  rent;  ealimated  aeeord^ 
iaifto  atat.  6  &  7  Will.  4,  o.  96,  b»  I,  was  the  proper  criterion  of  the 
tafte  on  this  property;   aad,  aaaaming  the  above  facts   to  have 
appeared,  withoat*  any  spacifie  finding  as  to  the  rent  which  a  teaaat 
mould  be  wiUmg  to  pay,  that  the  royalty,  together  with  the  fixed 
aaamal  charge,  waa  propo^  conaideredtas  the  rent-;  that  the  payment 
ia>  nepeet  of  the  brick  earth  was  not  the  lesaa  rent  becanae  tim 
eabiect  matter  of  the  renting  waa  in  a  coarse  of  beieg  wiioily  ccin^ 
aaaoed;  that,  in  absence  of  proof  to  the  contrary,  theacaaiooa  were 
ffigbtin  assnming  the  namberof  bricks  fiiiich  the  stoals  eoaM  mate 
tot  itare  been  actaally  made-  within-  Uie  year  of  raliog ;  that  the  rale 
waa  paoperly  aasessed  on  the  namber  supposed  to  be  made  in -tile 
paitiealar  year;    and  that  no  dedaction  was  to  be  made  for  tte 
Ixeeaev  ashes,  and  other  materiala  uaed  i»  makiDg  the  brides,  itb^dag* 
presumed  that  these  were  avowed  for  ia  fixing  the  royalty.     BM 
Imid,  further,  that  the  sessiona  having  found  speeifieally  the  som 
wsUch  a  tenant,'  in  thehr  o^ion,  woald  giro  on  tddng  a  leaae  with 
Mberty  to  consume  the  earth,  and  witlUNit  royalty,  via.,  i&lO  a  year 
per  aore,  that  sum  (from  i^ich-tenanta'  rates  and  taacea  were  to  he 
dedaeted)  most  be  conindered  as  the  rent  witiiSn  the  meaaing  of  silt. 
€Ml7  WiU.  4,  c.  96,  s.  1,  and  no  inferenee  from-  other  teta  waa 
adauflsible,  and  the  Court  of*  Queen's  Bench  ordered  the  rate  to  be 
am^ndrd  aecordia|^y.     In  another  caae^  not^mataiaMy  diflMi^,  but 
inwlaoh  thesessicms  neither  expressly  staled  the  rentwhieb,  in  their 
KipinioD,  a  tenant  might  reasonably  be  expected  te  pay,  nor  gave 
data  for  estimating  it,  excq>t>  by  stating  the  number  of  stools  at 
^iKtki  and  the  amount  of-  royalty  actuiMy  paid  -(ond^  an  agreeoMnt 
tm  sttbaisting)  in  the  five  years  immediitdy  before  that  fyr  wIMr 
tte  lafee  was  made;  aad  the  qaestfon  propounded  was* "  What  ia-ttto 
mstaanaal  vahie  of  the  land?     Held,  that tiiefiaedanm  paid. fe 
<»«patkm  and  the  royi^  canstltated  thereof;  bottltat  the  eoait 
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could  not  determine  the  amoant  which,  at  the  time  of  making  the 
rate,  a  tenant  aboat  to  take  a  lease  might  reasonably  be  expected  to 
pay ;  nor,  in  the  absence  of  materials  for  such  estimate,  could  the 
assessment  be  grounded  on  the  ordinary  amount  of  rent  paid  for 
land  in  the  parish  used  for  agricultural  purposes,  or  the  amount  paid 
for  the  best  garden  ground  in  the  pari^ ;  the  court  sent  the  rate 
back  to  the  sessions  to  be  amended  according  to  the  principles  laid 
down  in  the  preceding  case.  Reg,  v.  Wesibrook,  Reg,  v.  Everest, 
10Q.B.  178. 

In  Westbrook's  case.  Lord  Penman  said  that,  though  the  facta 
of  Rex  V.  Mirfield  (10  East,  219),  were  quite  different,  yet  "  the 
principle  of  that  decision  is  in  accordance  with  what  will  be  our 
conclusion.     As  to  the  objection  that  the  royalty  is  paid  not  for 
the  renewing  produce  of  the  land,  but  for  several  portions  of  the 
land  itself,  mixed  up  with  foreigpi  matter,  the  parish  officers  have 
done  right  in  considering  the  royalty  as  part  of  the  rent ;  and  we 
see  no  objection  to  the  mode  by  which  they  arrive,  primd  facie, 
at  the  conclusion  that  the  amount  of  royalty  reckoned  in  the  rate 
will  be  paid  in  the  year  for  which  the  rate  is  made." 
2.  Waterworks  Company — Distribution  among  parishes, — The  works 
of  a  water  company  extended  into  several  parishes,  and  consisted  of 
two  portions,  one  of  which,  being  the  service- pipes  which  delivered 
the  water  to  the  consumer,  was  directly  productive  of  profit,  and  the 
other,  consisting  of  reservoirs,  buildings,  &c.,  indirectly  conduoed  to 
ettch  production  ;  in  some  parishes  the  company  had  no  works,  but 
service- pipes  ;  the  rateable  value  for  the  purpoees  of  poor-rate  of  the 
entire  works  was  £30,800  ;  the  rateable  value  of  the  reservoirs,  build- 
ings, &c.,  valued  as  land  and  buildings  deriving  additional  value  from 
their  capacity  of  being  applied  to  the  objects  of  a  water  company 
was  £6,500 :  Held,  that  the  rateable  value  ought  to  be  apportioned 
asQong  the  several  parishes  in  the  following  manner : — ^The  rateable 
value  of  the  reservoirs,  buildings,  &c.,  valued  as  above,  to  be  first 
deducted  from  the  total  rateable  value,  and  distributed  among  the 
parishes  in  which  this  portion  of  the  works  was  situate,  according  to 
the  extent  of  such  works  in  each  parish,  and  the  residue  of  the  rate- 
Able  value  to  be  apportioned  among  the  parishes  containing  the  ser- 
vice-pipes in  the  ratio  of  the  net  profits  produced  in  each  of  those 
parishes.     Reg.  ▼.    Overseers  of  Mile  End  Old  Town,  10   Q.  B« 
208 ;  S.  C.  1 1  Jur.  988. 

Per  Lord  Denman :  •'  The  apportionment  is  not  at  variance 
with  the  grounds  of  the  judgment  in  Reg.  v.  Cambridge  Qba» 
light  Co.  (8  Adol  and  £1.  73).  There  the  court  decided  that  the 
parishes  in  which  the  profits  are  received  are  not  entitled  to  all 
the  amoimt  produced  by  the  rate,  but  that  the  parishes  in  wl^h 
parts  of  the  apparatus  indirectly  conducing  to  produce  profit  are 
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situate  are  entitled  to  a  proportion.  The  court  also  declared  tlitf 
the  principle  upon  which  the  sum  of  rateahle  valae  from  the  rates 
of  all  the  parishes  should  he  apportioned  is  the  same  as  that 
which  hadheen  applied  to  canals.  By  the  method  adopted  in  tin 
case,  the  rateahility  of  the  portion  of  the  apparatus  indirectly 
conducing  to  produce  profit  is  provided  for,  and  the  residue  of  the 
sum  of  rateable  value  is  apportioned  to  those  parts  of  the  apparatus 
directly  producing  profit,  in  analogy  to  the  mileage  proportion  for 
canals  and  railways." 

3.  Warrant  including  costs  bad  [but  see  ▼.  1,  N.S.,  p.  1733 — 
Backing  warrant  under  24  Geo,  2,  c.  55 — Trespass  against  Justice's 
constable — Demand  of  warrant, — The  43  Eliz.  c.  2,  s.  4,  does  not 
extend  to  costs  ;  where,  therefore,  a  warrant  of  two  justices  of  the 
county  of  S.  commanded  the  constable  to  apprehend  and  take  A.  B. 
to  the  House  of  Correction,  there  to  remain  until  payment  of  a  sum 
made  up  of  the  arrears  of  poor-rate  due  from  him  and  costs  awarded : 
Held,  that  such  warrant  was  altogether  bad,  and  that  an  action  of 
trespass  lay  against  the  justices  and  the  constable  for  the  arrest  and 
imprisonment  under  it.  The  backing  of  such  a  warrant  by  a  magis- 
trate  under  24  Geo.  2,  c.  55,  is  merely  a  ministerial  act,  and  the 
justices  who  originally  issued  the  warrant  are  responsible  for  the 
arrest  under  it,  although  made  in  a  dififerent  county  from  that  in 
which  it  was  issued.  Where  a  party  arrested  under  such  warrant 
paid  under  protest  the  whole  amount  mentioned  therein,  he  was 
entitled,  in  an  action  of  trespass  brought  for  such  arrest,  to  recover 
as  damages  the  whole  amount  so  paid  by  him.  Under  the  24 
Geo.  2,  c.  44,  a  demand  of  the  perusal  and  copy  of  the  warrant 
under  which  a  constable  has  acted,  which  is  in  writing,  and  signed 
hy  the  plaintiff's  attorney,  is  sufficient,  although  it  has  been  left  at 
the  constable's  place  of  abode  by  a  person  other  than  the  attorney. 
"When,  previous  to  such  demand  being  made,  the  plaintiff  has  by  other 
means  obtained  a  copy  of  the  warrant,  this  does  not  excuse  the 
constable  from  complying  with  the  demand*  if  he  seeks  to  avail  him- 
self of  the  protection  given  by  that  statute.  The  mere  fact  of  the 
justices  who  issued  the  warrant  being  sued  jointly  with  the 
constable,  does  not  entitle  the  latter  to  a  verdict,  the  last  clause  of 
the  24  Geo.  2,  c.  44.  s.  6,  only  applying  to  actions  brought  after  the 
demand  of  the  perusal  and  copy  of  the  warrant  has  been  complied 
with  by  the  constable  (Clark  v.  Woods,  12  Law  Joum.,  N.  S.» 
M.  C,  189). 

Mr.  B.  Rolfe  said  T'' Secondly,  it  has  been  contended  that  die 
warrant  was  only  executable  in  S«,  and  that  the  magistrates  were 
not  liable  for  its  execution  out  of  their  jurisdiction  ;  bat,  if  a  faid 
warrant,  what  is  there  to  make  it  executable  cmly  in  Sussex  ?  In 
such  case  it  only  amonnts^to  an  authority  to  the  constable  to  take 
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tbft  phunCiff  without  any  light  to  do'^so.     Bot,  in  troth,  a  magis- 
trate  who  iseaes  a  warrant  mast  be  taken  to  know  the  law,  that 
Bttch  a  warrant  may  be  enforced  in  any  coonty  of  England  upon 
ka  being  indorsed  in  the  manner  required  by  the  statute.     Such 
indorsement  is  merely  ministerial,  and  in  no  measure  lessens  the 
responsibility  incurred  by  issuing  the  warrant  in  the  first  instance." 
As  to  levying  costs  of  obtaining  distress  warrant  for  poor-rates, 
see  12  &'l3  Vic.  c.  14  ;  1  Law  Mag.,  N.  S.,  p.  173. 
4.  Waterworks — Public  purposes, — Stat.  7  &  8  Geo.  4,  c.  Ixxziv., 
and  8  &  9  Vic.  c.  Ixx.,  empowered  corooussioners  to  construct  two 
resenroirs  in  the  township  of  L.,  one  for  the  supply  of  water  to  the 
town  of  Huddersfield,  the  other  to  prevent  injury  to  certain  mill- 
ovraers  in  L.,  who  had  rights  in  the  water  intended  to  be  diverted 
for  the  use  of  the  inhabitants  of  Huddersfield.     By  sect.  81  of  stat. 
7  &  8  Geo.  4,  c.  Izzziv.,  which  regulated  the  rates  at  which  water 
was  to  be  supplied,  the  commissioners  were  not  obliged  to  furnish 
such  supply  to  any  inhabitants  for  lees  than  12s.  in  any  one  year. 
By  sec.  88,  in  case  of  fire  within  the  town  or  neighbourhood  of 
Huddersfield,  the  water  was  to  be  used  without  any  satisfaction 
bemg  made  for  it.      By  sec.  73  the  money  raised  by  the  commis* 
sioners  was  to  be  applied  in  making  and  maintaining  the  reservoirs 
and  waterworks.     By  sect.   74,  when  any  surplus  arose,  the  water- 
rates  were  to  be  reduced,  so  that  the  proceeds  should  only  cover  the 
corrent  expenses  attending  the  execution  of  the  powers  of  the  act. 
The  commissioners  constructed  the  reservoirs  and  waterworks,  and 
applied  the  water-rates  in  pursuance  of  those  statutes.    The  mill- 
owners  had  never  paid  any  rent  or  consideration  to  the  commis- 
sioners in  respect  of  the  compensation  reservoir.     Held,  that  the 
commissioners  were  liable  to  poor*rate  in  L.  for  the  reservoirs  and 
apparatus  in  that  township.     Reg.  v.  Ckurckwardens,  SfC,  of  Long* 
Kood,  1 3  Jur.  1 70. 

Per  Lord  Denman,  C.  J. :  "As  the  statutes  from  which  the 
commissioners  derive  their  right  of  occupation  do  not  allow  to 
them  any  individual  profit  or  benefit,  there  is  the  semblance  of  a 
ground  for  claiming  this  exemption ;  but  when  the  purposes  are 
considered  for  which  those  statutes  were  obtained,  this  semblance 
dissppears,  and  the  property  is  found  to  be  rateable.  The  main 
purpose  is  the  supply  of  water  to  that  portion  of  the  inhabitants  of 
a:  particular  township  that  will  pay  not  less  than  12s.  per  annum 
for  it.  A  further  purpose  is  the  prevention  of  fire  in  the  same 
tDWnahip,  the  benefit  frmn  which  is  confined  principally  to  the 
owners  of  combustible  property  thereb.  There  sre  no  decistaiiB 
that  purposes  analogoos  to  these  are  public,  and  Reg.  v.  Badcock 
(trueteea  of  Taunton  Market)— (6  Q.  B.  Rep.  787 ;  9  Jur.  250) 
— «is  a  dedsioB  to  the  contrary.     If  private  speenlatora  had  in* 
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TCrted  capital  for  the  supply  of  wtiter  «t  a  profit,  and  bad  bo 
become  the  oecnpiers  of  the  premises  in  qnestion  in  Long^ood, 
they  woald  havie  been  rateable  (Reg.  ▼.  the  Inhabitants  of  Bfile* 
end  Old  Town,  II  Jm*.  9S8),  and  die  money  paid  for  the  rate 
would  be  part  of  the  cost  of  the  supply,  and  would  fail  on  the 
coosamer.  The  private  acts  enable  a  portion  of  the  Inhabitants, 
hf  coHomissioners,  to  obtain  the  supply  without  t!he  intervendon  of 
Sk  water  company ;  but,  as  far  as  respects  the  rights  of  other 
townships,  this  portion  of  the  inhabitants,  by  their  commissionerB, 
stand  in  the  position  of  an  ordinary  water  company,  and  have  no 
greater  right  to  exempt  from  rateability  a  portion  of  land  in 
Longwood,  and  so  to  obtain  water  at  a  less  cost,  than  such  a  com- 
pany would  have  had.** 

POST-OFFICE. 
Secreting  letters — Larceny — Caued  lucri, — A.   was  indicted  for 
flteriing  two  post  letters  in  the  post-office,  where  he  was  employed 
as  a  servant.     There  was  also  a  count  charging  him  with  secreting 
the  letters,  under  7  Will.  4,  and  1  Vic.  c.  36.     The  jary  found  that 
tile  prisoner,  having  committed  a  nristake  in  the  sorting  of  certain 
letters  in  the  post-office,  secreted  them,  in  order'  to  avoid  the  sop* 
poaed  penalty  attached  to  the  mistake :  "  Held,  that  this  secreting 
within  the  26th  section  of  the  statute,  and  [that  a  larceny  also 
proved.     Reg,  v.  Wynn,  13  Jur.  107. 
Per  Lord  Ddnman,  C.J. :  "  As  to  secreting,  I  have  no  doubt  on 
the  subject.     The   act   of  Parliament  is  very  clear.     A  most 
important  trust  is  reposed  in  all  persons  employed  in  the  poat- 
otfioe,  and  they  are  not  placed  by  the  law  on  the  same  footing  as 
common  thieves.    The  statute  says  that  they  shall  not  secrete 
letters  for  any  purpose  whatsoever,  and  meant  to  take  in  this  class 
of  oflences.     The  case  of  R.  v.  Douglas  (16  Law  Joum.,  N.S., 
M.  C,  117),  confirmed  in  error,  shows  that  where  the  statute  says 
*  for  any  purpose  whatsoever,'  it  is  unnecessary  to  state  any  pur- 
pose.    For  what  purpose  the  letters  were  secreted  is,  therefore, 
immaterial.     I  am  also  clearly  of  opinion  that  a  larceny  is  proved. 
We  find  a  man  in  a  private  place  taking  letters,  dropping  diem 
for  a  purpose   of  his  own,  depriving  the  owner  of  his  property, 
patting  it  in  a  place  from  which  in  flSl  probability  it  would  disappear 
in  a  moment.     He  wanted  to  avoid  the  penzdty  to  which  he  was 
IhiUe.     An  asportation  took  place  the  moment  he  released  his 
hdd  of  the  letters." 

QUO'  WARBAWTO. 
f .  ikfnstiiMe. — A  quo  warranto  lies  for  the  offiea  of  cornsbAle. 
Beg.  ▼.  Booth,  r3  Jur.  ^. 

[See  Rex  ▼.  Goudge,  ^-Sfcfange,  1'2W.^ 
^  Specifying  pbfeetitme  in  r^  niei.-^-^  ii  tttit  Sttttdfaif  eon- 


pHnwe  ^ritfa  Reg.  Gea.  HO.  Term,  7  &  8  Geo.  4,  ivbick  reqmree 
that  in  quo  wvrranto  informatknii  the  objectionft  intended  to  be  mede 
to  tlie  title  of  the  defendant  shall  be  speoified  in  the  rule  to  fihow 
etnae,  to  state  in  the  role  that  the  defendant  was  not  entitled  to  be 
afypoiDted,  and  that  die  relator  was*     Reg,  ▼.  Edye,  13  Jar.  8. 

Per  Lord  Denman ;  *'  The  objection  appears  to  ns  to  be  quite 
iusuflkaently  stated  in  the  nde.  There  should  be  something  to 
pd&t  the  defendant  to  the  specific  g^otmd  upon  which  [his  title  to 
the  office  is  questioned.'* 

REGISTRATION. 

1.  Birik§,  deaths,  and  marriageB-^EMire  faise  entry. — ^Tbe  6  &  7 
'WU.  4>  c.  86^  a.  41 ,  makes  it  a  misdemeanor  to  make  a  false  state- 
ment of  one  or  more  of  the  partieniars  required  to  be  registered  for 
tfae  parpoee  of  being  inserted  in  any  register  of  birth,  death,  or 
mcrripge ;  and  to  consdtate  this  offence  the  purpose  need  not  be 
efiected.  Bat  it  is  a  frioay*  under  sect.  4S  of  that  statute,  to  cause 
the  regwtrar  to  make  an  entire  iieilse  entry  of  birth,  marriage,  or 
death.     Reg.  v.  Maean,  2  Car.  and  K.  622; 

2.  Bhibx,  deaths,  and  marriages — False  entry — Evidence — RegiS" 
ter  hooks. — An  indietment,  under  6  8c  7  Will.  4,  c.  86,  s.  41  (Regis- 
tration of  Marriages  Act),  charged,  that  a  clergyman  had  solemnised 
a  marriage,  and  was  aboat  to  register  in  duplicate  the  particulars 
rriattng  to  the  marriage,  and  that  the  defendant  did  wilfully  make  to 
tile  sttd  clergyman,  *'  for  the  purpose  of  being  inserted  in  the  regis* 
ttr  of  niarriage,"  certain  false  statements.  Tfae  proof  was,  that  the 
partieBlars  were  entered  by  the  derk  of  the  church  before  the  mar- 
riage ;  that  after  the  marriage  the  clergyman  asked  the  defendant  if 
Aty  were  cotrect,  and  that  he  answered  in  the  i^ffirmative,  and  the 
clergyman  ngned  the  registrar :  Held,  that  the  defendant  was  rightly 
eottvicted.  Reg.^.  Brmtn,  2  C.  and  K.  504 ;  S.  C.  17  Law  Joum., 
N.S.,  M.  C.  145.  Held,  also,  that  ic  was  not  necessary,  upon  an 
ia^Bctment  nnder  the  act,  to  prove  that  the  register  books  used  \xf 
the  dergymaa  were  furnished  to  him  by  the  Regietrar-General 
ilhid.). 

ROBBERY. 

1 .  Jssaait. — ^A.,  B.,  and  C,  were  indicted  for  having  robbed  and 
beaten  D.  A.  knocked  D.  down,  and  it  was  imputed  that  B.  and 
C.  stole  tbt  property  from  his  pockets :  Held,  that  if  B.  and  C. 
fltole  the  property,  and  A.  did  not'  participate  in  the  robbery,  A. 
covM  not  be  convicted  of  an*  asssnlt,  as  the^  assault  committed  by 
imB  was  an  independent  assaidt,  unconnected  with  the  robbery ;  hot 
that»  if  tfae  jury  thought  that  D.  was  not  robbed  by  any  of  the 
prisenefB,  bat  had  been  assauHed-  by  all  of  them,  they  might  find  all 
gvBty  of  the  assaalt.     Reg.  t.  Bamett,  2  Car.  and  Kirw;  594. 

2.  Assauit.^^A.  being  mfieted-for  a  rohbery,  tfae  jury  aoquitted 
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him  of  the  robheryi  and  found  htm  guilty  of  a  common  aflcanlt  only : 
Held.  8Qch  conviction  right  under  8tat.  1  Vic.  c.  85,  s.  11.  Reg^y. 
Birch,  1  Den.  C.  C.  R.  185. 

The  judges  (on  a  reserved  case)  considered  the  several  authoii- 
ties  referred  to  in  Mr.  Greaves'  edit,  of  Russell's  Crim.  L.  (v.  1, 
p.  778,  and  note.  p.  782),  and  they  were  unanimously  of  opinion 
that  the  prisoner  was  properly  found  guilty  of  an  assault  on  the 
indictment,  which  in  fact  contfdned  a  charge  of  an  assault  ex- 
pressly, and  was  not  merely  for  robbing  the  prosecutor.  Alter 
referring  to  s.  11  of  I  Vice.  85,  the  judges  thought  that  this 
enactment  was  not  to  be  confined  to  cases  where  the  prisoner 
committed  an  assault  in  the  prosecution  of  an  attempt  to  commit  a 
felony,  nor  was  it  to  be  extended  to  all  cases  in  which  the  indict- 
ment for  a  felony  on  the  face  of  it  charged  an  assault.  But  they 
were  of  opinion  that,  in  order  to  convict  of  an  assault  under  s.  1 1, 
the  assault  must  be  included  in  the  charge  on  the  face  of  the 
indictment,  and  also  be  part  of  the  very  act  or  transaction  which 
the  Crown  prosecutes  as  a  felony  by  the  indictment.  And  it  was 
suggested  that  it  would  be  prudent  that  all  indictmeiits  for  felony, 
including  an  assault,  should  state  the  assault  in  the  indictment. 

SURVEY  OF  PARISH. 
Orders  of  Poor  Law  Commissioners — 6  Sf  7  Will.  4,  c.  96,  s.  3 — 
Illegal  rules  and  rates — Certiorari, — Under  the  Parochial  Assess* 
ment  Act,  6  &  7  Will.  4.  c.  96,  s.  3,  the  Poor-law  Commissioners 
having,  by  order  directed  to  the  guardians  of  a  union,  ordered  that  a 
survey  of  a  parish  within  the  union  should  be  made,  and  the  money 
provided  for  by  a  charge  on  the  rates  of  the  parish  ;  and  the  guar- 
dians having  ordered  the  officers  of  the  parish  to  make  a  separate 
rate  for  raising  the  required  sum  :  Held  that  the  order  of  the  guar- 
dians was  bad,  because,  if  the  statute  gave  them  power  to  choose  in 
which  of  the  two  modes  payment  should  be  made,  then  the  order 
of  the  Poor  Law  Commissioners  was  invalid,  as  illegally  directing 
payment  in  one  mode,  and  the  guardians  were  therefore  making  an 
order  of  their  own  authority,  which  they  could 'not  do.  Quere, 
whether  under  this  section  the  order  of  the  Poor-law  CommissioDerB 
that  a  survey  should  be  made  ought  not  to  be  addrened  tothe 
guardians,  parish  officers,  and  other  officers  from  whom  the  *'  repre- 
sentation" mentioned  in  the  first  part  of  a.  8  proceeds.  Qncrv, 
whether  the  words  "  as  they  may  see  fit"  in  this  section  refer  to  the 
Poor-law  Commissioners  or  the  guardians,  (husre,  whether,  under 
Stat.  4  &  5  Will.  4.  e.  76,  s.  105,  rules  bad  in  themadivea,  but  not 
removed  by  certiorari,  must  be  obeyed ;  or  whether  that  aeoftion 
only  provided  that  rates  removed  by  certiorari  must  be  obeyed  until 
they  have  been  declared  illegal  by  the  Court  of  Queen's  Bench. 
Reff.v,  Overseers  o/Ban^,\QQ.B.  91, 
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TREASON. 
indictment — Form  'of  caption — Joint  and  several  commission"^ 
Dreason  compassing  the  Queen's  death — Delivery  of  list  of  witnesses  to 
prisoner  ten  days  previous  to  trial — Challenges — Form  of  allocutus--^ 
Statutes  36  Geo.  3,  c.  7  ;  57  Geo.  3,  e.  6;  11  ^  12  Vic.  c.  12. — 
On  an  indictment  for  treason,  it  was  held,  Crampton,  J.,  dissentientef 
that  the  prisoner  claiming  the  benefit  of  a  certain  statute,  not  com- 
plied with,  was  entitled  to  raise  that  question  by  a  plea  of  a  declina- 
tory nature.  Where  the  caption  stated  that,  "  by  virtue  of  a  com- 
mission under  letters  patent,  bearing  date,  &c.,  and  directed  to  A.  B., 
C.  D.,  and  £.  F.,  and  others,  in  said  letters  named,  &c.  Held, 
that  the  commission  was  not  a  joint  one,  and  that  the  three  persons 
named  had  full  power  to  act  without  the  others.  Held,  that  the 
10  Hen.  7,  c.  2,  extended  the  provisions  of  the  25  Edw.  3  to  Ire- 
land, and  made  it  treason  to  levy  war  there.  Held,  that  the  first 
and  fourth  sections  of  the  57  Geo.  3  do  not  extend  to  Ireland,  and 
that,  as  the  prisoners  were  not  indicted  under  the  1 1  &  1 2  Vic.  c 
1 2,  they  were  not  entitled  to  the  benefit  of  that  act.  Held,  that  the 
word  "  treason,"  ivithout  any  other  word  or  qualification  attached  to 
it,  meant  high  treason,  and  the  prisoner,  therefore,  was  entitled  to 
bat  twenty  peremptory  challenges  (9  Geo.  4,  c.  54).  Held,  that 
the  allocutus  was  sufiicient  where  the  prisoner  was  asked  why  the 
aaid,  &c.,  "  should  not  proceed  to  judgment."  O'Brien  v.  Reg  im 
error,  1  Ir.  Jur.  169,  249^ 

Per  Wilde,  C.  J.  (for  Judges  in  House  of  Lords)  :  "  I  am 
authorised  by  the  learned  judges  to  report  their  unanimous  opinion 
that  the  errors  assigned  have  not  beee  maintained  by  the  arguments 
urged  at  your  lordships'  bar.  As  to  the  first  objection,  the  judges 
are  of  opinion  that  the  allegation  upon  the  record  that  the  three 
judges  who  executed  the  commission  in  relation  to  the  trials  ot 
the  several  plaintiffs  in  error,  were  nominated  and  appointed  to 
execute  that  commission,  is  an  affirmative  allegation  of  theii' 
authority  to  perform  that  duty,  and  that  it  is  in  no  respect  ren^ 
dered  uncertain  or  ambiguous  by  the  subsequent  statement  that 
the  commission  by  which  they  were  so  authorised,  nominated,  and 
appointed,  was  directed  to  them  and  others.  The  second  objection 
involves  two  points — first,  whether  the  plaintiffs  in  error,  ia 
respect  of  the  sixth  count  of  the  indictment,  were  entitled  to  have 
a  copy  of  the  mdictment,  a  list  of  the  witnesses,  and  a  list  of  the 
jery  ten  days  before  the  trial,  under  the  provisions  of  the  statute  of 
WUI.  3  and  the  statute  of  Anne.  Secondly,  whether,  if  they 
were  so  entitled,  the  objection  founded  upon  the  non-complianpe 
with  the  provisions  of  these  statutes  was  matter  properly  urged  by^ 
pka.  The  judges  are  of  opinion  that  the  plaintiffs  in  error  were 
not  entitled  to  have  delivered  to  them  the  lists  and  copies  referred. 


39  AJUUOdMINT  OW  CAMfr 

to  in  the  error  assigned  intbot  reipeot,  and  therefore  it  becosDes 
unnecessary  to  copsider  whether  the  ol^eotion  wm  properly  oifed 
by  plea.  The  right  of  the  plaintiffs  in  error  to  be  farnished  widi 
the  copy  of  the  indictment  and  th^  Iist»  referred  to  has  beea 
endeavoured  to  be  sustained  by  the  counsel  for  the  plaintiffs  in 
error  at  the  bar  upon  two  grounds — ^first.  upcm  the  ground  thib 
the  statute  of  the  36  Geo.  3.  c.  7, extended  to  Ireland;  seooodlj* 
or  that,  if  that  stat.ute  did  not  originally  ext^d  to  Ireland,  it  ma 
afterwards  so  extended  by  the  operation  of  the  57th  Geo.  3«  c,  6» 
and  by  the  11  &  12  Vic.  c.  12.  The  judges  are  of  opinion  that 
neither  of  these  grounds  can  be  supported.  The  statute  of  th^ 
36  Geo.  3  passed  before  the  Union,  and  did  not  bind  Ireland,  and 
therefore,  if  it  has  any  application  to  Ireland,  it  must  be  by  the 
effect  of  57  Geo.  3,  or  11  and  12  Vic.  The  1st  section  of  3$ 
Geo.  3,  c.  7,  enacted  that  certain  acts  during  the  life  of  hie 
Majesty,  Geo.  3,  and  until  the  end  of  the  next  session  of  FarU&» 
meet  after  a  demise  of  the  Crown,  should  be  deeo^ed  treaaoor; 
and  the  1st  section  of  the  57  Geo.  3,  c.  6,  made  these  provJaioBi 
perpetual,  but  did  not  extend  the  operation  of  the  statute  of  the 
36  Geo.  3  to  Ireland.  The  4th  section  of  57  Geo.  3,  cap.  6, 
has  been  principally  relied  upon,  which  expressly  gives  the  bcmefil 
of  the  7  &  8  W.  3^  andjthe  7  Anne,  cap«  21,  to  peisona  aecuaed 
of  any  treason  madQ.gr  declared  by  that  act  of  the*57  Geo.  3; 
and  it  is  enough  to  say  that  the  charge  in  the  sixth  coont  ia  not 
for  any  treason  made  or  declared- by  that  statute.  With  regard 
to  the  statute  of  the  1 1  and  12  Vic,  the  only  effect  of  that  atatpte 
was  to  extend  to  Ireland  certain  of  the  provisions  of  the  36  G^. 
3,  made  perpetual  by  the  57  Geo.  3,. and  the  4th  sec.  of  the.57 
Geo,  3,  which  has  been  relied  upon,  is  limited  to  treason,  mad^  or 
declared  by  that  act ;  aud  the  treason  which  is  the  sutgect  of  the 
sixth  count  was  not  one  of  them,  and  tp  which,  therefore,  it  does 
not  apply.  As  to  the  objection  that  the  counts  charging  the 
levying  of  war  in  Ireland  do  not  charge  an  offence  which  in  point 
of  law  amounts  to  treason,  this  objection  depends  upon  the  oqn* 
struction  of  the  statute  of  Henry  7,  passing  by  the  name  of  Pofn- 
ing's  Law.  By  that  statute  we  think  that  those  acts  which  nere 
treason  in  England  by  the  statute  of  Edward  3,  were  made  triassnn 
tn  Ireland  if  committed  there,  and  we  cannot  deem  it  necessary  to 
say  more  upon  the  subject  than  that  the  terms  of  the  atatiite 
admit  of  no  doubt.  As  to  the  objection  to  the  aUocutoa*  we  think 
it  is  in  the  proper  form.  All  that  the  prisoner  .in  that  stage  of  the 
proceedings  can  properly  be  asked  is;  what  has  he  to  .ai^  .wfaf 
judgment  should  not  be  pronQU9cedi  and.  aa  to  precedoalbs  wkidli 
go  further,  we  deem  the  matter  beyond  the.  q[iiei»tion  stated  ta  be 
surplusage.    The  only  remaining  error  assigned  xefiBrm..ti^«,|he 
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challenge  of  the  jary.  That  error  has  not  been  urged  at  y^tor 
lodMiipe'  \mr,  and  we  think  it  was  very  properly  abandoned,  as 
the  qaeatkm  is  not  open  to  any  donbt,  the  language  of  the  statute 
of  9  Geo.  4  bemg  dear  and  umaibigvoiiB." 

WORKHOUSE. 
Order  fiir  hmU&Kf—UmjwUif  of  pmrdi<m9'^Co9t$  on  showing 
omue  im  first  msimioe^ — Where,  by  order  of  the  Poor-law  Commis- 
BMners,  under  stat.  4  &  5  Wil^.  4,  c.  76,  s.  39,  guardians  are  ap. 
pointed  to  administer  the  poor-law  in  a  single  parish,  the  consent  to 
an  order  for  building  a  workhouse  in  such  parish,  under  sect.  23, 
must  be  given  by  a  majority  of  the  guardians,  as  it  is  in  the  case  of 
a  union,  under  sect.  88,  and  not  by  a  majority  of  the  rate*payers. 
Where  the  Poor-law  Commissioners,  under  the  privilege  given  by 
stat.  4  &  5  W.  4,  c.  76,  s.  106,  show  cause  in  the  first  instance 
against  a  motion  for  a  certiorari  and  succeed,  the  court  m\\  grmnt 
them  costs,  if  proper  ground  appear  for  it,  though  the  general  rvde  of 
practice  is  that  a  party  showing  cause  in  the  first  instance  shall  not 
have  costs.  Reg.  v.  Poor-law  Commissioners,  in  re  St.  Mary 
Ahbois»  Kensington,  9  Q.  B.  291. 


APPEAL  [ante.  p.  1]. 
I .  €Mer  of  remowd — Thne  for  append — Entrg  and  respite — ^Afim- 
[ante,  p.  5 — 7] — Costs  of  motion  ^br  mandamus  ana  writ 
AppeHants  against  an  order  of  removal  are  entitled  to  enter  and 
Rspite  the  appeal  at  the  sessions  next  following  the  order,  without 
giving  order,  though  more  than  thirty-five  days  (stat.  4  &  5  Will.  4, 
c.  96,  ss.  79,  81)  have  elapsed  between  the  receipt  of  the  order  and 
the  holding  of  the  sessions,  and  to  have  the  appeal  tried,  upon  notice, 
at  the  -next  session  after.  The  sessions  having  refused  to  hear  an 
Appeal  because  more  than  thirty<*five  days  had  elapsed  between  the 
ttceipt  of  the  order  and  the  next  sessions,  the  Court  of  Queen's 
Befii6h  granted  a  mandamus  calling  upon  them  to  enter  continuances 
and  bear ;  and,  the  writ  having  been  obeyed,  costs  were  granted  to 
the  itppellants  on  motion,  though  the  respondents,  in  opposing  the 
itfie-  tdai  far  a  mandamus,  supported  a  judgment  of  the  session  in 
tbA^lh^Mr ;  and  though  the  tpipeUants  uHhnately  succeeded,  not  on 
the  qMtion  of  settlement,  but  on  the  omission  of  the  respondents  to 
Miti  wftii  theextminations  a  dacmnent  relsrred  to  in  them.  Reg. 
yt.iklfihafkes  if  Loitdon,  9  Q.  R.  41. 

'  Fer  hotit  SMMian :  '*  It  has  alwaya  been  understood  that  no 
^hfWetf'O'the  MBia  as  no  rsasaoaMa  notioa ;  and  that  if  no  notice 
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has  been  g^ven  of  trial  at  the  first  practicable  sessions,  and  they 
are  the  sessions  next  after  the  order,  and  the  appeal  is  then 
entered,  the  court  of  sessions  is  boand  to  adjourn  it.  As  to  the 
costs,  I  think  that  there  is  nothmg  to  take  tbis  case  oat  of  the 
ordinary  rule.  It  is  tme  that,  'when  the  appeal  first  came  on,  the 
respondents  had  the  decision  of  a  learned  person  in  their  hraar, 
but  that  does  not  prevent  the  application  of  the  rule  when  a  man- 
damus is  moved  for  and  granted  after  cause  shown." 

2.  Dismissal  of  appeal  for  non-production  of  original  order — Appeal 
after  subsequent  removal, — At  the  hearing  of  an  appeal  against  the 
removal  of  a  pauper,  the  respondents  objected  that  the  appellants 
could  not  be  heard,  the  original  order  not  being  produced,  and  no 
notice  to  produce  it  having  been  served  ;  the  sessions  dismissed  the 
appeal.  Subsequently  the  pauper  was  removed,  and  the  appeUanta 
appealed  to  the  next  quarter  sessions,  but  the  court  refused  to  enter- 
tain the  appeal.  Upon  motion  for  a  mandamus :  Held,  first,  that 
the  first  appeal  was  properly  dismissed,  the  practice  of  the  comrt 
requiring  the  production  of  the  original  order ;  and,  secondly,  that 
there  was  no  right  of  appeal  upon  the  subsequent  removal  of  the 
pauper.  Reg*  v,  the  Justices  of  Peterborough,  18  Law  J.,  N.  S., 
M.  C,  79. 

APPRENTICE  \ante,  p.  11]. 

1 .  Evidence  of  order  for  binding  parish  apprentice-signature  of 
justices, — On  appeal  against  an  order  of  removal,  the  respoDdenta 
alleging  a  parish  apprenticeship,  and  ground  having  been  laid  for  the 
reception  of  seconikay  evidence,  the  respondents  produced  the  register 
hooks  of  parish  C,  which  contained  an  entry  in  the  form  prescribed 
by  42  Geo.  3,  c.  46,  s.  1,  stating  that,  on  7th  April,  1823,  W.  S., 
aged,  &c.,  son  of,  &c.,  was  bound  apprentice  to  R.  B.,  fiumer, 
residing,  &c.,  until  the  age  of  twenty-one,  by  the  overseers  of  C, 
who  were  named.  In  the  last  column  were  the  words,  "  M  igistratea 
assenting,  J.  H.,  L.  St.  A.,"  which  appeared  to  be  the  actual  sigaa- 
tures  of  magistrates  so  named.  The  apprenticed  party,  in  his  ezami- 
nation,  deposed  that  he  was  bound  apprentice  by  the  overseers  of  C, 
and  stated  the  other  particulars  relating  to  himself,  as  given  in  the 
register.  The  sessions  held,  on  objection  taken,  that  the  examina- 
tions did  not  contain  sufficient  legal  evidence  of  the  apprentieeah^, 
because  they  did  not  show  that  the  justices  had  made  any  order  far 
the  binding,  as  directed  by  stat.  56  Geo.  3,  c.  139,  s.  1,  thoogb  In 
the  opinion  of  the  sessions  it  did  appear  that  the  justices  had  allowdL 
by  signing  and  sealing,  an  indenture  which  recited  an  ordcTt  and 
they  quashed  the  order  of  removal,  subject  to  a  case,  which  pot  the 
-question  whether  sufficient  legal  evidence  of  a  parish  af^reatioHhv 
appeared  in  the  examinations :  Held,  that  the  signature  of  the  jaatkes 
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would  haTe  been  evidence  of  an  aseent  under  atat.  42  Geo.  3«  c. 
46 ;  bat  that  the  aeaaiona  conld  not  presume  from  the  facts  and 
documents  an  order  or  an  allowance  by  the  justioes,  pursuant  to 
Stat  56  Geo.  3,  c  139,  s.  1.  Reg  ▼•  InkabitontM  of  East  Stonehoute, 
10  Q.  B.  230. 

Per  Denman,  C.  J. :  "  The  entry  was  obviously  made  in  obedi« 
ence  to  the  42  Geo.  3,  c.  46^  which  requires  the  register  to  be 
kept,  and  gives  the  form,  the  last  column  of  which  is  headed 
'Magistrates  assenting,'  with  the  words  underwritten,  'to  be 
signed  by  themselves ;'  the  object  of  this  part  of  the  register 
being  to  preserve  a  record  of  the  particular  justices  with  whose 
assent  any  particular  apprentice  was  bound.  This  entry,  there- 
fore, in  a  case  where  secondary  evidence  was  admissible,  would 
on  general  principles,  and  without  reference  to  the  provisions  of 
the  third  section  of  the  statute,  have  been  evidence  of  the  fact  that 
these  two  justices  had  assented  to  the  binding  ;  that  the  book  had 
been  presented  to  them  at  the  time  of  their  assenting ;  and  that 
they  had  then  signed  their  assent ;  for  the  entry  purports  to 
have  been  made  in  compliance  with  the  requisitions  of  the  statute, 
and,  therefore,  in  the  case  of  public  functionaries,  there  would  be 
the  ordinary  presumption  that  they  had  done  so.  But  it  is  now 
sought  to  carry  this  presumption  much  farther,  and,  because  the 
justices  appear  to  have  complied  with  the  requisitions  of  one 
statute,  it  is  to  be  inferred  that  they  must  have  complied  with  the 
very  special  requisitions  of  another." 

2.  Evidence  of  order  for  binding  parish  apprentices  and  alUnoance 
of  indenture — Examinations — [see  11  4r  12  Vict,  c.  31]. — ^To  prove 
before  a  removing  magistrate  that  the  pauper  was  bound  apprentice 
by  parish  officers  under  stat.  66  Geo.  3,  c.  1 39,  it  is  not  sufficient  to 
pat  in  the  indenture  itself,  and  verify  the  attestation  ;  the  order  for 
binding  and  the  allowance  of  the  indenture  must  also  be  severally 
proved ;  and  a  due  making,  so  proved,  of  such  order  and  allowance, 
nmst  appear  by  the  examinations  sent  with  the  copy  of  order  of 
removal.     Reg  v.  Inhabitants  ofChiswick,  10  Q.  B,  241,  n. 

3.  Parish  apprentice — Reference  to  order  for  binding — Allowance 
of  indentures — Notice  of  appeal,  signature  by  overseers.^- A  notice  of 
appeal,  signed  by  eight  overseers  of  the  poor  of  a  township  in  a 
borough,  the  justices  of  which  were  empowered  to  appoint  one  or 
more  additional  overseers  for  the  township,  should  be  intended  to  be 
signed  by  a  majority.  An  indenture  of  apprenticeship  purported  to 
be  made  "  with  the  consent  and  approbation  of  two  justioes  of  the 
West  Riding,  whose  names  are  hereunto  subscribed;"  and  the 
allowance  was,  "We,  two  justices  in  and  for  the  West  Riding,  in 
confirmation  of  our  order,  under  our  hands  and  seals,  bearing  even 
date  herewith,  do  hereby  assent  to  the  binding,  and  sign  our  allow 
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atiee  liereof »  hetmn  Ibe  mmt  m  eaBeuted  by  coy  of  the  •tbcr  fartm 
hereto  T*'  iMd,  Irst,  ti«t  k  appeared  that  the  joitioes  were  in  te 
West  RiifiBg  wliea  thef  lipwd;  eeoondly,  that  the  order  lor  hiad- 
mg  irsB  duly  referred  to  in  the  indentore,  vithin  sect.  1  of  atat.  .59 
Geo.  3,  c.  139.  Reg.  y.  Aldborough,  18  Law  Jonm.,  N.  &m  If .  €L 
61  ;  S.  C.  13  J«tr.  323. 

Per  Deamaa,  O.  J. :  "  The  last  ofajecftioa  is,  ^at  the  order  is 
ttot  referred  to  by  tta  date  in  the  indentore ;  the  allowance,  wUch 
eontaiBB  what  is  reqwed*  beiag  said  to  be  not  in  the  indeartore, 
and  a  reference  in  the  iadentiire  to  the  attowaace  not  Buking  it 
a  part  thereof;  and  Sex  t.  fiawbergh  (2  B.  and  C.  222)  was 
relied  on  ;  bat  it  appean  to  ns  that  that  case  is  inappUcaUe  ;  for 
there  the  date  of  the  order  was  not  referred  to  upon  the  inatm- 
tnent  at  all — here  it  is.  llie  esaeotial  fact,  therefore^  of  that 
case  is  absent  from  this.  Upon  principle,  also,  it  appears  to  ns 
that  the  <^ectioii  fails.  If  the  allowance  is  in  the  iodeninre, 
the  reference  to  the  date  which  is  in  the  aUowanee  is  also  in  ibe 
tadentare ;  for  the  reference  to  the  dale  of  an  order  being 
equally  effectoal  <m  whatever  part  it  may  be  written,  and  not 
'being  the  act  of  any  one  in  particular,  the  place  where  it  may 
<>e  found  within  the  four  comers  of  the  instrameat  ought  not 
to  affect  its  validity*  If  the  parties  procured  it  to  be  written 
before  they  eaecnted  the  deed,  whether  the  writing  was  above 
or  below  the  seal,  whether  on  the  side  or  the  back,  and  whether 
the  language  of  the  reference  purported  to  be  that  of  all  who  seal 
•or  of  one  only,  or  of  another  person ,  and  to  be  adopted  by  them, 
the  statute  would  be  complied  with.  It  is  almost  superfluooa  to 
oite  antborities  to  show  tiwt  aU  tiiat  is  written  on  the  instmineat, 
according  to  the  intention  of  the  parties  before  execution,  consti- 
tates  the  deed,  and  that  matters  subacribed  or  indorsed  may  be 
incorporated.  Brolie  v.  Smith  (Moo.  679)  ia  in  point,  aad  the 
doctrine  has  been  uniformly  acted  on  since/' 

ASSAULT. 
Convkiian  under  9  Geo.  4,  c.  31,  s.  27 — ^AaaZ/jr,  UwhomftiyQUe. 
— 9f  the  9  Geo.  4,  c.  31,  s.  27,  power  is  given  to  two  jontices,  in 
-cases  ctf  assault,  to  impose  wpon  the  ofiander  a  fine  Aot  i  ■  ■■  di>i|[ 
^  *'  to  be  paid  to  aome  one  of  the  overseers  of  the  poor^  or  to  seme 
odier  officer  of  the  pariidi,  township  or  place  ia  which  the  ofieaoe 
ahall  have  been  committed,  to  be  by  such  overseer  or  officer  paid  over 
to  the  ose  of  the  general  vsite  id  i3t»  county,  ndii^.  or  dieiaioa  in 
^hieh  sadi  parish,  township,  or  phne  ahall  be  sitnate ;*'  and  sect.  35 
provides  thsft  the  oonvietkm  may  be  drawn  op  in  a  gihren  imrmm  or 
in  any  otber  f orm  of  words  to  the  aaase  eAct ;  HekUthata 
tion,  by  m\Mk  the  pemlty  waa  ordered  to  be  paid  **  to  the 
<€  tiie  ooaaty  of  C,  in  whieh  the  aaid  offaMe  waa  onaaitSBd*  iv  be 
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kf  Mb  sfplied  acoerdmg  to  tile  A«ctiont  of  tlie  atstute,  &e.,  or  the 
petty  ia  defoalt  to  be  tmpritoned  for  two  moothe,  &c.,  was  bad ;  and 
Hiet  the  jeitieee  were  lieble  hi  treepeae  for  the  impriaonment  of  the 
perty  iwder  It.  GAedtfedlr.  Wilbralkm,  5  C.  B.  64&;  8.  C.  8  New 
h  Gee.  397;  ItfJar.  186. 

BASTARI>-[aiii9,  p.  8 — 4}. 
1.  Stmimnmi in  m^der  that 9fndene9 given*' m  presence  and  heinring/* 
order  in  betterdT  for  the  payment  of  expenees  of  the  mainte- 
of  an  illegitimate  ohild,  under  the  7  ft  8  Viet,  c  101,  and 
8  &  8  Viet.  e.  10,  whether  the  defendaat  appears  in  person,  or  by 
•Homey,  to  answer  the  complaint  of  the  woman  before  the  jastrces, 
sJbcNild  state  on  the  fsee  of  it,  that  the  eridenee  was  given  **  in  the 
pwsencc  and  hearing"  of  the  defendant,  or  of  his  attorney,  as  the 
eaae  may  be  ;  and  if  after  appearance  there  is  any  special  reason  for 
emitting  that  statement,  it  shonld  be  suggested  on  the  fece  of  the 
eirdter.  Where,  in  an  order  drawn  np  on  a  printed  form  under  the 
8  &  9  Vict.  c.  10,  it  was  stated  that  the  putative  iather  appeared 
belope  the  jostices  in  pursuance  of  the  smamoos ;  but  the  words  **  in 
ttepresenee  and  hearing  of  the  said,"  &e.  (after  the  statement  of  the 
proof  being  given  and  the  evidence  received)  were  struck  out : 
BeU,  on  motion  for  a  certiorari,  that  the  order  was  bad,  and  that  the 
coort  would  not  presume,  these  words  being  struck  out,  that  the 
proof  and  evidence  were,  nevertheless,  received  and  given  in  the 
presence  and  hearing  of  the  putative  father,  or  of  his  attorney.  Reg, 
fr.  Grafton,  5  Dowl.  and  Lownd.  568. 

Per  Wightman»  J. :  "It  seems  to  me,  looking  at  the  two 
statutes,  and  the  forms  in  the  schedule  to  the  8  &  9  Vict.  c.  10, 
with  the  notes  to  those  forms,  that  whether  the  defendant  appears 
in  person  or  by  attorney  to  answer  the  complaint  of  the  womaa 
before  the  justices,  the  order  ought  to  state  on  the  face  of  it,  that 
the  evidence  was  given  '  in  the  presence  and  hearing  of  the  defen- 
dant, or  of  his  attorney  a'  as  the  case  may  be ;  and  that  if  there  is  any 
special  reason  for  omitting  that  statement, after  appearance,  it  should 
be  suggested  on  the  face  of  the  order." 

8.  Child  bam  abroad. — ^The  putative  father  of  a  bastard  child, 
bma  abroad,  of  a  foreign  mother,  eannot  be  forced,  by  an  order  of 
jvstiees,  made  under  the  statute  7  ft  8  Viet.  e.  101,  sect.  8,  to  pay 
t#  the  mother  a  weekly  sum  of  money  lor  the  maintenance  of  the 
ddld.     Bsg.  v.  BUtne,  18  Jnr.  654. 

Pmr  Coleridge  J. :  "  The  3rd.  eeet.  of  the  atat.  7  &  8  Viet.  c. 
K>1,  ie  part  of  a  tjttma  regardii»g  baatard  children,  lately  intro* 
diDocd  by  the  liegislaiCaTe,  in  subatitatioii  of  a  forma*  system*  In 
order  to  eoaetme  the  latter,  we  shovid  look  at  the  former.  Upon 
ao  dobg.  It  will  be  seen  that  the  vesy  first  condition,  always  eon- 
tempialS^  by  the  Legtsktmre,  haa  been,  tiwt  the  ohiki  wea  ben  in 
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the  parish.  In  the  stat.  18  Elis.  c.  3,  it  is  sud  to  be  conceming 
bastards  begotten  and  bom  out  of  lawful  matrimony,  the  said  bas- 
tards being  now  left  to  be  kept  at  the  charges  of  the  parish  whet* 
they  be  bom.  It  is  the  same  in  all  the  subsequent  statutes.  But 
to  speak  of  a  child  being  bom  in  the  parish  is  the  same  thing  as  to 
say  it  was  bom  in  England.  It  seems  clear  to  me  that  the 
Legislature,  in  the  latest  statutes,  has  been  dealing  with  the  same 
sort  of  bastards  with  which  it  was  always  dealing,  namely,  those 
bora  in  England,  so  as  to  bring  probably  a  burthen  on  the  parish. 
The  Legislature,  in  using  the  word  "  bastard,"  must  be  taken  to 
have  intended,  bastard  with  the  incidents  and  according  to  the  rules 
of  EInglish  law.  It  could  not  have  been  intended  that  the  justioea 
should  inquire  whether  a  child,  born  abroad,  of  a  foreign  mother, 
was  a  bastard  or  not.  If  it  be  bastard,  and  bora  abroad,  it  has  no 
settlement,  and  is  therefore  no  burthen  in  England.  I  am  oi 
opinion  that  this  order,  which  states  that  the  child  in  question  was 
born  abroad,  a  bastard  of  a  foreign  mother,  is  bad  on  the  face  of 
it,  and  not  within  the  statute.  As  to  the  question  of  humanity, 
there  are  always  two  sides  to  it,  and  courts  of  justice  cannot  enter 
upon  it." 

3.  Order  of  maintenance — Statement  of  evidence  in  order — "  0» 
oath,** — An  order  in  bastardy,  commencing  "  Whereas  S.  (the  pu- 
tative father)  having  been  duly  served  with  the  said  summons." 
&c.,  "  and  now  appearing  in  pursuance  thereof,"  proceeded  as  fdl* 
lows  :  "  And  it  being  now  proved  to  us  in  the  presence,"  &c.,  "  (^ 
the  attorney  attending  on  behalf  of  S."  (that  the  child  was  born  a 
bastard,  &c.)  ;  and  we  having  in  the  presence,  &c.,  "  of  the  sidd  at- 
toraey,"  &c., "  heard  the  evidence  of  (the  mother)  ••  and  no  evidence 
having  been  tendered  on  behalf  of  S.,  it  then  adjudged  S.  to  be  the 
putative  father  :  "Held,  sufficient,  since  the  8  &  9  Vict.  c.  10 z 
Held,  also,  that  the  form  of  order  given  in  the  schedule  of  that  act 
does  not  require  it  to  be  set  out  that  the  evidence  was  given  on  oath, 
Reg.  v.  Shipperbottom,  10  Q.  B.  Rep.  514. 

Per  Penman,  C.  J. :  "  On  looking  at  the  form  given  by  the  8 
&  9  Vict.  c.  10,  Sched.  No.  8,  my  brother  Patteson  remarks  that, 
in  the  latter  part  of  it,  to  the  words  "  and  having  also  heard  all 
the  evidence  tendered  by  the  said"  (blank)  this  note  is  appended: 
"  Should  the  defendant  appear  by  attorney  or  counsel,  it  will  be 
then  only  necessary  to  erase  the  word  '  by',  and  add  '  on  behalf 
of.'  "  And,  in  the  order  now  before  as,  Uiese  words  are  accord* 
ingly  put  in  their  proper  place.  The  form,  therefore,  clearly  ie» 
cognises  that  the  defendant  may  appear  by  attorney.  If  so.  al* 
though  the  form  has  not  been  adapted  to  the  appearance  hy 
attorney  in  that  earlier  part  of  it  which  is  now  attad^ed.  we  most 
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consider  that  it  is  sofficientlj  followed,  if  the  necessary  alteration 
has  been  made  elsewhere,  to  express  such  appearance." 

BASTARDY. 

1.  Order  of  affiliatiim— Second  application — Appeal  to  quarter 
seeeions — Corroborative  emdence. — ^A  woman  applied  for  an  order  of 
affiliation  to  the  justices  of  the  petty  sesnonal  division  in  county  A., 
and  was  refused.  She  subsequently  removed  into  county  B.,  and 
there  made  a  second  application,  and  the  justices  made  an  order, 
which,  on  appeal*  was  confirmed  by  the  quarter  sessions :  Held,  that 
as  the  petty  sessions  and  the  quarter  sessions  had  general  jurisdiction 
over  the  subject-matter,  they  were  bound  to  bear  and  determine  such 
second  complaint ;  and  that,  although  proof  of  the  former  application 
having  been  dismissed  upon  the  merits  would  have  been  a  good 
answer  to  such  second  application,  neither  the  decision  of  the  justices 
nor  of  the  quarter  sessions  could  be  reviewed  by  the  court  of  Q.  B. 
Held,  also,  that  upon  appeal  by  the  putative  father  the  quarter 
sesuons  may  confirm  such  order  without  requiring  any  corroborative 
evidence,  if  tbe  appellant,  after  he  has  unsuccessfully  taken  objections 
in  point  of  law,  retires  from  the  case.  Reg,  v.  Justices  of  Bucking^ 
hamshire,  18  Law  J.,  N,  S.,  Mag.  Cas.  113. 

Per  Wightman,  J. :  "  When  the  second  petty  sessions  received 
the  application  of  a  woman  resident  within  their  division,  they 
were  a  tribunal  having  jurisdiction  over  the  question.  A  former 
decision  upon  the  merits  in  favour  of  the  putative  father  was  an 
answer  to  the  application,  provided  it  was  made  out  by  evidence* 
This  evidence  tbe  petty  sessions  were  bound  to  hear  and  decide 
upon.  It  is  clear  that  they  had  jurisdiction  to  dismiss  tbe  appli* 
cation  if  the  answer  was  proved.  It  follows  that  they  had  juris- 
tion  to  grant  the  application  and  make  the  order  if  the  proof  in 
their  estimation  failed.  At  the  quarter  sessions  the  same  principle 
applies." 

2.  Order  of  affiliation^Petty  session  division — Petty  s^sions.^^ 
By  7  &  8  Vict.  c.  101,  s.  2,  an  application  for  an  order  of  affiliation 
mast  be  made  to  a  justice  of  the  peace  acting  for  the  petty  sessional 
division  in  which  tbe  woman  resides,  and  the  person  alleged  to  be 
the  father  of  the  child  must  be  summoned  to  appear  at  the  petty 
sessional  division  in  which  such  justice  usually  acts.  In  a  late  case 
an  order  in  bastardy  having  the  following  caption :  "  At  a  petty 
sessions  of  &c.,  holden  in  and  for  the  petty  sessional  division  of  H.« 
in  the  said  county  at  H.  aforesaid" — set  forth  an  application  by  a 
woman  "  residing  at  N.,  within  this  division,"  to  a  justice  "  acting 
for  this  division."  It  appeared  that  the  justices  who  made  the  order 
were  resident  in  the  township  of  H.,  that  they  usually  acted  for 
diyers  townships  in  the  neighbourhood,  including  the  townships  of 
N.  and  H. ;  that  there  was  a  petty  sessional  division  called  "  the  B, 
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'  wJtluB  frUcli  KTonl  fWlly  mmmmi  watJUUL,  md  one  of 
tiiematH.  Hie  quarter  mcmuiM  deieuaitted  that,  by  the  wofed>  "a 
petty  sesaions  holden  in  and  for  the  petty  seauonal  diTiuon  of  H./' 
liheir  4uidentood  the  "  petty  eeeaioiMi  holdai  in  and  for  the  petty  aes- 
«iflBal  division  of  B.«  hokkn  at  H. :"  Ilehl*  that  the  oeder  nppeand 
to  be  aaade  at  a  petty  aeasioaal  diviaion^vhieh  did  not  exist,  and  w, 
tfaereioie*  bad.  The  pnctiee  of  holding  petty  seaaiona  at  nsvy 
-aiithin  the  divioon  of  a  ooDdty  doea  net  oonatitate  it  a  petty 
dhriaioa.  The  quarter  aeaeiona  on^it  to  take  jndicial  notice  of  the 
petty  aeaaional  diviuons  in  thetr  comty.  Reg.  t.  WUtiief^  18  Imw 
Jottm.,  N.  &,  M.  C.  96;  &  C.  23  Jar.  403. 

Per  Denman,  C.  J. :  "  We  cannot  agree  that  in  any  aeaae.  tfe 
iooaest  that  can  be  given,  do  these  facta  warrant  ua  in  holdingthat 
-any  petty  aeaaional  diviaion  id  Haalingden  eziated ;  and  the  fidlaey 
on  which  the  argument  rested  liea  in  oonfottoding  the  holding  of  a 
petty  seeeion  with  the  exiateoee  of  a  petif   seemonei   dwiaiem. 
Wherever  two  magistrates  meet  within  the  linuta,  and  by  virtae  ef 
their  commission ,  and  transact  such  a  business  as  they  are  oom- 
petent  to  tnmsact  there,  they  hold  a  petty  session — ^if  it  be  not  a 
general  quarter  or  special  session ;  but  the  place  in  which  they  ao 
meet,  if  they  meet  there  ever  so  many  times^  does  not  thereby  be- 
come a  petty  sessional  division  ;  nor  by  any  act  or  acta  of  their 
own  can  tbey  make  it  so,  if  such  place  be  already  within  the  ambit 
and  parcel  of  a  division  already  recognised.     To  this  point  the 
language  of  Bayley,  J.«  in  Rex  v.  TheJuHicee  of  Devon  (IB*  and 
Aid.  588),  is  very  important.     There  it  appeared  that  two  ma- 
gistrates, without  the  assent  or  knowledge  of  tbe  other  magistrates 
of  an  existing  division,  attempted  to  creste  a  smaller  one  within  it, 
•and  they  had  gone  on  holding  sessions  there  for  five  or  six  3^ear8. 
Bayley,  J.,  said  (p.  592),  '  The  body  of  magistrates  in  a  large  divi- 
sion cannot  be  subdivided  in  this  way ;   the  subdivision  shoald  at 
ieast  be  made  by  the  consent  of  the  whole  body  at  their  petty 
aeasions.     For,  if  these  two  magistrates  may  thus  subdivide  theaa- 
aelves,  any  other  two  might  do  the  same ;  and  so  the  whole  diai- 
aioo  might  be  separated  into  snoall  districts,  and  great  inoonvcw- 
«noeE  might  be  prodaced*'     This  was  said  before  tbe  passing  of 
the  9  Geo.  4,  c«  43,  and  the  argument  is  much  stronger  since  the 
|}a86ing  of  that  act;  for  that  act  provides  a  regular  mode  1^  which 
Slew  divisions  may  be   made,  within  which    (by  sect.   6j   'all 
enatters  and  things  which,  by  law,  then  were,  or  thereafter  nag^ 
he  required  to  be  or  which  then  were  naually  transacted  or  defcar- 
miaed  within  the  division  within  which  theeame  shall  have  ariaaB, 
•or  the  parties  therein  concerned  iahi^t  or  exerdse  their  trade  m 
aMiog,  and  by  or  hefove  one,  two,  or  laore  jostioea  of  the  pemm 
4w«lUngor  nsoall^  noting  within  the  aaaae,  shall  be  transacted  aad 
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^Iff^  ■■fc^Tinj  *  Thne  ^MMPds  oMuwt  ht  tiinHini,  in  tiiflir 
taoo,  to  Uiefornatieoof  ttei^tpecUteMionddivisioBivaiidtkif' 
certaiDly  are  not  so  linitcd  in  pnctios.  If  we  we  to  look  to  Ite 
polioy  of  the  tkmg,  few  things  can  be  more  miediieroas  tiian  to 
enoonrage  the  unanthorieed  formation  of  p^ltj  aewional  diviraur, 
to  be  attended  by  a  email  nnmber  of  magiitrBteB ;  bnt,  ai  regards 
the  oaee  in  hand,  there  eecmt  no  eridenoe  that  anch  a  tlnng  has 
been  thooght  of  or  attempted.  The  two  jottioes  dearly  thought 
themeelvea  acting  in  and  for  the  larger  and  reoogniaed  division  ; 
they  had  a  right  to  hold  their  seaaiona /or  tktit  dknskm  where  thej 
have  held  it ;  bat  they  hare,  or  their  derk  hat,  made,  in  the  par* 
tioolar  instance,  a  mistake  in  the  name  of  tiie  divirion,  'Wnen 
the  bastardy  acts  apeak  of  a  division  within  ^ich  a  person  dwdls, 
or  a  magistHBte  usoally  acts,  they  dearly  speak  of  a  district  with 
some  known  limits ;  but  who  can  say  that  here  there  is  any  diTi« 
«on  of  Haslingden  with  any  snch  limits  ?  It  is  dear  that  Has* 
lingden  is  but  a  place  within  another  division  having  limits,  la 
which  division  petty  sessions-  for  that  whole  division  are  hdd  at 
more  than  one  place,  Haslingden  being  one  of  those  places." 

BRIDGE. 
Freseniment/orbemg  9ut  ofrepmr — StwhOeimcofpcratwg  prcmaunm 
hy  rtferemce,^BY  13  Geo.  3,  c.  78,  s.  24,  power  is  given  to  a  single 
jnstioe  to  present  any  highway  or  bridge  oat  of  repair.  The  4S 
Geo.  ^.  c.  59,  enacts  that  all  matters  and  things  in  13  Geo.  3,  c.  78; 
iwntained  relating  to  highways  shall  be  extended  to  county  bridges 
as  laliy  as  if  they  were  repeated  and  re-enacted  therein.  Statute 
5  &  6  Will.  4,  c.  50,  expressly  repeals  13  Geo.  3,  c.  78,  leaving 
VBtooohed  the  43  Geo.  3,  c.  59,  and  by  sect  99  abolished  all  pro* 
aesitasents  for  non-repair  of  highways.  By  the  interpretation  danae 
(aei^  5)  "  highway"  is  not  to  include  county  bridges  :  Held,  that 
the  power  conlerred  by  43  Geo.  3,  c.  59,  on  a  single  justice  of  pre* 
seating  a  county  bridge  is  not  repealed  by  the  5  &  6  Will.  4,  e* 
50.  Reg  v.  JtuUees  of  Breeoiuhire,  18  Law  Joum.,  N.  S.,  Mag. 
Csa.  123. 

The  court  waa  of  opinion  that  the  caae  could  not  be  distls- 
gvished  from  Reg.  v.  Inhab.  of  Merionethdiire  (6  Q.  B.  Rep. 
343;  S.  C.  13  Law  Joum.,  N.  S.,  Mag.  Cas.  158). 

CORONER. 
Charges  and  expenses  of «—  Discretion  of  gmrier  sesskm.^^^ 
A  «onmer  is  not  entitled  to  any  remnneratioii  for  Itolding  an 
vnless,  in  the  judgment  of  the  court  of  quarter  sessions,  it 
proper  that  such  inquest  should  have  been  hdd ;  and  the  Court 
of  Queen's  Beodi  will  not  review  the  judgment  of  the  sessions  on 
titts  pamt.  But  diabarsementB  made  by  ^e  coroner  under  stat.  7 
liilL  4  Jt  1  Vkt.  c  68,  after  the  terminalion  of  the  inquest.  flMst 
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be  repud  to  him,  whether  it  was  proper  that  such  inquest  shoidd  be 
held  or  not ;  and  the  sessions  have  no  power  to  disallow  them. 
Eeg  v.  Justices  of  Camuirihenshire,  10  Qr  B.  796. 

Per  Denman,  C.  J. :  "  All  temptation  to  hold  inquests  iuuie« 
cessarily  is  removed  by  making  the  coroner's  own  remnneratbn 
depend  upon  the  decision  of  the  jostices,  formed  upon  an  examina- 
tion of  all  the  circumstances.  But  those  who  obey  his  authority,  as 
they  must  do.  in  giving  their  attendance  and  taking  part  in  any 
inquest,  have  their  remuneration  certain ;  while,  if  he  errs  through 
inconsideration  or  officiousness,  he  is  not  punished  to  such  an 
extent  as  might  tend  to  make  him  improperly  slow  in  the  execu- 
tion of  his  office,  which  might  be  the  case  if  he  held  every  inquest 
at  the  peril,  not  merely  of  losing  his  own  time  and  labour,  but 
being  saddled  with  all  the  expenses  of  the  inquiry." 

COSTS. 
Indictment  removed  by  certiorari — Party  grieved.--^ An  indictment 
may  be  removed  by  certiorari  by  a  defendant  upon  his  giving  a  recog- 
nisance to  try  in  due  course,  and  to  pay  costs  if  convicted.  And  it 
is  provided  by  5  Will,  and  Mary,  c.  1 1 ,  s.  3,  "  that  if  the  defendant 
prosecuting  such  writ  of  certiorari  be  convicted  of  the  offence  for 
which  he  was  indicted,  then  the  said  Court  of  King's  Bench  shall 
give  reasonable  costs  to  the  prosecutor,  if  he  be  the  party  grieved  or 
injured,  or.be  a  justice  of  the  peace,  mayor,  bailiff,  constable,  head- 
borough,  tythingman,  churchwarden,  or  overseer  of  the  poor,  cr  any 
other  civil  officer,  who  shall  prosecute  upon  the  account  of  any  het 
committed  or  done  that  concerned  him  or  them,  as  officer  or  officers, 
to  prosecute  or  present,  which  costs  shall  be  taxed  according  to  the 
course  of  the  said  court ;  and  that  the  prosecutor,  for  the  recovery 
of  such  costs,  shall,  within  ten  days  after  demand  made  of  the  defen* 
dant,  and  refusal  of  payment,  on  oath,  have  an  attachment  granted 
against  the  defendant  by  the  said  court  for  such  contempt ;  and  that 
the  said  recognisance  shall  not  be  discharged  till  the  costsso  taxed  shall 
be  paid."  In  a  late  case  an  indictment  was  removed  by  certiorari 
under  the  5  Will,  and  M.  c.  1 1 ,  but  the  party  bound  over  to  proae* 
cute  was  not,  in  fact,  a  party  grieved  or  injured  within  the  meaning 
of  the.  statute;  however,  it  was  held  that  the  party  grieved  or 
injured,  if,  in  fact,  the  prosecutor,  was,  nevertheless,  entitled  to 
costs,  although  he  was  not  bound  over  to  prosecute.  Re^r.  Bishop^ 
18  Law  Joum.,  N.  S..  M.  C.  63 ;  S.  C.  13  Jur.  538. 

Per  Erie,  J. :  "  It  appears  to  me  that  Provis  was  the  prose- 
cutor within  the  meaning  of  the  5  Will.  &  M.  c.  11.  Another 
person  having  been  put  forward  as  prosecutor,  it  is  a  matter  to  be 
inquired  into  on  affidavit  who  is  really  the  prosecutor  under  this 
act  of  Parliament.  The  prosecution  was  set  on  foot  by  IVovia ; 
there  can  be  no  doubt  the  proceedings  were  taken  at  his  instanoc^ 
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for  he  instructed  the  attomej  hy  whom  they  were  condocted.     If 
an  action  had  been  brought  against  Provis  for  a  malicious  proae« 
cntion,  I  have  no  doubt,  within  the  meaning  of  the  statute,  he 
would  have  been  liable.     It  is  said,  howerer,  because  Stokes  was 
bound  over  to  prefer  an  indictment,  that  this  is  an  authority  for 
the  defendant's  counsel  to  contend  that  he  was  prosecutor.     That 
would  be  a  very  strong  circumstance  to  show  he  was,  if  nnex* 
plained ;  but,  being  explained,  it  does  not  prevent  the  parties 
from  shewing  who  the  real  prosecutor  is.     Stokes  was  authorised 
by  Provis,  so  that  it  would  apply  to  Provis  as  well  as  to  Stokes. 
IVovis,  then,  being  the  prosecutor,  is  the  party  grieved  within 
the  meaning  of  the  statute  ;  and,  as  he  fulfilled  the  conditions  of 
the  recognisance  entered  into  to  prosecute,  &e  is  entitled  to  costs. 
2.  Of  conviction — How  recoverable — 11  ^12  Vict.   e.  43,8.  18 
^stated  vol.  1  Mag.  N.  S„  173 ;  ante,  p.  32]. — By  29  Car.  2,  e.  7, 
a  justice  is  empowered,  in  case  of  a  penalty  not  being  paid,  to  levy  it 
by  distress  of  the  offender's  goods,  or  in  default  of  distress  to  place 
him  in  the  stocks  for  two  hours  unless  the  penalty  is  sooner  paid. 
The  11  &  12  Vict.  c.  42,  s*  18,  enacts,  that  costs  specified  in  con- 
victions shall  be  recoverable  in  the  same  manner  and  under  the  same 
warrants  as  any  penalty  adjudged  to  be  paid  by  such  conviction  is 
recoverable :  Held,  that  a  conviction  under  the  former  act,  which 
adjudged  the  offender  to  pay  5s.  penalty  and  lis.  costs,  and  if  not 
paid  to  be  levied  by  distress,  and  in  default  of  sufficient  distress 
adjudged  him  to  be  set  in  the  stocks  for  two  hours,  unless  the  said 
several  sums,  and  all  costs  and  charges  of  the  distress,  be  sooner 
paid,  could  not  be  supported.     Rei;^,  v.  Barton,   18  Law  Joum. 
M.  C,  N.  S.,  56;  S.  C.  13  Jur.  232. 

CRIMINAL  INFORMATION. 
Time  mthin  which  it  may  be  moved  for  against  a  magistrate. '^It 
has  been  laid  down  as  a  rule  by  the  Court  of  Queen's  Bench  that 
where  a  criminal  information  is  applied  for  against  a  magistrate,  the 
motion  must  be  made  within  two  terms  at  least,  and  then  early 
enough  to  allow  of  cause  being  shown  be/ore  the  end  of  the  term. 
But  in  one  case  (Rex  v.  Harries,  13  East,  271 ;  see  1  Gude's  Cr. 
Plract.  Ill,  n.  a.)  the  rule  was  qualified  by  the  addition,  "  no  assizes 
having  intervened."  But  it  has  been  held  in  a  late  case  that  a 
criminal  information  for  misconduct  in  office  may  be  moved  for 
against  a  magistrate  in  the  second  term  after  the  alleged  misconduct, 
though  an  assize  has  intervened,  the  motion  being  made  early  enough 
to  allow  of  cause  being  shown  in  the  same  term.  Reg.  v.  Saunders, 
10  Q.  B.  484. 

HIGHWAY. 
Information  against  parishioners  for  non'repair  of  highway — BiU 
fikrowfi  out  bg  interested  grand  jury. — ^The  Court  of  Queen's  Bench 
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granted  mi  informalion  agaimit  tbe  iwhubitanti  of  a  ptmh  lor  Mkn- 
xc^Mkir  of  A  road,  where  it  was  deposed  tkafc  a  biU  of  uidictacnt  bad 
been  preferred  at  the  aaaizes,  bat  thrown  oat  bj  the  grand  jiuy ;  that 
two  of  the  grand  jurors  were  proprietors  of  land  in  the  pariah ;  Ihst 
<me  of  them,  who  had  acted  oa  bdialf  of  the  parish  at  mi  euHux 
stage  of  the  dispute,  had  stated  to  the  fonwian  that  die  road  was 
jiseless,  and  that  both  had  taken  an  active  part  im  opfwsiag  the  find- 
ing of  the  indictment,  such  depositions  b^g  oontradieted  only  by 
general  statements,  that  the  two  had  taken  no  undue  or  active  part 
in  opposing  the  finding.  ^Reg,  v.  the  InhMimUs  of  C^pfoa,  &• 
LeoMrdTs,  10  Q.  B.  827;  S.  C.  12  Jur.  11 ;  17  Low  Joum.,  N.S., 
M.  C.  13. 

2.  Notice  of  appeal  [foUe,  p.  1 7] — Quarter  seeeions — Mmadamuf 
to  hear  appeal. — The  words  in  the  General  Highway  Act.  5  &  6 
WOl.  4,  c.  50,  s.  85,  '*  quarter  sessions  "  hdden  for  the  hoiit  withm 
which  the  said  highway  "  shall  lie/'  mean  the  quarter  sessions  hdd 
lor  the  "  county,  riding,  division,  shire,"  &c..  in  which  the  highway 
is  situate,  and  not  a  mere  adjoammenl  thereof  heki  within  a  par- 
ticular division.  Therefore,  where  the  quarter  sessions  for  the 
county  were  held  within  one  division*  and  afterwards  by  adjoun- 
aaent  within  three  other  divisions,  and  on  an  appeal  ander  tha 
86th  section  of  the  General  Highway  Act,  the  notice  of  appeal  was 
given  ten  clear  days  only  before  the  adjourned  sessions  at  which  tiie 
appeal  was  to  be  tried,  and  within  which  the  highway  was  ntuate» 
uid  not  ten  clear  days  before  the  first  holding  of  the  sessions,  and 
the  sessions  declined  to  hear  the  appeal  on  the  ground  that  the  notiee 
had  not  been  given  in  time,  tbe  Court  of  Q.  B.  refuaed  to  grant « 
mandamus  compelling  them  to  enter  condananoea  and  hear  dM 
appeal.     Reg,  v.  Justices  of  Sujff^olk,  5  D.  and  L.  558. 

Per  Erie.  J.4  "  The  [mctice  of  holding  the  court  of  qvarter 
sessions  by  adjournment  in  different  parts  of  the  same  oounfy  has 
no  doubt  arisen  since  the  tone  of  legal  metnory,  and  was  probaUf 
adopted  for  local  convenience,  and  to  save  expense  to 
having  business  at  sessions.  It  cannot,  howevor,  in  any 
alter  the  legal  constitution  of  those  sessions  ao  as  to  consCitafte 
them  original  aessiona  for  each  place,  or  in  fact,  in  any  way  to 
alter  their  character  from  that  of  an  adjoumaseftt  of  quartor 
sessions,  begun  at  one  place  and  thence  adjottraed  to  another* 
No  authority  was  cited,  nor  am  I  aware  that  any  eaiatiw  to  ahov 
that  sessions  '  for  the  liioit '  means  an  adjoomed  seasiona  held  at 
a  particular  place.'* 

LARCENY  [ante,  p.  18—22.] 
11  ^  12  Vict.,  c.  46^Larcetif  emi  rtcehnng-^'Severai  ctumtM-'^ 
Mketitm^ — ^Where  a  priaoaer  was  ohacged  in  aevend  catoals  «f  an 
iadictmei^t  varying  the  descriptioa  of  the  o&aoe  with  om  aet  a( 
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J,  and  Um  iirfinf^eot  ako  «0Dt«iiied  other  ooonta  of  *  aimOar 
Jobd.  ebtfgiog  tke  priaonor,  inder  the  11  and  12  Vict.  c.  46.  with 
leloBiooalj  nceivkig  the  ^aparty  atoloa :  Held,  no  objection  that 
there  waa  more  than  one  oonot  for  receiving,  and  that  the  coiuael 
Jar  the  firaatcaftion  had  propedgr  not  been  oJled  npon  to  elect  npon 
which  ooont  for  noeiving  he  wonld  fireoeed.  Meg*  v.  Beeiom,  16 
Lnw  J..  N«  S*.  Mag.  Cm.  1 17. 

LUNATIC  PAUPER  lamie.  pp.  4,  5.J 
J.  Order  of  mamtemnce^ 9  ^  10  Vict.  e.  66.  and  8  Sf  9  Vict.  c. 
126.— The  atatate  of  9  &  10  Vict.  c.  66  (aee  aa  to  aneodment  of 
thia  act,  voL  1  Mag.,  N.  S.,  p.  G3),  prohibiting  the  removal  of  a 
pauper  from  any  pariah  in  which  he  haa  reaided  for  five  yeara  next 
hetore  the  application  lor  a  warrant,  doea  not  affect  the  power  of 
aaakiag  an  order  for  maintenance,  under  atat.  S  &  9  Vict.  c.  126, 
upon  the  pariah  in  which  the  settlement  of  the  lunatic  ia  adjudicated 
to  be,  though  he  had  reaided  in  the  pariah  from  which  he  was 
lemoved  to  the  loaatic  asylum  for  &ve  yeara  next  before  aoch 
removal.     Eeg*  t.  ImkabitaMts  of  Leaden  Roothing,  13  Jur.  534. 

Per  Patteaoo,  J. :  "  It  ia  atated  in  the  caae  that  there  waa  no 
Gooniy  aaylom,  and,  therefore,  no  objection  could  be  made  to  the 
actual  removal  of  the  pauper  in  the  first  instance,  to  the  Innatic 
aaylnm ;  and  the  right  ao  to  remove  her  ia  aaved  by  the  proviao 
in  sect.  1  of  atat.  9  &  10  Vict.  c.  66.  If,  therefore,  that  had 
atood  alone,  it  would  not  have  been  prohibited  by  the  general 
words  of  the  enacting  clause.  But  it  is  said,  that  the  two  ordera 
made  afterwarda  amount  in  effect  to  snoh  an  order  of  removal,  bv 
ahifting  the  burthen  of  maintaining  the  lanatic,  and  that  they  are, 
therefore,  prohibited  by  that  atatate.  But  J  apprehend  that  ia 
not  80 ;  the  Lunatic  Act,  8  &  9  Vict.  c.  126,  ia  not  alluded  to  in 
the  proviK>  of  aect.  1  of  aUt.  9  &  1 0  Vict.  c.  66,  further  than  that 
it  ia  provided  that  the  removal  of  a  pauper  lanatic  to  a  lunatic 
aaylom,  ander  the  powers  of  any  act  relating  to  the  maintenance 
and  care  of  luaatica,  ahall  not  be  deemed  a  removal  within  that 
act.  The  enactraenta  of  aeeta.  58  and  62,  for  adjudicating  the 
aettlemeat  and  ordering  maintenance,  are  altogether  untouched  by 
&U  The  atat.  8  &  9  Vict.  c.  126,  therefore  atands  by  itself,  and 
the  meaning  ia.  that  the  parish  in  which  the  lunaftic  i>auper  ia 
oettledt  not  that  in  which,  but  for  hia  lunacy,  he  would  have  a 
nght  to  j«aide»  ahall  pay  for  hia  support,  and  that  an  order  for 
■aaiatenance  ahould  be  made  upon  it.  What  the  effect  of  the 
panper'a  reaidenaa  in  the  lanatic  aaylum  may  be  hereafter,  if  the 
kmaitic  raoovara,  it  ia  not  naceaaary  to  oonaider.  According  to  the 
oaae  of  Beg.  ▼.  Salford  (12  Jar.  790),  the  residence  being  out  of 
the  pariah*  then  woald  be  a  break  in  the  five  years'  residence 
leqaiied  by  aaet.  1  of  atat.  ^  &  10  Vict.  e.  66 ;  bat  that  ia  lade- 
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pendent  of  the  order  of  maintenance,  becanse  the  residence  wonld 
be  eqaally  broken  if  that  order  was  not  made.  Therefore,  the 
orders,  adjudging  the  settlement  and  directing  maintenance,  make 
no  difference." 

2.  Appeal  against  order  of  maintenance — Wdrrani  of  remmtal'^ 
11^12  Vict.  c.  31. — ^By  the  8  &  9  Vict.  c.  126,  s.  62,  guardians 
of  an  union,  &c.,  affected  by  any  order  for  the  maintenance  of  pauper 
lunatics  are  authorised  to  appeal  against  the  same  in  like  manner  as 
if  the  same  was  a  warrant  of  removal,  and  the  persons  appealing  or 
defending  such  appeal  are  to  have  all  the  same  powers,  rights,  and 
privileges,  and  be  subject  to  the  same  obligations  in  all  respects  as  in 
the  case  of  an  appeal  against  a  warrant  of  removal.  The  11  &  12 
Vict.  c.  31,  repeals  so  much  of  the  4  &  5  Will.  4,  c.  76,  as  pro- 
vides that  in  cases  of  orders  of  removal  copies  of  the  examinations 
shall  be  sent,  and  sect.  9  enacts,  "  that  no  appeal  shall  be  allowed 
against  an  order  of  removal  if  notice  of  appeal  be  not  given  within 
twenty-one  days  after  notice  of  chargeability  and  statement  of  grounds 
of  removal,  or  within  a  further  period  of  fourteen  days  after  sending 
copies  of  the  depositions :  Held,  that  the  provisions  in  the  1 1  &  12 
Vict.  c.  31,  extend  to  appeals  against  orders  for  maintenance  under 
the  8  &  9  Vict.  c.  1 26,  and  that  notice  of  appeal  against  such  orders 
must  be  given  within  twenty -one  days  after  service  of  notice  of 
chargeability,  &c.,  or  within  fourteen  days  from  the  sending  of  the 
copies  of  the  depositions.  Reg.  v.  Justices  of  Glamorganshire,  1 8 
Law  Joum.,  N,  S.,  Mag.  Cas.  118. 

Per  Patteson,  J. :  "  The  Legislature,  when  making  the  I  i  &  1 2 

Vict.  c.  31,  must  be  taken  to  have  been  aware  that  appeals  against 

orders  for  maintenance  were  required  by  law  to  be  conducted  in 

the  same  mannner  as  appeals  against  orders  of  removal." 

^'  3.  [ante,  pp.  4,  5].   Appeal  against  order — Parish  officers  andguar* 

dians  of  union. — ^Wherean  order  made  under  the  8&  9  Vict.  c.  126, 

sect.  62,  adjudged  the  settlement  of  a  pauper  lunatic  to  be  in  the 

parish  of  K.  (which  is  within  the  C.  union),  and  directed  the  treasurer 

of  the  C.  union  to  pay  certain  sums  for  his  maintenance,  &c. :  Held, 

that  both  the  parish  officers  of  K.,  and  the  guardians  of  the  C.  union. 

had  a  right  to  join  in  appealing  against  the  order.     Reg  ▼.  Justices  of 

Lancashire,  18  Law  Joum.,  N.  S.,  Mag  Cas.,  121. 

Per  Denman,  C.  J. :  "  The  appeal  in  this  case,  included  not 
only  an  appeal  against  the  payment  of  the  maintenance  money,  but 
also  one  against  the  adjudication  of  the  settlement.  An  appeal  of 
this  sort  must  necessarily  do  so  in  effect,  for  the  liability  to  the 
^  former  must  depend  on  the  decision  as  to  the  latter.  (Reg.  t. 
Just.  Middlesex,  5  Dowh  and  Lownd.  9;  S.  C.  16  Law  Joorl, 
N.  S.,  Mag.  Cas.  109);  and  both  the  parties  appellant  were 
neoessarily  interested  in  Uie  decision  of  both  parts  of  the  order 
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^  *  *  Ab  then  either  party  might  have  appealed  separately, 
and  each  had  an  interest  in  the  whole  matter  of  the  appeal,  we  can 
see  no  groond  for  objecting  to  the  joinder  of  both  in  one  appeal,  j 

PERJURY. 
InHetmeni for  perjury — Deputy — Sheriff — Ontrialbeforeseeondary 
— FarMmce— On  what  averments  perjury  may  be  assigned, — In  an 
indictment  for  perjary  on  the  trial  of  a  caose  under  a  writ  of  trial 
directed  to  the'  sheriffs  of  liondon,  the  oath  is  properly  alleged  to 
haTe  been  taken  "  before  the  sheriffs/'  though,  in  fact,  the  case  was 
tried  before  the  secondary.  2.  On  trial  of  the  indictment  for  per* 
jnry,  it  appeared  that,  in  the  cause  tried  before  the  secondary,  two 
iasaes  were  joined  on  the  records,  but  the  postea  showed  only  a  ver- 
dict on  one :  Held,  that  these  facts  sufficiently  bore  out  an  allega« 
tion  in  the  indictment  that  the  "  issues  came  on  to  be  tried,  and  were 
tried,"  and  that  the  perjury  was  committed  "  upon  the  trial  of  the 
said  issues."  3.  It  is  a  good  assignment  of  perjury  that  a  witness 
swore  that  he  "  thought"  a  certain  writing  was  not  hu,  whereas  in 
troth  and  in  fact  he  "  thought"  that  it  was  his.  4.  It  is  no  g^od 
objection,  in  arrest  of  judgment  on  such  indictment,  that  it  charges 
defendant  with  having  sworn  that  he  had  not  written  certain  words 
in  the  presence  of  A.,  whereas,  in  fact,  he  had  written  them  in  the 
presence  of  A.,  with  an  averment  of  materiality ;  for  A.'s  presence 
cannot  be  assumed  to  be  necessarily  an  immaterial  fact,  though  the 
materiality  does  not  appear  otherwise  than  by  such  averment.  Reg^ 
T.  Schksinger,  10  Q,  B.  670 ;  S.  C.  12  Jur.  283 ;  17  Law  Joum., 
N.  8.,  Mag.  Cas.  29. 

Per  Denman,  J. :  "I  think  we  are  bound  to  take  notice  that 
the  sheriff  can  appoint  a  deputy,  and  that  the  secondary  is  so  ap« 
pointed  for  this  purpose  in  London.  If  so,  he  acts  in  the  name 
of  the  sheriff;  and  is  correctly  described  as  the  sheriff.  Possibly 
it  might  be  good  to  name  either  sheriff  or  deputy.  But  T  think  that 
Stroud  V.  Watts  (2  Com.  Ben.  Rep.  929)  and  Reg.  v.  Dunn  (2 
Mood.  C.  C.  297)  sufficiently  warrant  this  allegation,  and  that  to 
hold  the  contrary  would  be  shaking  the  foundations  of  justice." 

QUARTER  SESSIONS. 
Judges  coming  into  county-^During  assizes  ^Borough  sessions.-^^ 
Where  the  quarter  sessions  of  a  county  occur  while  the  judge  of 
aanze  is  proceeding  with  the  trial  of  prisoners  in  that  county  after 
the  grand  jury  have  been  discharged,  it  has  been  considered  proper 
that  the  quarter  sessions  should  not  proceed  with  the  trial  of  pri« 
soners  ;  but,  after  disposing  of  their  other  business,  should  adjourn 
to  a  future  day  (4  Steph.  Com.  364,  n.  o.  2nd  edit.,  referring  to  9 
Car.  and  Pay.  790).  By  some  it  has  been  considered  that  this  was 
abaolately  necessary,  but  it  has  lately  been  determined  that  the 
anthority  of  the  recorder  of  a  borough  is  not  determined  or  sua* 
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peiMkd  by  the  comiog  of  the  judg<t«  into  the  eenaty,  and  acftog 
wider  their  commission  of  oyer  and  terminer  and  general  gaol 
delivery ;  and  therefore  he  may  hold  quarter  aeaaiona  of  the  paaoe 
daring  the  time  of  the  assizes  in  the  same  county.  So,  also,  msf 
Ae  juatices  of  a  county,  though  generally  it  would  be  highl|  in- 
coDwnient  and  improper  to  do  bo.  Smith  y.  Rey,  (in  error)  IS 
lot.  850. 

Per  Denman,  C.  J. :  "It  is  plain  that  the  principle  upoa  wUflb 
the  coming  of  the  Court  of  Queen 'a  Bench  into  any  coeoty  ii 
held  to  enspend,  not  to  determine  (see  atat.  25  Geo.  3,  c.  18), 
other  anthoritiea,  is  this :  '  In  pr^Bsentid  mojoris  ceuat  petntm. 
minoris  *' — as  is  laid  down  in  Lord  Sanchar'a  case  (9  Co.  118  b.). 
The  Court  of  Queen's  Bench  is  stated,  in  all  our  books,  to  be  tfas 
highest  court  of  ordinary  justice  in  criminal  causes,  to  which  a 
writ  of  error  lies  from  other  criminal  courts ;  and  it  is  to  that 
eupremacy,  which  no  other  court  has,  that  the  effect  of  its  coming 
into  any  county  is  to  be  attributed.  Whether  the  jastiees  in  eyrs 
had  any  such  superiority  as  to  produce  the  same  effect  may  be 
doubted.  The  same  reason  does  not  apply,  and  the  passages 
in  4  Inst.  p.  184,  and  in  Bro.  Abr.  '  Jurisdiction,'  p.  116,  are  not 
very  satisfactory  on  the  point ;  and  it  is  in  no  way  material  to  the 
present  inquiry,  unless  justices  under  commissions  of  assize,  oyer, 
and  terminer,  and  general  gaol  delivery,  have  in  all  respects  the 
tame  authority  asjuUices  in  eyre  had)  which  is  nowhere  distinody 
laid  down.  The  justices  under  such  commissions  are,  indeed,  ia 
some  sense  a  court  superior  to  that  of  the  sessions  of  the  peace; 
they  have  larger  jurisdiction,  and  the  justices  of  the  peace  are,  by 
their  commission,  directed  to  consult  them  in  weighty  matters, 
and  are  also  required  to  attend  them  at  tlie  holding  of  the 
asMzes  popularly  so  called  ;  but  the  judges  of  assize,  &c.,  are  not 
a  court  of  error,  or  superior  court,  like  the  Court  of  Qnecn's 
Bench,  so  as  to  come,  with  regard  to  the  court  of  sessions  of  the 
peace,  within  the  principle,  '  in  pnesentid  majwis  eeetat  p^intas 
nUnortB,'  The  first  ground  of  the  argument,  on  the  part  of  the 
prisoner,  therefore,  fails.  "With  respect  to  the  second  ground,  it 
is  quite  true  that  the  granting  by  the  Crown  of  a  subaequeotoam- 
mission  determines  altogether  a  prior  commission  of  the 
nature.  This  appeara  from  various  authorities,  and  from  the 
2  &  8  Ph.  and  M.  c.  18,  s.  2,  which  providea,  diat  oommi 
of  the  peace  and  goal  dehvery  for  any  town  corporate,  not  beipg 
a  county  in  itself,  shall  stand,  notwithstanding  the  granting olanj 
subsequent  similar  commiasiona  to  justices  of  the  peace  for  the 
ahire.  But  a  commission  of  one  nature  doth  not  sopcfeedee 
commission  of  another  nature ;  aa,  a  commiaabn  of  oyer  md 
terminer  ia  not  repealed  by  a  snbaequent  commiaeion  of  gMl 
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delivery  or  of  the  peace,  nor  e  converao,  for  they  are  of  scTeral 

natures  (2  Hale,  |P.  C.  p.  36,  eiting  Bro.  Abr.  J  ComtMsfoiC 

pt.  21). 

SMUGGLING. 

ISmuggUng  Act,  8^9  Viet.  e.  S7,  #•  2 — Negaiivktg  eseeption  not 
ctrntmned  in  the  penal  eUmse — Jurisdiction  0f  Ju$tiees'*^Def0etM  im 
warraaU — Habem  eorpuB  ;  praetiee — UnrefuomAle  deienHon  ^justitf. 
*-The  SmaggHng  Act  8  &  9  Vict  c.  87,  t.  2,  enacts  that  any  vessel 
therein  described,  which  shaU  be  fonnd  to  have  been  within  certaa 
distances  respectivelylof  the  coast  of  the  United  Kingdum.  &c.,  having 
on  board  tobacco  not  being  in  a  cask,  &c.  containing  300  lbs.  weights 
&c,  or  any  tobacco  stalks,  or  other  articles  specified,  afaall  be  for* 
felted*  Sect.  4  enacts  that  nothing  in  the  act  contained  shall  render 
any  vessel  of  1 20  tons  burthen  liable  to  forfeiture  on  account* of  any 
tobacco  coming  from  certain  specified  places  in  packages  of  certain 
weights  respectively,  nor  to  render  any  vessel  of  60  tons  burthen 
liable  on  account  of  other  articles  mentioned  in  sect.  2,  under  circam^ 
stances  which  are  severally  stated  in  this  clause,  Sect.  50  enacts 
that  every  subject  of  her  Majesty  who  shalljbe  found  to  have  been  on 
board  any  vessel  liable  to  forfeiture  under  this  act  for  being  found  to 
have  been  within  certain  distances  mentioned  in  this  act,  having  on 
board  or  having  had  on  board  such  goods  as  subject  the  vessel  to 
forfeiture,  and  every  person  not  being  a  subject,  &c.  who  shall  be 
found  to  have  been  on  board  any  vessel  liable  to  forfeiture  for  any  of 
the  causes  last  mentioned  within  one  league  of  the  coast  of  the 
United  Kingdom,  "  shall,  upon  bcing'^duly  convicted  of  any  of  the  said 
ofiTences  before  any  two  justices  of  the  peace,  be  adjudged  by  such 
justices"  to  be  imprisoned,  &c.  :  proviso,  that  any  person  proving  to 
the  satisfaction  of  any  justice  or  justices  before  whom  he  may  be 
brought  that  he  was  only  a  passenger,  and  had  no  interest  in  the 
vessel,  or  any  goods  on  board,  shall  be  discharged :  Held,  by  Cole- 
ridge and  Erie,  Js,,  Lord  Denman,  C.  J.,  dubitante,  that,  in  a  con- 
viction, under  sect.  50,  for  being  found  in  a  vessel  liable  to  forfeiture 
under  sect  2,  as  having  on  board  prohibited  goods,  it  was  unnecessary 
to  negative  the  exemptions  in  sect.  4.  Semhle,  per  Lord  Denman,  C.  J., 
that  where  a  statute  imposes  penalties  for  an  act  indifierent  in  its  own 
nature,  and  which  by  the  statute  itself  is  not  an  offence  if  done  under 
circumstances  there  specified,  the  informer  must  show  it  to  be  crimi- 
nal, and  fcT  that  purpose  negative  the  circumstances  under  which,  whe- 
ther they  be  embodied  in  the  penal  clause  or  not,  criminality  does  not 
attach.  By  sect.  103,  every  warrant  of  commitment  under  this  or 
any  act  relating  to  the  customs  shall  be  deemed  valid  if  set  i  t  forth 
an  offence  in  the  words  of  the  act ;  and  no  such  warrant  shall  be  held 
void  for  any  defect  therein  if  it  allege  a  conviction  of  such  offence, 
and  if  it  appear  to  the  court  before  which  the  warrant  is  returned  that 
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the  conviction  proceeded  on  good  and  valid  gronnds.     Semhle,  tbat 
if,  on  return  of  such  warrant  to  a  habeas  corpaa  the  grounds  of  convic- 
tion are  relied  upon  in  answer  to  an  allegation  of  defect  in  the  war- 
jQWt,  it  lies  upon  the  party  supporting  the  conviction  to  prove  those 
rgroands,  and  that  to  do  this  he  must  bring  up  the  depositions  by 
'Certiorari.     Sect.  58  enacts  (for  thefpurpose  of  giving  time  to  prepare 
•  informations,  convictions.  &c.)  that  when  any  person  shall  have  been 
detained  by  an  officer  (empowered  by   sect.   50)   for  any  offence 
against  this  or  any  other  act  relating  to  the  customs,  and  shall  have 
been  taken  before  a  justice,  if  it  appear  to  such  justice  that  there  is 
eanse  to  detain,  he  is  thereby  authorised  and  required  to  order  such 
person  to  be  detained  a  reasonable  time,  and  at  the  expiration  of  sueh 
"time  to  be  brought  before  any  two  justices,  who  are  thereby  autho- 
"rised  and  required  finally  to  hear  and  determine  the  matter  :  Held. 
that  although  the  justice  detains  the  party  for  an  unreasonable  time, 
and  he  is  then  brought  before  two  justices  and  convicted,  the  convic* 
tion  is  still  valid,  the  jurisdiction  to  convict  depending  on  sect.  50» 
and  not  being  affected  by  the  improper  proceeding  under  sect.  58. 
VanBoven's  Case,  9  Q.  B.  669  ;  S.  C.  16  Law'Joum..  N.  S.,N.  C. 
6  :   11  Jur.  119. 
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32 
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Court,  inferior,  20 
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moving,  49 
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14 
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secondary,  40,  41 

Fire-engine,  reward,  16 
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rail  way  •ticket,  16 
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out  bill,  49,  60 

Habeas  corpus,  using  depositions,  66 
Highway,  new  trial,  23,  24 
non- repair,  49,  60 
oriler  on  parish  surveyor,  17 
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Joitices,  backing  w&mnta,  32,  33 
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49 
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lucri  causa,  18,  34 

oats  to  msster's  horses,  18,  19 
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servant,  34 

several  counts,  50,  51 
London,  lord  mayor's  court,  20 
Lunatic  pauper,  appeal,  5,  52 
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removal  of,  6 1—53 

Mandamus,  2 

costs,  5,  6,  39 

several  prosecutors,  one  refus- 
ing, 21 

taking  objections  to  form  of 
writ  after  return,  20,  21 
Manslaughter,  assault,  21,  22 
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infant  unnamed,  22 
Miscarriage,  23 
Misfeasance,  22,  23 
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ternal injury,  23 
Name,  none,  *'  not  named,"  22,  23 
Negligence,  ordinary  care,  23 
New  trial,  after  acquittal,  23,  24 

misdirection,  2.3,  24 
Nuisance,  indecent  exposure,  24 

open  and  notorious  lewdness, 
24,25 

Oath,  statement  in  order,  4,  44 

Partners,  binding  one  another,  21 
Pauper,  animus  revertendi,  25,  26 
apprentice,  29 
caption  of  examinations,  7>  8, 

26,27 
hiring  and  service,  27,  28,  29 
inhabitancy  within  ten  miles,  28 
removeablo,  7>  8,  25,  26 
residence,  break  in,  7>  8, 26, 51 
servant,  exceptive  hiring,  27» 
28,29 


wife,  7 

wife  of  prisoner,  26, 27 
Peijury,  averments,  53 
Poor  law  commissioners,  orden  of, 

36 
Poor-rates,  brickfield,  rent,  royalty, 
29—31 
coats  of  levying,  32 
exemption  for  public  purposes, 

33 
waterworks  company,  distribu- 
tion amon^  parishes,  31, 33 
Post-office,  secreting  letters,  34 
Prisoner,  discharging,  9 

Queen's  Bench,  54 
Quo  warranto,  constable,  34 
objections  in  rule  nisi,  34, 35 

Railway  compensation,  arbitration, 

21 
Registration,  birth,  &c.,  false  entiy, 

35 
Robbery,  assault,  35,  36 

Sessions,  3,  45,  50 

adjourned,  3,  50 

during  assizes,  53,  54 

petty,  45 — 47 

petty  sessional  divisions,  45^7 

reviewing  decisions  at,  45 
Sheriff,  deputy,  53 
Smuggling,  55 
Specifd  case,  stating,  12 

validity  of  indictment,  12 
Statute,  incorporating  pievions  sta- 
tutes, repeal,  47 

penalties,  55 
Sunday,  service  on,  3 
Survey  of  parish,  order  for,  36 

Traversing,  9 

Treason,  challenges,  37, 
indictment,  37,  38 
lisU  of  witnesses,  37«38 

Warrant,  backing,  32,  33 

defect  in,  habeas  corpus,  55, 56 
Witnesses,  expences,  of,  10 

refusing  to  giye  evidenee,  at- 
tachment, 9 
Workhouse,  order  for  building,  39 
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CONVBTANCINO. 

I.  jLeoie.^-A  lease  u  the  grant  of  the  posaejiion  of  lands  or  other 
things  to  a  person  for  life»  years,  or  at  will  (Watk.  Conyey.  B.  2, 
chap.4).  Tlie  ordinary  outline  or  form  of  a  lease  of  a  house  is  as 
follows: — 1st.  Date  and  parties.  Sod.  Demise  of  the  premises 
(adding  general  words).  3rd.  Habendum  of  the  term  (say  twenty - 
one  yean)  determinable  as  afterwards  mentioned.  4th.  Reddendum  of 
the  rent,  half-yearly  or  quarterly  (except  while  premises  uninhabitable 
by  reason  of  fire,  &&,  3  Law  Stud.  Mag.,  92,  93),  clear  of  all  rates 
and  taxes.  5th.  CoTenants  by  lessee,  as,  to  pay  the  rent,  and  rates, 
aud  taxes  (except  land  tax)  ;  and  to  paint  and  repair  (except  in  the 
case  of  fire)  :  power  to  lessor  to  enter  during  the  term  to  view  state 
of  repaira,  and  further  covenant  to  repair  within  (six)  months  after 
written  notice  of  dilapidations,  and  not  to  suffer  offensive  trades  to  be 
carried  cm  ;  and  to  quit  and  yield  up  at  end  of  term.  6th.  Proviso 
for  re-entry  by  lessor  in  case  of  rent  remaining  twenty*one  days  in 
arrear,  or  of  breach  of  covenant.  7  th.  Covenants  by  lessor,  as  for 
quiet  enjoyment,  and  (sometimes)  for  renewal.  8th.  Power  to  lessee 
to  determine  the  lease  at  the  end  of  .seven  or  fourteen  yean  respec« 
tively.  9th.  Conclusion.  An  inventory  or  schedule  of  fixtures  is 
sometimes  annexed.     A  covenant  to  insure  (by  lessor,  or  by  lessee. 
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as  agreed  upon)  is  frequently  inserted.  If  the  lessor  were  himself 
only  a  leaseholder,  he  should  covenant  to  keep  his  lessee  indemnified 
against  the  rent  and  covenants  reserved,  &c.,  in  the  original  lease. 
The  lessee  frequently  covenants  not  to  assign  or  underlet  without 

license. 

II.  Surrenders — Under  leases. — In  order  to  the  efiectual  surrender 
of  an  original  lease,  it  is  necessary  that  any  under  lease,  theretofore 
gptinted,  be  also  rendered  up,  for  unless  this  be  done,  the  under  lease 
will  continue  to  exist,  inasmuch  as  where  an  estate  ceases,  except  bj 
condition  expressed  on  its  creation,  such  cesser  does  not  hurt  any 
interest  or  charge  derived  thereunder.  In  fiust,  as  to  such  surrender, 
the  maxim,  Cessante  statu  primitivu  cessat  derivatwn,  has  no  appli- 
cation (Shepp.  Touch.  301,  by  Preston  ;  1  Prest.  Abstr.  Title,  197, 
317,  358,  359  ;  Rudall's  note  to  Co.  Latt.  435  ;  Broom's  Max.  372, 
2nd  edit.).  However,  to  provide  against  the  consequences  of  sur- 
render, in  certain  cases,  it  is  enacted  by  4  Geo.  2,  c.  28,  s.  6,  that  io 
case  any  lease  shall  be  duly  surrendered  in  order  to  be  renewed,  and 
a  new  lease  made  and  executed  by  the  chief  landlord  or  landlords,  the 
same  new  lease  shall,  without  a  surrender  of  all  or  any  of  the  under 
leases,  be  as  good  and  valid  to  all  intents  and  purposes  as  if  all  the 
under  leases  derived  thereout,  had  been  likewise  surrendered,  at  or 
before  the  taking  of  such  new  lease.  And  that  all  and  every  penoo 
and  persons,  in  whom  any  estate  for  life  or  lives,  or  for  yeara,  shall 
from  time  to  time  be  vested  by  virtue  of  such  new  lease,  and  his,  her, 
and  their  executors  and  administrators,  shall  be  entitled  to  the  rentB^ 
covenants,  and  duties,  and  have  like  remedy  for  recovery  thei«of, 
and  the  -under  lessees  shall  hold  and  enjoy  the  mesauages,  lands,  and 
tenements  in  their  respective  under  leases  comprised,  as  if  the  ordinal 
leases  out  of  which  the  respective  underleases  are  derived,  had  been 
kept  on  foot  and  continued,  and  the  chief  landlord  and  landlcvida 
shall  have  and  be  entitled  to  such  and  the  same  remedy,  by  distma 
and  entry,  in  and  upon  the  messuages,  lands,  teneinenta,  and  heredi- 
taments, comprised  in  any  such  under  lease*  for  the  rents  and  datica 
reserved  by  such  new  lease,  so  far  as  the  same  exceed  not  the  rents 
reserved  in  the  lease  out  of  which  such  under  lease  was  derived,  sm 
they  would  have  had  in  case  such  former  lease  had  still  been 
tinued,  or  as  they  would  have  had  in  case  the  respective 
had  been  renewed  under  such  new  principal  lease ;  any  law,  cnstQa,er 
usage  to  the  contrary  thereof  notwithstanding.  The  above  stntale 
does  not  operate  to  confirm  leases.  I tsefieot  is  merely  toaothoriseaar* 
renders,  with  a  reservation  of  the  privity  and  relation  of  landlord  and 
tenant,  between  the  original  lessee  and  his  under  lessees,  when  ik» 
original  lessee  takes  a  new  lease;  and  to  give  to  the  original  leasees 
the  same  remedies  against  their  tenants,  as  they  might  h«(ve  pursued 
prior  to  the  surrender.     The  scope  of  the  statute  is  to  place  dw 
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origiiMl  lessee*,  and  the  ground  landlord,  exactly  in  the  same  situation 
as  if  no  surrender  had  been  made,  and  now  the  ground  landlord  may 
distrain  on  the  land  for  the  reserved  rent ;  and  the  original  lessee 
may  recover  the  rents  reserved  to  himself,  and  enforce  the  covenants 
entered  into  by  the  under  lessee.  But  the  statute  has  no  words  by 
which  under  leases  derive  any  additional  efleet  from  a  renewal.  If 
Toid  before  the  surrender,  thev  continue  void  afterwards,  and  are  not 
established  by  the  renewal*  These  leases  continue  to  be  precisely  in 
the  same  state  as  if  no  new  lease  were  obtained  (3  Pres.  Conv.  140)* 

III.  /otitf  tentmcff  tmd  eoparcetuaj. — ^The  primary  difference,  as  to 
effect  between  an  estate  in  joint  tenancy  and  one  in  coparcenary  is, 
that  in  joint  tenancy  on  the  death  of  one  of  the  tenants,  a  right  to  his 
share  accrues  to  the  other  by  survivorship,  whilst  in  coparcenary,  on 
the  death  of  one  of  the  parceners,  her  share  goes  to  her  heir,  and  not 
to  the  surviving  coparcener.  This  is  expressly  stated  in  littleton's 
Tenures,  sect.  280,  which  should  be  read.  See  also  ss.  281  and  282, 
and  the  notes  thereto  as  to  survivorship  of  chattels  and  joint  debts. 
Parceners  always  take  by  descent,  joint*  tenants  by  purchase,  as  stated 
bj  Littleton,  s.  254,  and  see  note  also,  s.  662. 

IV.  Rewuunders  and  reversioM.^-^Axk  estate  in  remainder  is  the 
residue  of  an  estate  at  the  same  time  appointed  over,  grounded  upon 
some  paitknakur  estate  given  before,  and  beginning  in  possession  when 
the  paitioular  estate  ends  (Co.  Litt.  143,  203,  b.  n.  (1) ;  Noy's  Max. 
ebap.  12).  An  estate  in  reversion  is  the  residue  of  an  estate,  which 
is  left,  after  some  particakr  estate  granted  out,  in  the  grantor  (Noy's 
Max.  di.  td ;  see  more  fully,  4  Law  Stud.  Mag.  152 ;  6  M  242, 
243). 

v.  Advawsanf,  —  An  advowson  is  the  right  of  presentation  to  a 
ehurch,  or  ecclesiastical  benefice,  and  is  synonimous  with  patronage, 
whence  the  party  who  has  the  right  of  advowson  is  called  the  patron 
of  the  church  (3  Steph.  Com.  65, 2nd  edit.).  Advowsons  are  either  ap« 
pendant  or  in  gross.  They  are  also  dther  presentative,  collative,  or  do« 
native  (First  Book,  155,  where,  4th  line  from  top,  for  '*  and  does  not 
pass"  read  "  and  passes").  If  the  right  of  presentation  be  in  several 
coparceners,  and  they  cannot  agree  whom  to  present,  they  shall 
present  in  turn  according  to  seniority  (Barker  v.  B.  of  London, 
WWes,  659  :   1  Hen.  Black.  Rep.  412). 

Vf .  Mortgage. — It  is  not  easy  to  give  a  correct  definition  of  a 
mortgage,  at  least  none  that  will  concisely  state  what  is  meant 
thereby.  Some  call  the  estate  the  mortgage,  others  the  money.  We 
have  befbre  given  a  definition  (v.  6,  244),  and  we  now  add  by  way  of 
historical  explanation,  that  by  the  common  law,  as  appears  from 
Littleton  (sect.  332)  when  a  feofiPment  was  made  by  way  of  mort* 
gage,  the  feoffor  was  considered  as  a  grantor,  and  the  feoffee  as  a 
grantee  of  un  estate  upon  condition.     Tf  the  money  was  not  repaid 
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before,  or  on  an  appointed-  day,  the  estate  became  the  indefeasable 
property  of  the  mortgagee;  the  mortgagor's  right  of  re-entry  was 
lost,  and  the  estate  conld  not  be  re-vested  in  him  without  a  formsl 
re-conveyanoe.  The  land  was  regarded  as  the  prukopat^  the  now  so 
called  mortgage  (t.  e.  the  debt),  an  aceeasory.  In  the  civil  code,  the 
doctrine  was  reversed ;  the  mortgage  was  the  prirndpai^  the  estate  but 
an  accessory.  Of  these  modes  of  viewing  the  subject,  the  laUer  is 
obviously  the  more  correct :  the  money  is  the  motive  of  the  convey- 
ance ;  re-pajrment  of  the  money  is,  therefore,  a  satbftiction  of  Uiat 
motive.  And  the  definition,  we  before  gave  (v.  6,  244)  ia  cansonant 
with  this  doctrine,  viewed  through  the  medium  of  equity,  whidi  treats 
the  equity  of  redemption  as  an  eatate  in  the  land,  the  person  entitled 
to  it,  as  the  real  owner  of  the  land,  and  the  mortgage  (t .  e.  the  debt) 
as  personal  assets  (Jickling's  Analogy,  60 — 62). 

VII.  Form  of  mortgage,  —  The  following  is  a  general  outline  or 
form  of  mortgage  of  leasehold  houses.  1.  The  parties.  2.  Redtal 
of  lease.  3.  Redtal  of  agreement  for  mortgage.  4.  Covenant  for 
payment  of  mortgage  money  with  interest  on  a  certain  day.  usually 
six  calendar  months  from  the  date  of  the  mortgage.  5.  Demise  of 
premises  for  residue  of  original  term,  except  the  last  [three]  days 
thereof.  6.  Proviso  for  redemption  on  pajrment  of  principal  and 
interest  on  day  named.  7.  Covenant  for  payment  of  interest  on 
principal  if  default  made  on  day  named.  8.  Covenant  by  mortgagor* 
that  the  rent  of  orig^al  lease  has  been  paid  and  the  covenants 
observed.  9*  That  mortgagor  has  right  to  demise.  10.  Forfar* 
ther  assurance.  11.  That  during  the  continuance  of  the  secarity. 
the  rents  and  covenants  shall  be  paid  and  performed,  and  the  mort* 
gagee  be  indemnified.  12.  Proviso  for  quiet  enjoyment  by  mort- 
gagor until  default.  23.  Covenant  to  keep  the  premises  insured, 
imd  that  in  default  mortgagee  may  insure,  and  expense  to  be  a 
charge.  14.  Power  of  sale.  15.  Mortgagee's  receipts  to  be 
discharges  to  purchasers^     1 6.  Indemnity  clause. 

VIII.  Entity  of  redemption — StattOe  of  limittaions. — By  sect.  28 
of  3  &  4  Will.  4,  c.  27,  when  a  mortgagee  shall  have  obteined  the 
possession  or  receipt  of  the  profit  of  any  land,  or  the  receipt 
of  any  rent  comprised  in  his  mortgage,  the  n»rtgagor  or  any 
person  claiming  through  him  shall  not  bring  a  suit  to  redeem 
the  mortgage,  but  within  twenty  years  next  after  the  time  at 
whiph  the  mortgagee  obtained  such  possession  or  receipt,  anleaa. 
in  the  mean  time,  an  acknowledgement  of  the  title  of  the  mortgagor, 
or  of  his  right  of  redemption  shall  have  been  given  to  the  mortgagor, 
or  some  person  claiming  his  estate,  or  to  the  agent  of  audi  mod* 
gagor,  or  person,  in  writing  signed  by  the  mortgagee,  or  the  person 
claiming  through  him ;  and  in  such  case,  no  such  suit  diall  be 
brottght,  but  within  twenty  years  next  alter  the  time  at  which 
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each   acknowledgmeDt,  or  the  last  of  such    adLnowledgments,  if 
more  than  one,  waa  given  (see  further,  Prin.  of  Equity,  296 — 299). 

IX.  Ejmtabh  wunrtgage. — Equitable  mortgages  are  such  as  are 
created  by  a  deposit  of  the  title-deeds  with  a  creditor  as  security  for 
an  antecedent  debt,  or  on  a  fresh  loan  of  money  (2  Story's  Eq« 
Jurisprud.  1020;  Princ.  Equity,  303 — 305).  The  mere  fact  of  a 
deposit  of  title-deeds  with  a  creditor  as  a  security,  is  sufficient  to 
create  an  equitable  mortgage  (see  further,  Prioc.  Eq.  303 — 305). 

X.  Estates  tail — Words  of  creation, — Estates  in  tail  are  divided 
into  those  which  are  special  and  those  which  are  general.  An  estate 
tail  general  is,  where  lands  and  tenements  are  given  to  **  a  roan  and 
the  heirs  of  his  body  begotten,"  which  is  called  tail  general,  because 
how  often  soever  such  donee  in  tail  be  married,  his  issue  in  general, 
by  all  and  every  such  marriage,  is,  in  successive  order,  capable  of 
inheriting  the  estate  tail,  pursuant  to  the  form  of  the  gift.  An 
estate  tail  special  is,  where  the  gift  is  restrained  to  the  heirs  of  the 
donees  body  by  a  particular  person,  as  where  lands  and  tenements 
are  given  to  '*  a  man  and  the  heirs  of  his  body  on  Mary,  his  now 
wife,  to  be  begotten,"  here  no  issue  can  inherit  but  such  special  issue 
as  is  engendered  between  them  two,  not  such  as  the  husband  may 
have  had  by  another  wife,  and,  therefore,  it  is  called  special  tail. 
Estates  in  general,  and  special  tail,  are  further  diversified  by  the  dis- 
tinction of  sexes  in  such  entails,  for  both  of  them  may  eitiier  be  in 
tail  male,  or  tail  female,  as  if  land  be  given  to  a  "  man  and  his  heirs 
male  of  his  body  begotten,"  this  is  an  estate  in  tail  male  general,  but 
if  to  *'  a  man  and  the  heirs  female  of  his  body  on  his  present  wife  be- 
gotten," this  is  an  estate  in  tail  fiemale  special.  And  in  case  of  an  intail 
male,  the  heirs  female  shall  never  inherit,  nor  any  deriving  from  them. 
Nor  the  converse,  the  hei's  male  in  case  of  a  gift  in  tail  female  (2  Black. 
Com.  113;  1  Steph.  Com.  230;  Burt.  Comp.,  244;  Noy's  Max. 
chap.  4,  and  see  notes  to  sects.  23  and  24  of  Littleton's  Tenures). 

XI.  Ctartesy, — ^Tenant  by  the  curtesy  of  England  is  (in  littleton's 
words,  s.  35)  where  a  man  taketh  a  wife  seised  in  fee  simple,  or  in 
fee  tail  general,  or  seised  as  heir  in  tail  special,  and  hath  issue  by  the 
same  wife,  male  or  female,  bom  alive  (capable  of  inheriting  as  heir 
to  the  wife,  Litt.  s.  52),  albeit  the  issue  after  dieth  or  liveth,yet  if  the 
wife  die,  the  husband  shall  hold  the  land  during  his  life  by  the  law  of 
England.  Four  circumstances  are  requisite  for  enabling  the  husband 
to  be  tenant  by  the  curtesy.  1st.  A  legal  marriage ;  but  if  the 
marriage  be  voidable  only,  the  husband  will  be  tenant  by  curtesy, 
unless  the  marriage  be  actually  avoided  during  the  lives  of  both 
parties  (I  Roper's  Hus.  and  Wife,  5 ;  Hicks  v.  Harris,  Carthew.  271  ; 
2  Vesey,  sen.  245 ;  7  Coke's  Rep.  43.  b. ;  2  Barton's  Elem.  Conv. 
192;  2Bhick.  Com.  127).  2nd.  The  wife  must  have  a  seisin  in 
deed  of  corporeal  hereditaments  either  before  or  after  issue  bom  (Co. 

b3 
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Litt.  29  a.  30  a.;  3  Atkiii8»  469,  10 Moore,  236);  but  of  iocorpofeal 
hereditaments,  a  seisin  in  law  (being  that  only  which  can  be  had) 
will  suffice,  and  the  same  is  the  case  with  remainders  and  revenioiis 
(Co.  Litt.  29  a.  and  notes;  Paine's  case,  8  Ck>ke'e  Rep.  34).  3nl. 
The  wife  mast  have  issae  bom  alive,  in  her  lifetime,  and  capaUe  oC 
inheriting  the  estate  (Co.  litt  29,  b  ;  Patne's  Case,  8  Coke's  Refi. 
34;  2  Black.  Com.  127,  128;  Dyer,  25  b.).  4th.  The  last 
reqoisite  to  consummate  the  husband's  right  to  curtesy,  is  the  death  of 
the  wife  (Co.  Litt.  30,  a  (h)  ;  2  Black.  Com.  1 28).  See  as  to  these 
requisites,  1  Stepb.  Com.  247,  248 ;  2  Barton's  Elem.  Convey.  192 — 
206).  A  husband  is  not  entitled  to  curtesy  of  a  copyhold,  unless 
there  be  a  special  custom  to  warrant  it  (Gilb.  Tenures,  1 60  ;  Scriven 
on  Copyh.  60,  94,  2nd  edit. ;  Co.  Litt.,  33,  a  (z)  ;  33,  b.  (i) ;  4 
Coke'B  Rep.  22,  b.  30. ;  Shelf.  Real  Prop.  Stats.  335,  3rd  edit.)  Id 
gavelkind  lands,  which  occur  chiefly  in  Kent  (Litt  s.  210)  the  hus- 
band has  only  a  moiety  for  his  curtesy,  and  that  too  only  whilst  he 
lives  unmarried,  but  then  his  title  attaches,  whether  tbeie  be  isso^ 
bom  or  not  (Robinson's  Gavelkind,  b.  2  ch«  1.;  4  Bacon's  Alvid. 
55,  56,  7tb  edit). 

XII.  Emblemeuts, — Emblements  is  a  term  applied  to  certain  kinds 
of  crops  growing  on  the  lands  at  the  time  of  the  determination  of  a 
tenancy  of  uncertain  duration,  and  to  which  the  tenant  is  entitled  if 
the  determination  of  his  tenancy  was  not  by  his  own  act.  The  doo- 
trine  of  emblements  extends,  not  only  to  com  sown,  but  to  roots 
planted,  as  hops  (Hargrave,  Co.  Litt.  55,  b.  note  1)  or  other  artificial 
annual  profit.  It  does  not,  however,  extend  to  fruit  trees,  grass  and 
the  like,  which  are  not  planted  annually  at  the  expense  and  labour  o 
the  tenant,  but  are  either  the  permanent  or  natural  profit  of  the 
earth  (Comyns'  Dig.  tit.  Biens  (G.  1 )  ;  Co.  Litt.  55,  56 ;  2  Bhu^. 
Com.  122 ;  1  Steph.  Com.  242,  269 ;  2  id.  247  ;  Watk.  Ccmv.  p.  3. 
by  White ;  28  L.  Mag.  341).  Emblements  can  be  claimed  only  in 
a  species  of  crop  which  ordinarily  repays  the  labour  by  which  it  is 
produced  within  the  year  in  which  that  labour  is  bestowed ;  and  it 
seems  that  where  (as  in  the  case  of  clover)  the  vegetable  is  a^paUe 
of  yielding  several  crops,  the  tenant  pur  autre  vie,  having  cat  one 
crop,  as  emblements  during  the  year,  is  not  entitled  to  emblements  of 
crops  cut  by  the  reversioner,  more  than  one  yefir  having  elapsed 
from  the  sowing  (Graves  v.  Weld,  5  B.  and  Adol.  105  ;  2  Nev.aad 
Man,  725,  S.  C).  On  the  determination  of  the  estate  oi  tenant  for 
life,  except  by  his  own  act.  his  representatives  are  entitled  to  the 
emblements,  and  his  lessee  for  years  is  entiUed,  even  where  the 
estate  is  determined  by  the  tenant  for  life's  own  act.  So  a  tenant 
for  years  is  entitled  to  the  emblements  wherever  his  estate  depends  oo 
an  uncertainty  (Co.  Litt.  56  a).  So  a  tenant  at  will,  where  the  will 
is  determined  by  the  lessor  (see  Littleton's  Ten.  pp.  41.  43). 
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XIIJ*  Ejtecuiion  o/wiiis. — ^The  requisites  to  tke  due  execution  of 
a  wili  (except  as  to  the  will  of  soldiers  and  mariners  on  service 
reapeetmg  pcnonalt^f)  are  prescribed  by  sec.  9  of  7  Will.  4,  and  1  Vict. 
G.  2G,  namely,  that  the  will  most  be  in  writing,  and  roast  be  signed 
at  the  fool  or  end  thereof  by  the  testator,  or  by  some  other  person, 
in  his  preaenoe  and  by  his  direction,  and  such  signature  must  be  made, 
or  acknowledged  by  the  testator  in  the  presence  of  two  or  more 
witnesses  present  at  the  same  time,  and  such  witnesses  must  attest 
and  subscribe  the  will  in  the  presence  of  the  testator,  but  no  form  of 
attestation  is  necessary  (1  Steph.  Com.  533,  544  :  6  Law  Stud. 
Mag.  479,  482). 

XIV.  Wm—Revoeatum  by  marria^.—Bj  s.  18  of  7  Will.  4,  and 
1  Vict.  c.  26,  a  will  made  by  a  man  or  woman  is  revoked  by  his  or 
her  marriage  (except  a  will  made  in  exercise  of  a  power  of  appoint- 
ment, where  the  real  or  personal  estate  thereby  appointed  would  not 
in  defanh  of  audi  appointment  pass  to  his  or  her  heirs,  customary 
Iftair,  executor,  or  administrator,  or  the  person  entitled  as  his  or  her 
next  of  kin,  under  the  atatute  of  distributions).  In  fact,  marriage  is 
now  the  only  remaining  eonstruetwe  revocation  of  a  will.  Formerly, 
in  the  case  of  men  there  mast  also  have  been  the  birth  of  issue  (see 
S  £den,  263 ;  Walker  v.  Walker,  2  Curt.  854).  A  will  made  before 
the  day  on  which  the  act  came  into  operation  is  not  revoked  by  the 
testator's  marriage  mAwequent  to  that  day  (rf  Sherley,  2  Curtis,  657). 

XV.  Dowet'^How  barred — Dower  is  that  estate  which  a  woman 
becomes  entitled  to  on  the  death  of  her  hosband  in  his  lands  held  in 
fee  simple,  or  in  fee  tail.  She  is  generally  entitled  to  one* third,  but 
in  gavelkind  lands  she  has  a  moiety  (Co.  Litt.  30,  b ;  Litt.  ss.  37, 
166).  The  old  form  of  barring  dower  in  a  purchase  deed  was 
as  follows: — "  To  have  and  to  hold  the  said  hereditaments  herein- 
before described,  with  thdr  appurtenancet  onto  the  said  (purchaser) 
and  his  heirs,  to  the  uses,  and  upon  the  trusts  hereinafter  declared, 
that  is  to  say,  to  such  uses,  generally,  by  way  of  rent  charge  there- 
out, or  otherwise,  and  either  absolutely,  or  conditionally,  as  the  said 
(purchaser)  by  any  deed  or  deeds,  to  be  sealed  and  delivered  by  him 
in  the  presence  of,  and  attested  by,  one  or  more  credible  witness  or 
witnesses,  shall  appoint,  and  in  the  mean  time,  and  subject  to  such 
oaea  as  shall  have  been  limited  by  the  said  (purchaser)  as  aforesaid, 
to  the  use  of  the  said  purchaser  and  his  assig^a  daring  his  life  ;  and 
after  the  determination  of  that  estate  by  any  means  in  his  lifetime, 
to  the  use  of  the  said  (trustee)  his  executors,  and  administrators 
daring  the  life  of  the  said  (purchaser),  upon  trust  for  him  the  said 
(purchaser)  and  to  the  express  intent,  that  the  present,  or  any  future 
wife  of  the  said  (purchaser)  may  not  be  entitled  to  dower,  and  after 
the  determination  of  the  said  estate  limited  to  the  said  trustee,  in 
truat  for  the  said  (purchaser),  to  the  use  of  the  said  (purchaser) 
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hit  hein  and  amigns  for  ever"  (aee  Feame.  347.  n,  8th  edit).  If  the 
partiet  were  married  sinoe  the  Ist  of  January  1834,  the  widow  will  be 
effectnally  barred  of  her  dower,  if  in  the  deed  faj  whieh  the  estate  i» 
conveyed  to  the  purchaser,  or  in  any  deed  executed  by  him  (or  by 
hia  will)  it  shall  be  dedared  that  his  widow  shall  not  be  entitled  to 
dower  out  of  such  land.  So  the  hnaband's  alienation  of  the  land  wiH 
be  an  effectual  bar  to  dower  thereout. 

XQUXTT.  (vol.  vi,  p.  491). 

I.  Eqmty  defined.^^lt  is  extremely  difficult  to  give  any  exact 
definition  of  equity,  particularly  as  the  term  "equity"  is  itsdf  used 
in  various  senses  by  different  writers.  The  only  definition  whidi  ap- 
pears to  us  to  be  at  all  intelligible  with  reference  to  the  term 
"equity"  as  used  in  our  courts  of  equity,  is  the  following,  thoogh  it 
is  open  to  the  objection  of  being  a  mere  truism.  Equity  is  that  por* 
tion  of  remedtsl  justice  which  is  exdusivdy  administeced  by  a  ooort 
of  equity,  as  contradistinguished  from  that  portion  of  remedial  juatioe 
which  is  exclusively  administered  by  a  court  of  law  (1  Story's  Eq. 
Jurisprud.  s.  25).  Or  equity  may  be  said  to  be  a  portion  of  jaatioe  or 
natural  equity,  not  embodied  in  legislative  enactments,  or  in  the  ndes 
of  common  law,  yet  modified  with  a  due  regard  thereto,  and  adsBi- 
nistered  where  the  courts  of  law  cannot,  or  origmally  did  not  dearly 
afford  any  relief,  or  adequate  relief,  at  least  not  witiiont  ctfcnity  of 
action  or  multiplicity  of  suits,  or  cannot  direct  such  restrictions 
adjustments,  compensations,  qualifications,  or  conditions,  as  may 
be  necessary  in  order  to  take  a  due  care  of  the  rights  of  all  who  are 
interested  in  the  property  in  litigation  (see  Prin.  Equity,  6 — 1%)  So 
that  in  iiact,  equily  is  a  supplementary  system,  stepping  in  to  vapfity 
the  deficiencies  of  the  law. 

II.  Difference  bHween  eqmty  and  la»,^^The  essential  diffewoce 
between  equity  and  law  is  really  to  be  found  in  the  three  fbUowing 
particulars.  I .  As  to  the  subjects  over  which  they  exercise  juris- 
diction. 2.  In  the  kind  of  relief  they  adminiBter.  3.  In  the  method 
of  proceeding  (First  Book,  321,  322). 

III.  Relief  in  equity,  in  what  case.s.— Equity  gives  ordinary  rdicf 
in  cases  of  accident,  mistake,  fraud,  trusts,  specific  perforBsanee  of 
agreements,  administration,  accounts,  partition,  injunctions,  bills  of 
peace,  infimts,  married  women,  lunatics,  discovery,  preserving  tes* 
timony,  &c. 

IV.  Objeeis  aiiainable  by  means  of  egai/y.— >Some  of  the  most 
important  objects  attainable  through  the  medium  of  courts  of  equity, 
are  the  preservation  of  property  pending  litigation,  the  specific  per- 
formance of  agreements,  the  delivery^  up  of  deeds,  &c.,  fraodentiy 
obtained,  the  distribution  of  a  deceased  debtor's  estate,  the  eflectad 
carrying  out  of  a  trust,  the  satisfisctory  adjustment  of  complicated 
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■ccoontir  redemption  of  a  mortgage,  the  protectioa  and  oare  of 
lonatics.  &e. 

v.—  It  is  the  constant  aim  of  a  eoort  of  equity  to  do  complete  jus- 
tioe  hy  decidtog  open,  and  settling  the  rights  of  all  persons  interested 
in  the  sofaject  of  the  suit,  so  as  to  make  the  performance  of  the  order 
of  the  coort  perfectly  safe  to  those  who  are  compelled  to  obey  it»  and 
prerent  fiitare  litigation  (Lord  Red.  133).  For  this  porpose,  all 
persons  materially  interested  in  the  safaject,  ooght,  generally,  either  as 
pbuntifis  or  defendants,  to  be  made  parties  to  the  suit,  or  ought  by 
aenrioe  upon  them  of  a  copy  of  tiie  bill,  to  haTC  an  opportunity 
afibrded  of  making  themselTes  active  parties  in  the  cause,  if  they 
should  think  fit  (Ptract.  Equity,  25,  et  weq..  where  the  subject  ol 
parties  to  suits  is  fully  treated  of). 

VI.  Partiei  f  o  imif «.— ^The  strict  rule  as  to  tiU  persons  materially 
XDteresled  being  made  parties  to  a  suit  is  relaxed  in  several  cases. 
Thus,  a  smgle  creditor  may  sue  on  behalf  of  himself  and  other 
igpsditors  of  a  deceased  party  for  the  adnuni stration  of  his  estate.  So 
in  an  administration  suit,  the  general  creditors  and  legatees  are  not 
aeoesssry  parties,  but  are  sufliciently  represented  by  the  executors  or 
administrators.  So  where  a  number  of  persons  have  a  common 
interest,  and  it  is  impossible  to  make  them  all  parties  to  the  suit,  a 
few  individuals  may  sue  on  behalf  of  all  the  members  of  the  company 
except  such  as  are  made  defendants  (see  16  Ves.  326 ;  Walworth  v. 
Uoh,  6  Jur.  237  ;  Barker  v.  Walters,  8  Beav.  92 ;  S.C.  9  Jur.  73). 
In  addition  to  these  exceptions  from  the  strict  rule,  we  have  the 
exceptions  introduced  by  the  order  uf  the  *i6th  Aug.,  1841.  These 
vrill  be  fully  noticed  in  the  *'  Practice  of  Equity." 

VIL  Bankrupi,  party  to  mf.— As  the  interests  of  a  bankrupt 
(whether  the  interest  be  legal  or  equitable)  must  have  devolved  upon 
bis  assignees,  he  cannot  be  made  a  party  to  a  suit  as  defendant,  rela- 
tive to  any  property  which  is  affected  bv  his  bankruptcy  (Whitworth 
▼.  Dftvies,  1  Ves.  and  B.  547 ;  Golls  v.  Wanl,  3  P.  WiU.  31 1 ,  note  ; 
Colktt  V.  Woollaston,  3  Bro.  C.  C.  228).  If,  however,  fraud  and 
collusion  between  the  assignees  and  the  bankrupt  be  charged,  the 
bankrupt  may  be  made  a  defendant  (King  v.  Martin,  2  Ves.  jun., 
641 ,  cited  Redesd.  Plead.  162). 

VIII.  JSetaMwn— A  retainer  should  be  taken  by  a  solicitor  before 
filing  a  bill  or  defending  a  suit,  and  it  should  properly  be  a  written 
one  (see  Pract.  Equity,  18~-21)« 

IX.  InHituting  suit. — A  suit  must  be  instituted  by  bill  or  infor* 
nation  (First  Book,  324). 

X. — ^The  first  proceeding  in  a  Chancery  suit  is,  the  bill  of  com- 
plaint, which  is  in  the  nature  of  a  petition  to  the  Lord  Chancellor, 
stating  the  subject  matter  of  complaint,  and  praying  a  relief.  The 
party  preferring  the  bill  is  called  the  complainant,  or  plaintiff*  and 
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the  party  agaioat  vrbom  the  suit  is  instituted  is  called  the  de^ 
fendant. 

XI. — ^A  hill  in  equity  is  oonnmonly  deicrihed  aa  oonaiating  of  nine 
parta.  The  firat  part  ccmtains  the  addreae  of  the  bill  to  the  Lord 
Chancellor.  The  aecond  part  containa  the  namea,  deaeriptioii,  and 
places  of  abode  of  the  plaintiffs.  The  third  part  ia  termed  die 
stating  part  of  the  bill,  which  consists  of  the  plaintiff'a  case,  or  in 
other  worda,  the  facts  upon  which  he  rests  his  title  to  relief.  The 
fourth  part  consists  of  a  general  charge  of  confedemey  againat  the 
defendant,  which  ia  now,  however,  frequently  omitted.  Thefildi 
part  consiata  of  allegations  of  the  defendant's  pretenoea  and  what  arc 
called  chargea  in  corroboration  of  them.  The  sixth  part  consiata  ol 
an  averment  that  the  acts  of  the  defendant  complained  of  «re  cootffsry 
to  equity,  and  that  his  only  complete  remedy  is  throngh  the  mediom  of  a 
court  of  equity.  The  seventh  part  conaiats  of  interrogationa,«nd  ftpraycr 
that  the  defendants  may  answer  the  matters  alleged  against  tbaoa  in 
the  bill.  The  eighth  pait  contains  the  pray^  for  relief.  The  ninth  part 
conaiats  of  a  prayer  of  prooesa,  that  is,  that  a  writ  of  sabpoena  may 
iasoe  against  tlie  defendant  to  compel  him  to  answer  upon  oath  to  aU 
matters  charged  against  him  in  the  bill  (First  Book,  pp.  324,  3!25). 

XJI.  Filing  bill. — ^A  bill  must  be  filed  either  by  the  party  in 
person,  or  by  a  duly  certificated  solicitor  (see,  for  the  conaequenoes 
of  solicitor  being  uncertificated,  Pract.  Equity,  p.  22). 

XIII.  Fraud — Relief, — In  the  case  of  a  contract  obtained  by 
fraud,  courts  of  equity  will  interfere  to  prevent  proceedings  at  law, 
and  will  also,  in  dear  cases,  order  the  contract  to  be  delivered  up  to 
be  cancelled,  or  will  direct  an  issue  to  ascertain  whether  aame  was 
obtained  by  fraud.  Mr.  Justice  Story  (2  £q.  Jurisprod.  a.  695)  says, 
*'  Without  attempting  to  go  over  the  different  dasaes  of  firand»it  any 
be  stated,  that  courts  of  equity  will  generally  aet  aside,  cancel,  and 
direct  to  be  delivered  up,  agreements,  and  other  instruments,  however 
solemn  in  their  form. or  operations,  where  they  are  voidable  and  not 
merdy  void,  under  the  following  drcumstanoes.  First.  Where  diere 
is  actual  fraud  in  the  party  defendant,  in  which  the  party  plaintiff  has 
not  participated.  Secondly.  Where  there  is  a  oonstractive  frand 
against  public  policy,  and  the  party  plaintiff  has  not  partidpated. 
Thirdly.  Where  there  is  a  fraud  against  policy,  and  the  party  plain- 
tiff has  participated  therdn,  but  public  policy  would  be  defeated  by 
allowing  it  to  stand.  And  lastly,  where  there  is  a  constructive  fmud 
by  both  parties,  but  they  are  not  in  pari  delicto.** 

XIV.  Administration  —  Priority  of  debts.  —  An  executor  ianot 
justified  in  paying  a  simple  contract  debt  before  a  specialty  debt  of 
which  he  has  notice ;  but  he  may  prefer  any  simple  jxintract  creditor 
to  any  other  such  creditor,  or  a  specialty  creditor  to  other  apecaalty 
creditors  (see  Princ.  Equity.  1 28,  1 29).     • 
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XV.  Admmistration  $uii, — As  a  decree  in  equity  is  held  of  eqaal 
dignity  and  importance  with  a  judgment  at  law,  a  decree  on  a  cre- 
ditor's bill  for  adminiatration  of  aaseta  being  for  the  benefit  of  all  the 
creditors,  makes  them  all  creditors  by  decree,  on  an  equality  with 
creditors  by  judgmeDt,  so  as  to  exdade,  from  the  time  of  such 
decree,  all  preference  in  favour  of  the  latter  (Perry  v.  Fhillipe,  10 
Veiy,  38;  Gilpin  ▼.  Southampton,  18  Ves.  469).  As  soon  as  the 
decree  to  account  is  made  in  such  a  suit,  brought  in  behalf  of  all  the 
creditors,  the  executor  or  administrator  is  entitled  to  an  injunction 
oat  of  Chancery  to  prevent  legal  proceedings  against  him  by  any  of 
the  creditors^  except  under  the  direction  of  the  Court  of  Equity  by 
whidi  the  decree  is  made  (2  Daniel's  IVact.  1488, 2nd  edit. ;  Martin 
▼.  Martin,  1  Veaey,  211;  Pfexton  v.  Douglas,  8  Vesey,  520).  How- 
ever, in  a  late  case,  a  motion  to  restrain  a  creditor,  after  decree,  from 
proceeding  at  law,  was  refused ;  the  decree  being  foran  account  of  assets 
snd  debts  only  in  the  event  of  the  plaintiff's  security  proving  deficient. 
A  creditor  will  not  be  restrained  after  decree,  from  proceeding  at 
Isw,  unless  he  can  come  in  under  the  decree  (Ranken  v.  Harwood, 
15  Law  Joum.,  N.  S.,  Chanc.  446;  S.  C.  10  Jur.  794;  aee  further 
Princ.  £quity,  1 27). 


ON  THE  LAW  OF  COVENANTS. 


[The  present  subject  of  the  law  lectures  is  the  law  of  covenants, 
and  as  this  is  a  practical  subject,  and  one  likely  to  be  useful  to  our 
readers,  we  intend  to  give  a  pretty  full  statement  of  the  law,  though 
we  shall  by  no  means  confine  ourselves  to  the  order,  or  even  matter 
of  the  lectures.  The  fsct  is,  that  the  lectures,  as  delivered,  are  quite 
vwietf,  except  for  students  who  have  the  reports  to  refer  to.  The 
lecturer's  object  is  to  direct  attention  to  cases  which  are  afterwards 
to  be  carefully  read.  We  shall  give,  occasionally,  abstracts  of  some 
of  the  cases,  so  as  to  make  the  subject  more  intelligible  to  those  who 
have  not  the  reports  to  refer  to.  We  propose  to  continue  the  subject 
of  covenants,  if  possible,  in  each  subsequent  number.] 

The  first  thing  we  have  to  consider  in  treating  of  covenants,  is 
their  nature  and  constitution :-» 

Nature  and  cotutitutton  of  covenan^M. — A  covenant  may  be  de- 
fined to  be  an  engagement  under  seal,  whether  by  way  of  declaration 
or  promise,  from  one  person  or  body  to  another  person  or  body.  1. 
It  is  an  engagement,  and  the  person  who  makes  it,  binds  himself. 
2.  The  instrument  must  not  only  be  in  writing,  but  it  must,  iu  ad* 
dition,  be  under  seal.     3.  A  covenant  is  not  merely  a  promise  to  do 
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or  not  to  do  some  fatnre  thing,  bat  it  may  be  a  dedarition  of  aone 
past  act  (Plowd.  Com.  308)»  and  even  of  a  present  ability  :  aa  that 
the  grantor  has  lawfnl  power  to  convey  (3  Woodd.  86 ;  but  Com. 
Dig.  tit.  Covenant,  A.  1,  is  contrary,  and  see  2  Bac.  Abr.  tit.  Cove- 
nant,  p.  337,  7th  edit ).  4.  It  is  euential  that  the  oontraet  or 
agreement,  declaration  or  promise,  be  made  to  some  other  person. 
5.  The  parties  most  be  either  natoial  or  civil,  t.  e.,  either  an  individiiBl 
or  body  corporate. 

There  are  several  distinctions  recognised  by  oar  law  writers  as  to 
covenants,  bat  which  need  not  here  be  noticed  at  length  :  they  are 
such  as  arise  necessarily  from  differences  in  the  terms  ased  to  express 
the  things  covenanted  to  be  done,  &c.  Thus,  if  a  covenant  be  to 
do  something  in  particular,  it  is  called  affirmative ;  whilst,  if  the  cove- 
nant  be  to  abstain  from  doing  something,  it  is  said  to  be  negatife. 
If  it  relate  to  a  thing  past,  it  is  called  a  covenant  executed,  whilst  if 
it  is  a  promise  to  perform  some  act  in/uturo,  it  is  called  an  execatory 
covenant.  It  mast  be  remarked,  that  the  distinction  as  to  affirma- 
tive and  negative  covenants  is,  in  many  cases,  very  impoftasft  ia 
courts  of  eqaity,  as  will  be  hereafter  noticed. 

Some  distinctions  which  are  essential  will  now  be  noticed.  1. 
A  covenant,  though  ordinarily  treated  as  a  contract  obligatory,  may 
be  likewise  an  assurance.  Thus,  a  covenant  in  consideration  <^  blood, 
that  the  other  party  shall  have  his  lands,  makes  the  covenantor  to 
stand  seised  at  once,  though  it  is  a  mere  covenant  to  do  so.  In  ftct 
the  covenantor  is  then  a  person  seised  to  the  use  of  another,  and  the 
statute  of  uses  executes  this  use  in  the  covenantee,  who  thus  gets  a 
legal  estate  and  nothing  is  left  in  the  covenantor  (see  Plowd.  Cora 
801,  303  ;  Com.  Dig.  tit.  «*  Covenant,"  G.  t).  Soch  a  conveyaoce 
is  one  that  does  not  operate  by  transmutation  of  possession.  In  a 
covenant  to  stand  seised  (which,  however,  is  now  disused),  diere 
must  be  a  relationship  of  blood  :  but  though  this  does  not  exist,  the 
covenant  would  still  have  effect  as  an  obligation.  This  iUoatrates  the 
difference  between  a  covenant  and  an  assurance,  Another  iastaooe 
is  this  :  if  a  party  covenant  that  another  shall  have  a  piece  of  land 
for  a  certain  term,  the  covenantee  takes  as  if  the  lease  were  actosUy 
made.  All  other  covenants  may  be  considered  as  cbligationt  merdy. 

Distinctions  arise  oat  of  cases  where  several  persons  covensnt 
with  each  other  in  respect  of  matters  which  are  parts  of  one  trans- 
action. The  covenant  may  be  either  a  single  one,  or  there  may  be 
several  stipulations.  When  single  and  conditional,  one  thing  is  eon* 
sidered  as  the  cause  of  the  other  thing,  and  unleM  performed,  per- 
formance  of  the  covenanted  act  cannot  be  compelled.  Thos,  tf  A. 
covenant  that  if  B.  will  pay  a  certain  sum  within  a  year  he  abaD  hsve 
his  land  at  a  X«  and  B.  do  not  pay  within  the  year,  he  canaof^  at 
aw,  have  the  land,  or  damages  fur  non-conveyance.     Bat  in  equity, 
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if  Uie  party  should  pay  the  mud  io  qaestion  after  the  year»  he  coold 
obtain  specific  performance,  as  time  is  not,  in  such  case,  of  the  ea- 
senoe  of  the  contract.  The  court  looks  at  the  substance,  and  that 
is  satisfied  by  payment  after  the  year* 

Where  there  are  mutual  stipulations,  each  party  covenants  for  his 
own  acts.  In  such  case,  each  party  has  generally  a  right  of  action 
Igainst  the  other  for  the  breach  of  his  covenants,  without  averring  a 
performance  of  the  covenants  on  his,  the  plaintiff's  part ;  and  the 
defendant  cannot  plead  non-perfonnaoce  of  such  contracts  on  the 
part  of  the  plaintiff  in  bar  of  the  plaintiff's  action  (Dawson  t.  Myer^ 
Strange,  712). 

It  has  been  said,  that  a  covenant  is  an  engagement  under  seal. 
This  is  the  distinguithing  characteristic  of  covenants.  A  promise 
iu  writing  from  A.  to  B.  to  pay  him  £20,  is  not  a  covenant.  A 
deed  then  is  necessary  to  make  a  covenant.  The  requisites  of  a 
deed  are,  1.  4  writing;  2.  That  it  be  on  paper  or  parchment ;  3. 
Though  it  is  not  essential  that  every  deed  should  be  signed,  for  at 
common  law  this  was  not  requisite,  yet  by  the  statute  of  frauds,  a 
Ngoature  is  required  io  certain  cases  (see  Bacon's  Abr.  tit.  '*  Obliga- 
tion"). 4.  The  deed  must  be  sealed  on  delivery.  As  to  delivery, 
noless  the  contrary  be  shown,  the  presumption  is,  that  it  has  taken 
place.  No  particular  words  are  required  to  constitute  a  valid  de« 
livery,  and  a  delivery  without  any  words  will  be  suflBoient.  So  a 
delivery  by  words  without  any  act  will  be  good  (see  Doe  d.  Gar- 
Dons  V.  Knight,  5  Barn,  and  Ores.,  677).  An  escrow  is  a  deed  de- 
livered conditionally  to  a  third  person  to  be  delivered  for  the  benefit 
of  the  party  named  grantee,  &o.,  when  some  act  on  his  part  shall  be 
performed  (I  Stu.  Com.,  470,  2d  edit.).  If  the  condition  be  never 
performed,  it  never  becomes  a  deed.  Upon  the  subject  of  the  de- 
livery of  a  deed,  the  case  of  Doe  dem.  Gramons  v.  Knight,  just  re- 
ferred to,  is  important.  That  case  in  effect  decided  that  where  a 
party  to  any  instrument  seals  it,  and  declares  in  the  presence  of  a 
witness  that  he  delivers  it  "as  his  deed,  but  keeps  it  in  his  own  pos- 
lession,  and  there  is  nothing  to  qualify  that,  or  to  show  that  the  ex- 
ecuting party  did  not  intend  it  to  operate  immediately,  except  the 
keeping  the  deed  in  his  hands,  it  is  a  valid  and  effectual  deed :  and 
delivery  to  the  party  who  is  to  take  by  the  deed,  or  to  .any  person 
to  his  nBe»  is  not  essential.  Delivery  to  a  third  person  for  the  use 
of  the  party  in  whose  favour  the  deed  is  executed,  where  a  grantor 
parts  with  all  control  over  the  deed,  makes  the  deed  effectual  from 
the  instant  of  such  delivery,  although  the  person  to  whom  the  deed 
is  so  delivered  be  not  the  agent  of  the  party  for  whose  benefit  the 
deed  is  made. 

IniaUwrea  and  deeds  polL  — -  Deeds  are  divided  into  such  as  are 
poll  and  auch  as  are  indentures.     A  deed  poll  is  executed  by  one 
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person  only,  whilst  indentares  are  execated  by,  or  at  least  made  he* 
tween  several  parties. 

Consideration  in  deed.  — ^  There  are  some  pecaliaritles  of  contracts 
under  seal  which  require  notiee.  They  apply  generally  to  aU  deeds. 
One  pecaliarity  is,  that  a  contract  under  seal  requires  no  oonsider- 
atton  to  support  it,  for  the  law  presumes  it.  In  the  case  of  a  promise 
by  one  person  to  another,  it  is  either  sealed,  or  it  is  not ;  if  not  it  is 
Toid,  if  there  be  no  sufficient  consideration ;  if  it  is  sealed  it  is  rafid, 
whedier  there  be  a  consideration  in  feet  or  not.  This  is  a  ^stinc* 
tion  of  great  practical  importance  in  questions  relating  to  asaets.  It 
not  unfrequentiy  happens  that  crediton  by  specialty  (who  have  a  pri- 
ority in  the  administration  of  assets)  e:diau8t  the  whole  fund  and  leafe 
the  simple  contract  creditor  nothing. 

lUegaUty.  —  If  tiie  consideration  of  a  deed  be  such  that  it  Is  said 
to  be  tainted  with  illegality,  it  will  be  liable  to  be  avoided.  It  makes 
no  difference  whether  this  ill^ality  arise  from  some  rule  of  law,  or 
from  a  statutory  enactment,  or  in  any  other  way.  A  deed  whose 
consideration  is  founded  on  a  compromise  of  a  public  pi'oaecuUun.  w 
on  a  future  separation  between  husband  and  wife,  or  in  restrunt  of 
trade,  or  for  ^ture  cohabitation,  &c.,  is  void  (see  Princ*  Com.  Law, 
49—58 ;  Frinc.  Ekj.  56 — 63  ;  see  also  Coppock  v.  Bower,  4  Mees. 
and  W.  361  ;  Jones  ▼.  Waite,  5  Bing.  N.  S.,  341  ;  9  Scott  N.  R. 
951 ;  Hindley  t.  Westmeath,  6  Bam.  and  Gres.^OO). 

If  there  be  several  considerations  and  part  be  bad,  the  whole  is 
bad,  where  it  is  impossible  to  distinguish  the  legal  consideration  from 
that  which  is  illegal  (see  2  Bacon's  Abr.  tit.  ''  Covenant,"  G.,  p. 
365,  7th  edit.).  '*  When  that  which  is  good  and  tbat  which  is  void  are 
put  together  in  the  same  grant,  the  common  law  makes  such  a  con- 
struction that  the  g^nt  shall  be  good,  for  that  which  is  good,  and 
void  for  that  which  is  void"  (per  Hutton  J.  Ley's  Rep.  79,  cited  8 
E^t,  236).  In  fact,  the  distinction  seems  to  be  this :  if  any  part  of 
the  consideration  for  the  contract  be  illegal,  it  vitiates  the  whole 
{per  Tindal  C.  J.,  in  White  v.  Jones,  1  Scott,  785 ;  S.  C.  I  Biiijf. 
N.  S.,  662)  ;  but  if  it  be  void  merely  and  not  either  mahsm  prokt^- 
turn  or  malum  in  te,  ^he  contract  may  be  supported  by  tiie  residse  of 
the  consideration,  and  if  it  be  good  p#r  se,  and  dirisible  (Addison's 
Contr.  25  ;  King  v.  Sears,  2  Cr.  M.  and  R.  48  ;  S.  C.  5  Bing..  N. 
S.,  341  ;  Sheerman  v.  Thompson,  11  Adol.  and  £1.  1037  ;  S.C.  4 
Jur.  820)^.  The  most  recent  case  as  to  one  part  of  the  connderation 
which  is  illegal  having  the  effect  of  vitiating  the  whole,  is  tlie  ease  of 
Hopkins  V.  Prescott  (16  Law  Joum.,  N.  S.  C.  P.,  258 ;  S.  C  11 
Jurist,  562)  deserves  attention,  especially  the  argumenta,  though  it 
is  not  indeed  the  case  of  a  covenant,  but  of  a  mere  agreement.  TTie 
agreement  between  the  plaintiff  and  defiendant  recited,  that  tiie  jJain- 
iiff  had  for  a  long  time  carried  on  business  as  a  law  stationer,  and  Ao 
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had  been  a  sab  •distributor  of  stamps  and  collector  of  assessed  taxes, 
and  it  then  stated.  "  that  in  consideration  of  £300,  payable  by  in- 
stalments, the  plaintiff  agreed  to  sell,  and  the  defendant  agreed  to 
purchase,  the  business  of  a  law  stationer,  theretofore  carried  on  by  the 
plaintiff;  and  it  was  thereby  further  agreed  between  them,  that  the 
phuntiff  should  not,  after  the  iHt  of  March,  then  next,  carry  on  the 
baainesa  of  a  law  stationer,  or  collect  any  assessed  taxes,  &c.,  but 
that  he  the  plaintiff,  would  use  his  utmost  endeavours  to  introduce 
the  defendant  to  the  said  business  and  offices,  &c.,"  the  court  held, 
that  this  agreement  was  for  the  sale  of  an  office  within  the  5  &  6* 
Edw.  6,  c.  16,  that  it  formed  one  entire  contract,  though  embracing 
several  distinct  acts,  and  that  the  declaration  was  consequently' 
bad. 

BstaffpeL'--^Aaother  peculiarity  is,  that  an  indenture  may  operate 
to  produce  an  estoppel :  that  is,  the  party  who  executes  the  deed  is 
not  permitted  to  deny  what  is  there  stated.  There  is  no  estoppel 
where  the  writing  is  not  under  seal.  Thus  a  creditor  who  has  ac- 
knowledged in  an  unsealed  writing  the  receipt  of  a  sum  of  money,  is 
not  thereby  estopped.  Estoppel  is  of  two  kinds.  It  either  prevents 
a  man  from  disputing  a  fact  or  it  produces  a  conveyance  of  land,  &c. 
Thus,  if  a  party,  not  being  seised  of  certain  land,  alleges  that  he  is 
seised,  and  affects  to  convey  it,  if  he  afterwards  acquires  it,  he  is  es* 
topped  to  say  that  nothing  passed  by  his  conveyance. 

Merger. — Another  peculiarity  is,  that  of  merger.  If  there  be  an 
engagement  by  way  of  simple  contnct,  and  afterwards  another  be 
made  in  respect  of  the  same  matter  under  seal,  this  latter  transaction 
will  effect  a  merger  of  the  former  one,  which  may  be  said  to  be 
Bwallowed  up  in  the  deed. 

Diaeohing  covenaiUe. — ^Another  peculiarity  is  this,  that  an  obli- 
gation cannot  be  got  rid  of  by  anything  of  an  inferior  degree.  It 
can  be  got  rid  of  only  by  the  same  kind  of  instrument  as  itself  (6 
Co.  Rep.  53;  2  Man.  &  Gn  751.  Noy's  Max.  m.  10;  Brown's 
Max.  681  -^  691 ,  2d  edit.).  The  rule  by  which  a  covenant  cannot 
be  discharged  by  writing  only,  is  a  rule  of  law  only,  for  equity  would 
interfere  where  a  party  had  agreed  to  execute  what  was  required, 
and  would  by  an  injunction  prevent  him  from  availing  himself  of  the 
want  of  a  deed. 

Cavemmts  real.  —  Another  distinction  must  be  attended  to.  A 
covenant  may  relate  to  land,  or  it  may  not.  When  it  relates  to 
land  it  is  termed  a  covenant  real,  as  to  which  many  important  points 
will  hereafter  be  noticed.  At  present,  mention  only  will  be  made  of 
one  or  two  points.  Covenants  real  were  called  also  warranties.  A 
covenant  real  was  a  covenant  annexed  to  land,  by  force  whereof  a 
man  and  hit  heirs  were  bound  to  defend  the  title.  It  barred  the 
party  making  it  from  any  right  in  the  land  ;  his  rights  became  ex- 
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tiQCt,  as  were  thoee  of  his  heirs  also,  though  no  assels  deaoended  to 
them,  except,  indeed,  heirs  in  tail,  but  they  were  boond  if  assets  de- 
scended. So  heirs  general,  as  well  as  those  in  tiul,  were  boond  by 
coUateral  warranty,  even  thoogh  no  assets  descended, except  in  cer- 
tain cases  provided  for  by  statate  (see  note  to  sect.  697  of  LittletoD, 
also,  ss.  724,  727).  There  has  been  a  great  difference  of  opinion  u 
to  the  phrase  "/covenant  real."  If  a  man  covenant  for  himself  sod 
his  heirs,  this  is  by  some  called  a  covenant  real.  This  makes  the 
definition  to  depend  not  on  the  subject  matter,  bnt  on  the  fiust  of  the 
covenantor's  heirs  being  liable.  According  to  this,  any  covenant, 
though  relating  to  a  matter  purely  personal,  would  be  a  coveaaat 
real,  provided  only  the  covenantor's  heirs  were  bound.  Bnt  tins  is 
not  the  sense  in  which  the  expression  is  ordinarily  uaed.  For  it  is 
confined  to  those  covenants  which  have  for  their  object  samfthing 
inherent  in,  and  connected  with  land,  whether  binding  the  heir  of 
covenantor  in  express  terms  or  not. 

Implied  cavenanis. — There  are  also  covenants  which  arise  by  in- 
tendment of  law.  Thus,  an  instrument  may  contain  no  clause  whidi 
on  the  fiice  of  it  express  a  covenant,  wluch  yet  may  have  an  open- 
tion  the  same  as  a  covenant,  and  bind  the  parties  to  the  same  extent. 
Thus,  in  a  demise  for  years,  if  there  be  no  express  covenant  for 
quiet  enjo3rment,  yet  it  is  presumed,  and  if  there  be  an  action,  an 
action  will  lie.  It  arises  from  privity  of  estate  and  ccmtinocs  so 
long  as  that  continues,  but  it  does  not  entail  on  any  one  a  liabflity, 
except  only  whilst  the  estate  is  held  by  him  (see  Watkins's  Convey, 
by  White,  302.  303 ;  Adams  v.  Gibney,  6  Bmg.  656).  Implied 
covenants  however,  are  confined  to  real  property,  and  do  not,  there- 
fore, extend  to  goods  (Com.  dig.  tit.  "  Covenant,"  A.  4). 

As  to  covenants  express,  there  is,  during  the  whole  period  foi 
which  they  operate,  a  right  and  liability  on  them,  and  they  cannot 
be  got  rid  of  by  merely  disposing  of  the  property. 

Words  creating  a  covenant. — No  techniod  or  particular  set  of 
words  are  required  in  order  to  create  a  covenant.  We  may  pro- 
perly say,  that  every  instrument  under  seal  is  a  covenant.  «lf  two 
persons  in  a  sealed  instrument  come  to  an  agreement,  and  the  word 
"  agreement"  is  used,  or  its  equivalent,  it  is  not  merely  a  contnct, 
but  it  is  the  several  covenant  of  each  (see  Saltoun  v.  Hoostcin. 
8  Moore,  546 ;  S.  C.  I  Bing.  440 ;  Sampson  v.  Easterby.  9  Bam. 
and  Cres,  505 ;  in  error,  6  Bing.  644 ;  Berry  v.  Claudet,  1  Law 
Times,  p.  201).  These  cases  should  be  consulted,  and  the  arguments 
and  judgments  be  carefully  perused.  In  Saltoun  v.  Houstoun,  bv 
indenture  between  S.  F.  sen*,  of  the  first  part,  S.  F.  jun.,  of  tlie 
second  part,  and  J.  H.  H.  of  the  third  part,  it  was  agreed,  that 
S.  F.  sen.,  should  retire  from  business,  and  S.  F.  jun*,  and  J.  IL  H. 
become  partners;  that  the  capital  employed  should  be  £36,000. 
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£24,000  of  which   S.  F.  sen.,  should  advance  for  S.  F.  jud.,  and 
£12.000  waa  to  be  advanced  by  J.  H,  H.     The  deed  then  proceeded, 
"And  whereas  an  account  of  all  the  debts  of  S.  F.  sen.,  in  his 
business  of  merchant,  has  been  this  day  taken,  and  the  balance  in 
his  favour  amounts  to  £3^,033,  and  whereas  it  has  been  agreed  by 
and  between  S.  F.  sen.,  S.  F.  jun.,  and  J.  H.  H..  that  the  whole  of 
the  debts  and  credits  of  S.  F«  sen.,  shall  be  received  and  paid  by 
S.  F.  jun.,  and  J.  il.  H.,  and  that  the  balance  mt  £38,033  should  be 
accounted  for  and  paid  by  them  in   manner  hereinafter  mcntiuned  ; 
and  8.  F.  sen.,  by  indenture,  hath  assigned  the  debts  and  credit:!  to 
them :  this  indenture  further  witnesseth,  that  it  is  agreed  that  in 
consideration  of  £12,000  paid  S.  F.  sen.,  by  J.  H.   H.  and  for 
raising  £24.000  as  S.  F.'s  jun.,  share  of  the  capital,  the  sum  of 
£36,000  part  of  £38,033  is  to  be  retomed  by  S.  F.  jun.,  and  J.  H.  H. 
and  the  remaining  £2,033  paid  to  S.  F.  sen.,  by  instalments,  at  six, 
twelve,  and  eighteen   months  ;  and  if  any  of  the  debts  shall  prove 
bad,  the  loss  shall  be  borne  by  S.  F.  jun..  and  J.  H.  H. ;"  held, 
that  this  deed  amounted  to  a  covenant  by  S.iF.  jun.,  and  J.  H.  H. 
to  pay  the  debts  due  from  S.  F.  sen.,  in  his  business,  at  the  date  of 
the  indenture.     lu  the  case  of  Sampson  v.  Elasterby,  it  appeared, 
that  the  lease  of  an  undivided  third  part  of  certain  mines  contained 
a  recital  of  an  agreement  made  by  th^  lessee  with  the  lessor,  and 
the  owners  of  the  other  two-thirds,  for  pulling  down  an  old  smelting 
mil],  and  building  another  of  larger  dimensions,  and  the  lease  con- 
tained a  covenant  to  keep  such  new  mill  in   repair,  and  so  leave  it 
at  the  eipiration'of  the'[term,  but  did  not  contain   a  covenant  to 
build  it ;  held*  that  such  covenant  was  to  be  implied,  and  that  the 
lessor  of  the  (Hie-third  might  sue  upon  it  in  respect  of  his  interest. 
The  case  of^Berry  v.  Claudet,  should  also  be  consulted,  as  though 
no  decision  was  given,  the  arguments,  particularly  of  the  late  Sir 
W.  FoUett,f  deserve  particular^attention. 

Mutual  Covenants,  4rc. — ^As  before  stated,  whenever  it  can  be 
plainly  collected  from  the  whole  tenor  of  a  deed  that  such  and  such 
s  thing  mfist  have  been  the  .intention  of  the  parties,  the  law  wiU 
consider  this  as  a  covenant.  Besides  the  instances  before  given,  the 
following  may  be  noticed.  Thus,  if  A.  covenant  with  B.,  that  on 
B.  eonveying  to  A.  a  certain  piece  of  land,  he  will  pay  B.  the  sum 
of  £20,  there  arises  a  covenant  on  the  part  of  A.  to  pay  the  £20. 
This  is  quite  dear.  But  the  question  is,  does  a  covenant  to  con- 
vey arise,  or  was,  in  fact,  the  transaction  mutual  ?  Such  would  be 
the  case  if  it  can  be  collected  that  the  intention  was  so.  That  is,  if 
it  were  the  intention  of  the  parties  that  the  transaction  should  be 
mutual,  it  would  be  so  considered.  The  distinction  is  this,  if  the 
danse  be  introduced  by  way  of  mutual  agreement,  as  if  the  language 
be,  "  it  is  hereby  agreed  that  if  A.  pay  £.0  to  B.,  B.  shall  convey 
Supp.  No.  2.]  c 


18  ON   THB   LAW    Of   COVBNANTB. 

the  land"  or  the  converse,  this  would  be  clearly  a  covenant  by  each 
to  do  his  part,  namely,  to  exchange  the  land  for  the  money.  It  ia 
as  much  A.'a  covenant  aa  B.'a.  If  the  agreement  be  merely  Uiat  A. 
ahall  pay  £20  to  B.  on  his  conveying  the  lan'd,  there  ia  no  anthwity 
which  goes  the  length  of  saying^ that  B.  ia  boand,  mdesa,  indeed, 
the  deed  should  show  the  intention  of  the  parties  to  have  been  that 
they  should  be  reciprocally  bound.  For  this,  see  Pordage  v.  Cole, 
1  Will.  Saund.  319b.  There  the  agreement  contained  the  words 
"  it  is  agreed  between  Pordage  and  Cole,"  a^d  it  was  held  that  there 
was  a  mutual  remedy  (see  Selw.  N.  P.  114,  11th  edit.).  It  would 
be  difierent  if  the  words  were  those  of  the  defendant  only.  Let  iis 
suppose  that  a  lessee  covenants  that  he  wiU,  at  all  times,  during  the 
term,  plough,  &c.,  the  demised  premises,  "  except  the  rabbit-warren 
and  sheep-walk."  If  we  consider  this  aa  an  affirmative  covenant, 
we  must  construe  the  word  "  except"  to  be  "  but  not."  and  then, 
clearly  there  would  be  a  negative  of  ploughing*  Though  a  covenant 
may  contain  an  exception,  it  does  not,  therefore,  negative  that 
of  the  body  of  the  covenant.  Thus,  if  a  leasee  covenant  to 
repair,  insure,  &c.,  other  than  Noa.  4  and  5,  the  lessor  does  not, 
therefore,  covenant  to  repair  or  insure  those  houses.  But  if  there 
be  any  thing  in  the  nature  of  the  stipulation  which  is  not  a  proper 
subject  of  an  affirmative  covenant,  then  it  amounta  to  a  covenant 
that  it  shall  not  be  done.  Tlie  case  of  the  Duke  of  i^t.  Albans  v. 
Ellis  (16  East,  352)  will  illustrate  these  obsei^ationa.  Here  there 
was  a  covenant  by  lessee  that  he  would,  at  all  times,  during  the  term, 
plough,  sow,  manure  and  cultivate  the  demised  premises  [ercepi  the 
rabbit-warren  and  Mheep^walk)  in  a  due  oourae  of  huabandry.  It 
was  held,  that  if  the  lessee  plough  the  rabbit-warren  and  sheep-walk, 
covenant  lies  against  him.  Lord  Ellenborough  said,  that  the  couit 
thought  that  the  object  of  introducing  the  exception  (which  is  as 
much  a  covenant  or  agreement  as  the  reat  of  the  stipulation  in 
which  it  was  placed)  was  to  obviate  a  concluaion  which  might 
otherwise  be  drawn  from  the  generality  of  the  antecedent  words, 
that  the  duty  of  the  lessee  extended  to  the  ploughing,  &c.,  all  the 
demised  premises,  including  the  rabbit-warren  tmd  aheep-walk,  and 
to  declare  that  they  should  not  be  so  dealt  with,  and  not  only  to 
obviate  that  conclasion,  but  to  negative  the  doing  thereof;  or^  in 
other  words,  to  agree  that  it  should  not  be  done ;  considering  the 
words,  "  except  the  rabbit-warren  and  aheep«walk,"  in  this  place,  ai 
tantamount  to  the  words  "  but  not  the  rabbit«warren  and  aheep- 
walk ;"  which  would  have  imported  more  directly,  perhaps,  a 
negative  of  ploughing  the  rabbit-warren  and  aheep-walk.  "  But  bj 
whatever  words  we  coUect  an  agreement  that  the  thing  ahould  not 
be  done,  we  collect  enough  to  make  an  action  of  covenant  maia* 
tainable  for  the  doing  of  it." 
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Covenant  from  intention — "  Subject  to  covenants  in  original  lease.** 
' — It  mast  be  boroe  in  mind,  that  in  equity,  what  is  intended  by  the 
parties  to  be  done  is  considered  as  actually  done.     Thus,  if  A.  lease 
for  years  by  indenture  for  the  residue  of  the  term  subject  to  pay- 
ment of  rent  and  performance  of  the  covenants  in  the  original  lease, 
has  A.  covenanted  to  pay  the  rent  ?     Remember  the  parties  are 
lessee  and  assignee.     It  cannot  be  intended  that  the  assignee  should 
not  pay.     We  must  then  see  what  is  the  nature  of  the  traDsaction, 
the  circumstances  and  position  of  the  parties,  &c.,  and  apply  to 
them  the  terms  of  the  deed.     This  would  lead  naturally  to  the  con- 
clusion, that  one  of  {hem  should  be  exonerated,  and  the  other  be 
liable.     Therefore,  there  is  nothing  in  the  relation  of  the  parties  to 
the  contract  to  prevent  the  conclusion  that  the  assignee  covenanted 
with  the  assignor  (the  lessee)  to  do  what  the  clause  in  effect  states. 
The  result  is.  that  by  the  words  used,  the  assignee  covenants  to  pay 
the  rent  and  perform  the  covenants  in  the  original  lease.     It  may 
be  here  observed,  that  it  is  very  commonly  said  in  our  books,  that  an 
assignee  is  liable  only  whilst  he  continues  assignee  (Broom's  Part. 
Actions,  134,  135,  2nd  edit. ;    Woodfall's  Landl.  and  Ten.  173,  4th 
edit. ;    Selw.  N.  p.  488,  n.  33,  10th  edit. :    Short  v.  Kulloviay,  11 
Adol.  and  Ellis,  28 ;  Burnett  v.  Lynch,  5  Barn,  and  Ores.  589, 
605).     This  oo  doubt  is  true,  but  the  student  must  not  forget  that 
as  the  assignment  of  a  lease   (though  followed  by  the  lessor's  ac- 
ceptance of  rent  from  the  assignee)  does  not  discharge  the  lessee 
from  his  eaprees  covenants,  it  is  usual  for  the  assignee  to  give  him 
an  indemnity  against  these  covenants,  either  by  bond,  or,  which  is 
more  frequent*  by  a  covenant  inserted  in  the  assignment  itself.     This 
deed,  however,  is  commonly  in  the  custody  of  the  covenantor   (the 
assignee)  and  a  bond  is,  therefore,  sometimes  preferred.     The  benefit 
of  this  expreu  covenant  is,  that  tlTe  liability  is  not  got  rid  of  by 
assigning  over,  whereas  the   implied  obligation  of  the  assignee  to 
indemnify  the  lessee  only  extends  to  breaches  committed  during  the 
assignee's  possession  (see  Woolreridge  v.   Steward,  3  Moore  and 
Sc.  561 ;  S.  C.  1  Cr.  and  Mees.  644 ;  Harley  v.  King,  2  Cr.  Mees. 
and  Rose  18). 

Marriage — Prohibited  degrees, — The  case  referred  to  in  vol.  vi., 
p.  54,  as  relatmg  to  the  5  &  6  Will.  4,  c.  54,  is  Reg.  v.  Chadwick, 
12  Jurist*  174. 

Execution — Debt  under  £20. — ^The  case  of  Newton  v.  Lord 
Conyngham,  referred  to  in  vol.  vi.«  p.  268,  is  reported  in  12  Jurist, 
356. 

(7*0  be  coniinuedj. 
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{Concluded  from  p.  117.) 

The  qaestionB  to  which  the  following  anawere  relate  will  be  found 
in  vol.  vi.  Law  Student's  Magaztnb,  O.  S.,  pp.  492 — 493. 

BANKRUPTCY. 

I.  Discharge  of  bankrupt  and  insolvent,  —  The  principle  of  the 
bankrupt  laws  is  to  enable  an  honest  trader  to  give  op  all  bis  propert? 
for  e^al  distribution  amongst  his  creditors,  and  thereafter  to  obtain 
for  himself  a  complete  discharge  from  the  claims  of  his  creditors.  In 
bankruptcy,  the  effect  of  the  certificate  is  to  discharge  the  bankmpt's 
person  and  .future  property,  whereas  in  insolvency  the  discharge  only 
extends  to  protect  his  person,  leaving  his  future  acquired  property 
liable,  through  the  medium  of  the  jodgpment  on  the  warrant  oi 
attorney.  This  is  the  great  distinction  between  bankruptcy  and 
insolvency  (First  Book,  265).  And  even  where  the  future  acquired 
property  is  not  attainable  by  execution  on  the  judgment,  the  Insol- 
vent Court  may  be  applied  to  for  an  order  to  compel  satisfaction  (see 
arg.  in  Whatford  v.  Moore,  12  Jur.  47). 

II.  Adjudication,  how  obtained, — In  order  to  obtain  a&  adjudica- 
tion of  bankruptcy,  proof  must  be  given  of  trading,  an  act  of 
bankruptcy,  and  a  good  petitioning  creditor's  debt  (5  Law  Stud. 
Mag.  44). 

III.  Traders  liable  to  bankrupt  laws,^^  The  fpllowing  persons  are 
by  the  5  &  6  Vict.  c.  122,  s.  10,  rendered  liable  to  the  bankrupt 
laws,  who  were  not  so  previously,  namely,  livery  stable  keepers,  coach 
proprietors,  carriers,  ship  owners,  auctioneers,  apothecaries,  market- 
gardeners,  cow-keepers,  brick-makers,  allum-makers,  lime-bttmerB. 
and  millers.  See  also  7  &  8  Vict.  c.  11 1,  as  to  members,  &c.,  of 
trading  companies  (see  2  Law  Stud.  Mag.  368,  369). 

IV.  Compulsory  act  of  bankruptcy,  —  A  compulsory  act  of  bank* 
ruptcy  may  be  obtained  by  serving  a  demand  for  payment  of  a  ddit. 
and  non-payment,  or  security  for  same,  within  a  limited  time.  This 
is  under  1  &  2  Vict.  c.  110,  s.  8,  and  5  ^  6  Vict.  c.  1S3« 
ss.  11 — 19.  (see  2  Law  Stu.  Mag.  474,  475  ;  6  Id,  99). 

V.  Member  of  Parliament,  —  The  course  to  be  adopted  for 
obtainini^  an  adjudication  against  a  member  of  Parliament  is  pointed 
nut  ])y  the  fi  Ceo.  4.  c.  16,  ?9. 10,  11,  which  provide,that  if  a  trader, 
hv\vir  a  nietjiScr  of  Parliament,  and  ][^er8onally  served  with  a  som* 
mons  (founded  on  a  previous  affidavit  of  debt)  in  an  action  fbrre« 
covery  of  a  debt  of  such  amount  as  shall  be  sufficient  to  support  a 
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flat  in  bankroptcy,  shall  not,  within  one  calendar  month,  comply 
with  the  process ;  or  if,  beings  personally  served  with  a  peremptory 
order  from  a  coart  of  equity,  or  of  bankraptcy,  or  of  lunacy,  to  pay 
any  snm  of  money,  he  shall  neglect  to  do  so,  he  shall  be  deemed  to 
ha?e  committed  an  act  of  bankruptcy  (First  Book,  20). 

VI.  Property  vesting  in  aemfwees. — The  title  of  the  assignees  to 
a  bankrupt's  estate  has  reference  back  to  the  period  when  the  trader 
became  a  bankrupt,  u  e.  from  the  time  when  he  first  committed  an 
act  of  bankruptcy  after  the  accruing  of  the  petitioning  creditor's 
debt,  except  under  the  cffcumstanees  stated  in  answer.  No.  xi.  It 
actually  vests  at  the  time  of  their  appointment,  which  now  by  itself 
vests  all  the  estate  in  the  assignees,  except,  indeed*  estates  tail» 
copyholds,  and  leases  (see  Princ.  Com,  Law.  108—111 ;  6  Law 
Stud.  Mag.  362). 

*  VIL  Leasee  of  htmkrHpt. — ^The  bankrupt's  leases  do  not  pass  by 
the  mere  appointment  of  the  assignees,  at  least,  not  so  as  to  render 
them  liable  thereon.  The  assignees  may  repudiate  or  accept  such 
property  (see  6  Law  Stud.  Mag.  250,  385 ;  Princ.  Com.  Law,  108 
—110). 

VIIL  Property  eubaequent  to  fiat,  —  Where  a  bankrupt  becomes 
entitled  to  property  by  descent,  devise,  or  bequest  after  the  date  of 
the  fiat,  and  prior  to  his  certificate,  his  assignees  will  become 
entitled  to  it ;  but  if  it  be  after  certificate,  then  the  bankrupt  will 
take  it  free  from  his  creditors  under  the  fiat. 

IX.  Property  of  third  person  —  Reputed  ownership.  ^-  In  certain 
caies  the  property  of  strangers  left  in  the  bankrupt's  possession  may 
vest  in  the  assignees,  it  being  enacted  by  6  Geo.  4,  c.  16,  s.  72, 
that  where  the  bankrupt  shall,  by  consent  of  the  true  owner,  have  in 
his  possession,  order,  or  disposition,  any  goods  or  chattels  whereof 
he  was  reputed  owner,  or  had  taken  upon  himself  the  sale,  alteration, 
or  disposition  as  owner,  they  shall  be  disposed  of,  together  with  the 
bankrupt's  own  goods  and  chattels,  under  the  fiat  for  the  benefit  of 
his  creditors  (see  6  Law  Stud.  Mag.  862), 

X.  Mortgagee's  rights. — If  a  mortgagee  of  a  bankrupt's  pro- 
perty have  a  power  of  sale,  he  should  go  before  the  commissioners, 
Btate  the  accounts,  and  obtain  their  direction  to  sell.  In  this  case 
if  the  amount  of  his  debts  be  not  realized,  he  may  prove  for  the 
deficiency ;  but  if  he  has  sold  of  his  own  mere  motion  he  must  abide 
the  consequence,  and  cannot  prove  for  any  deficiency.  If  there  be 
no  power  of  sale,  an  order  from  the  Vice-chancellor  in  bankruptcy 
will  be  necessary  (see  5  Law  Stud.  Mag.  293 — 293). 

XI.  Conveyance  by  bankrupt  prior  to  fiat.  —  Formerly  the  title  of 
the  assignees  referred  back  to  the  act  of  bankruptcy,  so  as  to  avoid 
intermediate  transactions,  whereby  innocent  persons  where  often 
great  losers.     But  by  the  2  &  3  Vict.  c.  29,  all  contracts,  dealings, 
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and  transactions,  by  or  with  any  bankrapt»  reaUy  and  htmd  fiie 
made  and  entered  into  before  the  date  and  issuing^  iH  the  fiat  against 
him,  shall  be  deemed  to  be  ^id,  notwithstanding  any  prior  act  of 
bankruptcy  by  such  bankmpt  committed,  provided  the  penon  or 
persons  so  dealing  with,  such  bankrupt  had  not,  at  the  time,  notioe 
of  such  act  of  bankruptcy.  And  even  if  he  had  notioe,  by  the  2  A  3 
Vict.  c.  11,  (see  also  5  &  6  Vict.  c.  122,  &  7.)  his  humd  fie  par- 
chases  cannot  be  impeached  after  twelve  calendar  months  from  the 
act  of  bankruptcy.'  * 

XII.  ConseiU  to  suit  in  equity  or  arbitratiom,  —  No  consent  is 
necessary  before  the  assignees  bring  an  action  at  ^iw,  but  it  should 
be  obtained  before  filing  a  bill  in  equity,  or  referring  to  arbitratioD. 
The  assignees  should  insert  an  advertisement  for  a  meeting  of  cre- 
ditors, the  major  part  of  whom  in  value  then  present,  may  authorise 
the  proceedings ;  or  if  one-third  in  value  do  not  attend,  the  com- 
missioner may  authorise  the  assigpoiees  to  proceed  (tee  P^act 
Equity,  p.  39,  42). 

XIII.  TruMtee  bankrupt.  —  Where  a  trustee  becomes  bankroiit, 
having  trust  property,  or  stock,  &c.,  the  Vice-Chancellor  in  bank- 
ruptcy may,  on  petition  of  the  cestui  que  trusts,  after  notice  to  sQ 
parties,  order  the  assignees  and  all  other  necessary  persons,  to 
convey,  assign,  or  transfer  the  trust  property  to  some  other  persoD. 
upon  the  same  trusts  as  the  property  was  subject  to  b^ore  the  bank- 
ruptcy, or  such  of  them  as  shall  be  then  subsisting  and  capable  of 
taking  effect ;  and  also  to  receive  and  pay  over  the  rents,  dividends, 
and  produce  thereof  (6  Geo.  4,  c.  16,  s.  79 ;  7  Jur.  430 ;  Barton's 
Comp«  214  a). 

XIV.  Lease,  covenant  not  to  assiqn.  -*-  Though  a  lease  contain  a 
covenant  not  to  assign,  yet  if  the  lessee  becomes  a  bankrupt,  his 
assignees  are  not  bound  by  such  a  covenant,  but  may  assign  over  the 
lease.  And  even  if  the  bankrupt  should  himself  take  from  his  assig- 
nees, he  would  not  be  prevented  from  subsequently  asaigning  over 
(see  Princ.  Com.  Law,  110;  also,  8  Term  Rep.  57,  as  to  geoersl 
principle). 

XV.  Discharging  bankrupt  from  custody. — ^By  the  11  &  12  Vict 
c.  86,  a  commissioner  may  order  the  discharge  of  a  bankrupt  who 
may  be  in  prison  for  debt  at  the  time  of  obtaining  his  protection,  or 
is  in  execution  under  a  camas  after  a  certain  term  of  imprisomneat 
(see  1  Law  Stud.  Mag.,  N.  S.,  No.  2,  "Recent  Statutes"). 

CRIMINAL    LAW. 

I.  Modes  of  prosecution.  —  Criminal  offenders  may  be  proceeded 
against  by  presentment  of  a  jury,  or  more  usually,  by  indictment  in 
the  first  instance,  or  by  an  information  (see  First  Book,  424, 425). 

II.  Forgery.  —  The  common  law  offence  of  forgery  is  a  misde- 
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meanor,  as  may  be  deduced  from  the  panishment  stated  in  4  Black. 
Com.  248  (see  Bacon's  Abridgment,  tit.  "  Forgery**). 

III.  Protffifeiitfo.— The  writ  of  procedendo  issnes  to  send  back  an 
iodictment  improperiy  removed  from  an  inferior  to  a  superior  court 
(Com.  Dig.  tit.  "Certiorui"  G ;  I  Salk.  144). 

IV.  A99wdt.  •— A  party  assaulted  may  bring  an  action  at  law,  or  ' 
may  proceed  swnmarily  before  a  jnstice  (Prin.  Com.  Law,  161, 171), 
or  may  take  proceedings  in  the  county  court,  or  may  indict  the  party 
(First  Book,  391  ;  4  Steph.  Com.  163 — 165,  2nd  edition). 

V.  Deciamtum  In  Urn  of  o&th.  —  A  declaration  has  been  estab- 
lished by  the  5  &  6  Will.  4,  c  62,  in  the  place  of  Tolnntary  ouths, 
and  it  is  provided  that  any  person  authorised  to  administer  an  oath* 
msy  take  aad  receive  the  dedaration  of  any  person  voluntarily  making 
the  same  in  the  form  given  in  the  schedule  to  the  act*  By  the  8  & 
9  Vict.  c.  48,  a  declaration  by  a  bankrupt  or  his  wife  is  substituted 
for  an  oath.  To  the  validity  of  the  substituted  declaration  under  the 
5  &  6  Will.  4,  e.  62,  it  is  essential  that  it  should  be  made  for  the 
confirmation  of  written  instruments  or  allegations,  or  proof  of  debts, 
or  of  tbe  execution  of  deeds,  or  other  similar  matters,  or  else  that  it 
relates  to  matters  within  the  other  sections  of  the  same  act,  or  some 
of  the  subsequent  acts  containing  similar  clauses. 

VI.  Ariiele$  of  the  Peace,  — Articles  of  the  peace  are  exhibited  in 
conrt,  supported  by  the  affidavit  of  the  exhibitant  (see  Bacon's 
Abr.  tit.  "  Surety  of  the  Peace ;"  4  Steph.  Com.  341 ;  First  Book, 
407,  408). 

VIJ.  Criminal  offeniiere. — ^We  really  cannot  state  for  certain  what 
the  examiners  are  aiming  at  in  this  question.  Criminals  may  be 
Baid  to  be  traitors  or  felons,  and  sometimes  misdemeanants  are  so 
called,  or  offenders  may  be  said  to  be  either  principals  or  accesso- 
ries, as  to  which  see  1  Law  Law  Stud.  Mag.,  N.  S.,  p.  9. 

VIII.  Disobeying  etaivte. — The  disobedience  of  an  act  of  Parlia- 
ment, or  the  violation  of  it,  is  an  offence  of  itself,  punishable  on  an 
indictment  by  fine  and  imprisonment  (4  Steph .  Com.  258,  2nd  edit. ; 
7  Bacon's  Abr.  tit  "  Sutute,"  K.  p.  466.  7th  edit.). 

IX.  Certiorari, — ^A  certiorari  may  be  granted  at  the  instance  of 
either  the  prosecutor  or  the  defendant ;  and  the  former  was  once 
entitled  to  demand  this  as  a  matter  of  right,  though  the  application 
of  the  latter  was  dependant  on  the  discretion  of  the  court.  But 
now  by  5  &  6  Will.  4,  c.  ?d,  no  certiorari  shall  issue  at  the  instance 
of  the  prosecutor  or  any  other  person  (except  the  Attorney- (general), 
without  motion  first  made  in  the  Conrt  of  Qaeen's  Bench,  or  before 
some  judge  of  that  court,  and  leave  obtained,  in  the  same  manner  as 
where  application  is  made  on  the  part  of  the  defendant ;  and  more- 
over the  defendants  shall,  before  tbe  allowance  to  them  of  any  writ 
of  certiorari,  enter  into  a  recognizance  before  a  judge  of  the  Queen's 
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Bench  or  justice  of  the  peace,  iu  such  sum  and  with  such  sureties  is 
the  court  or  a  judge  may  think  fit,  and  with  such  conditionB  as  are 
contatned  in  the  previous  statutes  5  &  6  Will,  and  Mary.  c.  11,  and 
8  &  9  Will.  3,  c.  33,  passed  in  relation  to  the  same  sahject. 

X.  Centr€d  Criminal  Court. — By  the  4  &  5  Will.  4*  c.  36  a  new 
court  was  estahlished  for  the  trial  of  offences  in  London,  Middlesex, 
and  certain  suhurhan  parts  of  Essex,  Kent,  and  Surrey,  to  be  called 
the  Central  Criminal  Court.  And  it  is  provided  (a.  2),  that  the 
Crown  may  issue  its  commission  of  oyer  and  terminer,  and  gaol 
delivery  to  such  court,  and  that  the  jndges  of  the  court,  or  any  two 
or  more  of  them,  shall  hold  a  session  for  London  and  Middlesex, 
and  the  parts  of  Essex,  Kent,  and  Surrey  before  mentioned,  in  the 
City  of  London  or  suburbs  thereof,  at  least  twelve  times  in  everv 
year  (and  oftener  if  need  be),  such  times  to  be  fixed  by  genenl 
orders  of  the  said  court,  which  any  eight  or  more  of  the  said  judges 
of  the  courts  of  Westminster  are  empowered  from  time  to  time  to 
make.  The  proper  venue  in  an  indictment  at  ^lis  court  is,  "  Ceo* 
tral  Criminal  Court,  to  wit/'  with  an  allegation  in  the  body  of  a 
county  where  the  offence  was  committed  (14  Law  Jonm.,  N.  S., 
M.  C.  82  ;  9  Jur.  593). 

XL  Witnesses — Subpoena. — ^The  attendance  of  witnesses  on  trisk 
in  criminal  cases  is  enforced  by  subpcnmu  Before  magistrates,  the 
attendance  may  be  compelled  by  summons,  on  which,  in  case  of  neg- 
lect, a  warrant  may  issue,  and  a  warrant  may  sometimes  issue  in  the 
first  instance  (First  Book,  41 1,  421). 

XIL  Trial  of  peers, —  When  peers  are  charged  with  felony  they 
are  tried  before  the  Lord  High  Steward  (First  Book,  467).  1o 
cases  of  misdemeanours,  peers  are  tried  like  other  persons-  (4  Stqih. 
Cora.  351,  2nd  edit.). 

XI IT.  Habeas  corpus, — ^There  are  several  writs  so  called,  but  d» 
great  writ  is  a  habeas  corpus  ad  subjiciendum  (9  Jur.  393),  which  is 
the  remedy  used  for  deliverance  from  illegal  oonfiaement.  It  may 
be  obtained  on  motion  in  court,  or  in  vacation  by  judge's  order,  on 
an  affidavit  of  facts  (Burrows,  606). 

XTV.  Offences  at  sea, — Offences  at  sea  are  tried  before  the  ordi- 
nary courts  of  oyer  and  terminer  and  gaol  delivery,  and  the  Central 
Criininal  Court  (First  Book,  469 ;  4  Steph.  Com.  358 — 360). 

XV.  Accessories. —  It  will  be  sufficient  to  refer  the  reader  to 
I  Law  Stud.  Mag.,  N.  S.,  p.  9,  for  an  answer  to  this  question. 
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Judgments  (vol.  vi.,  p.  467). 

Sir.  —  In  your  Magazins  for  November,  onder  the  bead  of 
"  JadgmenU/'  in  the  portion  set  apart  fur  Carretpandeitcet  is  the 
foUowiDg  observation  :— 

*'  That  as  against  bond  fide  purchasers  and  mortgagees  since  the 
registered  judgment,  but  vuitkout  notice  of  it,  the  judgment  creditor 
can  only  tid^e  a  moiety  of  the  debtor's  land." 

From  the  expressions  in  Mr.  Sugden's  Vendors  and  Purchasers, 
1 1th  edit.,  pp.  664, 665,  et  geq.,  T  am  not  able  to  come  to  the  conclu- 
sion that  even  a  mokiy  of  the  debtor's  lands  are  liable  to  a  registered 
judgment  in  the  hands  of  a  bond  fide  purchaser  without  notice. 

By  the  2nd  of  Vict.  c.  11,  s.  5,  a  judgment  shall  not  bmd  any 
lands  in  the  hands  of  a  purchaser  bond  fide,  without  notice,  more  ex- 
tenavely  in  any  respect,  although  duly  registered,  than  a  judgment, 
&e*,  would  have  bound  such  a  purchaser  previous  to  the  act  of  Ist 
and  2nd  Vict,  where  it  had  been  duly  docketted. 

Upon  this  Mr.  Sugden  observes,  *'  that  it  appears  to  render  a 
purchaser  without  notice  safe  in  such  cases,  for  under  the  old  law  a 
judgment,  although  duly  docketted,  would  not  have  bound  such  a 
purchaser,  and  therefore  he  is  now  equally  protected."  He  also  says, 
speaking  of  trust  estates  (which  are  liable  to  judgments  under  the 
existing  law,  in  the  same  manner  as  estates  held  in  a  man's  own 
right),  "  That  if  the  legal  fee  were  vested  in  A.  in  trust  for  B.,  and 
they  were  to  convey  to  a  purchaser,  he  would  be  bound  by  any  judg- 
ment entered  up  against  B.  the  seller  '  before  the  conveyance,  just 
the  same  as  if  the  latter  had  himself  had  the  legal  estate.'  But  if 
he  were  a  purchaser  without  notice  he  would  under  the  2ad  Vict*  c.  1 1 , 
Si  5,  hold  free  from  the  judgment,  execution  upon  which  could  not  be 
sued  against  him.*' 

From  this  decided  statement  I  cannot  consider  that  I  am  at  liberty 
to  conclude  that,  under  the  circumstances  above  stated,  in  case  of  no 
notice,  execution  could  be  sued  against  a  mot>/y  of  the  debtor's  Inn ds ; 
the  words  of  Mr.  Sugden  are,  "  that  he  holds  free  from  the  judg" 
ment,"  meaning,  I  should  suppose,  altogether  free. 

The  point  being  one  of  some  importance  I  must  beg  that  assist- 
ance which  you  are  at  all  times  so  ready  to  give,  to  further  the 
interests  of  the  articled  clerk. 

I  am,  &c., 

B.  A. 


26  MOOT    POINTS. 

NoTB. — Were  the  constraction  of  the  2  Vict.  c.  11.  s.  5,  such  as 
oar  correepondeot  says  Sir  Edward  Sugden  states  it  to  be,  namely, 
that  a  porchaser  without  notice  of  a  registered  jadgment  was  not 
bound  by  it  to  any  extent,  it  would  be  a  matter  of  surprise.  But  it 
is  clear  Sir  Eldward  Sugden  does  not  mean  this,  for  he  says  that  the 
eflfect  of  the  act  (of  which  he  was  the  originator)  u  that  judgments 
against  purchasers  without  notice  will  not  bind/tcr/Acr  than  a  judg- 
ment would  have  bound  such  a  purchaser  before  the  1  &  2  Vict, 
c.  1 10,  where  it  was  duly  docketted.  Now  it  is  qmte  dear  that 
p'ior  to  the  1-  &  2  Vict.  c.  1 10,  a  docketted  judgment  did  bind  a 
purchaser,  and  that  as  against  him  a  moiety  might  be  extended 
under  an  elegit,  though  he  were  a  purchaser  without  notioe,  and  for 
fiill  value  (see  Tidd's  Pract.  935,  939,  9th  edit.).  In  het  there  cm 
be  no  doubt  on  this  point.  It,  therefore,  suggests  itadf  that  Sir 
Edward  Sugden  is  speaking  of  some  peculiar  case,  and  on  attentively 
reading  the  pages  referred  to,  we  do  not  doubt  but  that  our  corres- 
pondent and  others  will  see  the  doctrine  is  confined  to  the  peculiar 
cases  there  stated,  as,  indeed,  is  indicated  by  the  concluding  words : 
" appears  to  render  a  purchaser  without  notice  safe  m  such  eoMet" 
In  fact.  Sir  Edward  Sugden  is  speaking  of  judgments  after  payment 
of  the  purchase  money  but  before  the  actual  execution  of  the  deed, 
which  did  not  even  formerly  bind  the  purchaser  (1  P.  Williams,  378; 
2  £q.  Cas.  Abr.  683;  2  fidd,  935,  9th  edit).  So  Sir  Edward 
Sugden  is  right  as  to  trust  estates,  and  that  because  by  the  old  law 
the  purchaser  could  not  have  been  affected  where  the  trustee  con- 
veyed by  the  direction  of  the  cestui  que  trust  before  exeeutiom  saed 
(Com.  Dig.  tit.  "  Execution."  C.  14  ;  Tidd's  Pract.  1035,  1036; 
29  Car.  2.  c.  3,  s.  10 ;  4  Biog.  335). 

We  trust  we  have  explained  ourselves  to  the  satisfaction  of  oar 
correspondent.  We  think  some  of  our  readers  will  be  thankful  to 
him  for  calling  attention  to  the  matter,  as  it  must  be  confessed  that 
Sir  Edward  Sugden  is  by  no  means  so  precise  as  could  be  willed 
in  pointing  out  the  various  distinctions. — Ens. 
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No.  1 . — Manor — Sale  of  Demesne  Lands. 

If  A.  the  owner  of  a  manor,  and  of  demesne  lands  within  and 
parcel  of  the  manor,  aliens  the  demesne  lands,  so  as  to  make  a  sev- 
rance  of  them  from  the  manor — 

Will  the  manor  thereby  become  destroyed  ? 
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And  what  is  UDderstood  by  a  reputed  manor  ? 

Thomas  M.  IIealo  (Wigan). 

No.  2, — Devise. 

A  devise  was  made  generally  to  B.  without  words  of  inheritance 
before  the  statute  I  Vict.  c.  26,  on  paying  the  testator's  debts. 

Will  a  fee  pass  to  the  devisee  on  account  of  the  charge  imposed 
on  him  ?  Thomas  M.  Hsald  (Wigan). 

No.  3. — Title  Deeds. 

A.  the  owner  of  an  estate  conveys  a  close  of  land,  part  of  the 
estate,  to  B.  B.  on  his  purchase  takes  an  attested  copy  of  A.'s  pnr- 
chaae  deed  only,  and  a  covenant  from  A.  to  produce  sJl  the  original 
deeds.  B.  afterwards  contracts  with  C.  for  sale  to  him  of  a  plot  of 
land,  part  of  the  said  close,  and  agrees  to  make  a  good  title  at  his 
own  expence  to  C. 

Can  C.  insist  upon  attested  copies  of  all  the  original  title  deeds 
from  B.  at  B.*s  expense  ?  Thomas  M.  Hbald  (Wigan). 

No.  4. — Trusts — Receipts. 

In  a  marriage  settlement  power  is  g^ven  to  the  trustees  (four 
number)  to  sell,  with  a  declaration  that  the  receipts  of  the 
trustees  should  be  a  good  discharge  to  the  purchaser  for  his  pur- 
chase-money. 

A  sale  is  made  and  a  conveyance  in  pursuance  of  the  pdWer  is 
executed  by  all  the  trustees,  and  the  other  necessary  parties ;  but 
the  receipt  for  the  purchase-muney  is  signed  by  only  two  of  the 
trustees. 

Is  this  a  valid  conveyance  to  the  purchaser,  and  the  receipt  suffi- 
cient ?  Thomas  M.  Hbalo  (Wigan). 

No.  5. — Grant — Exception  of  Trees. 

C,  by  letters  patent,  granted  to  £.  certain  lands,  parcel  of  his 
manor  or  lordship,  out  of  which  letters  patent,  all  great  trees,  woods, 
underwoods,  &c.,  growing  upon  the  premises,  are  excepted,  and 
reserved  to  C,  his  heirs,  and  successors. 

Query, — Can  the  present  proprietor  of  the  lands  granted  by  the 
above  letters  patent,  plant  trees  or  timber  thereon,  and  afterwards 
feD  and  cut  down  the  same  for  his  own  use,  or  would  such  timber 
be  considered  to  fall  under  the  exception  and  reservation  ? 

Thomas  M.  Hbald  (Wigan). 

No.  6. — WUl — Devise — Construction, 

P.  by  her  will  gave  and  bequeathed  to  her  niece  L.  all  her  cot- 
tageSj  lands,  tenements,  and  hereditaments  lying  and  being  in  B. 
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To  hold  to  her  for  her  life,  and  after  her  decease  to  the  lawful  issue 
of  her  body,  and  if  only  one  child  should  be  living  at  her  death, 
then  to  such  child  and  his  or  her  heirs ;  and  in  case  she  left  more 
than  one,  then  to  such  children,  to  be  equally  divided,  share  and 
share  alifce,  and  to  their  heirs  as  tenants  in  common  and  not  as  joint 
tenants. 

Qitery. — Is  M.  solely  entitled  to  the  estates  as  the  surviving  child 
of  testatrix's  niece  (L.)  living  at  her  death  ;  and  can  he  make  a  good 
title  to  the  purchaser ;  or,  are  the  daughters  of  her  eldest  son,  as 
heirs  of  her  body,  entitled  to  the  whole,  or  as  issue  of  her  body  to 
a  part  with  their  uncle  ? 

Does  testatrix's  niece  take  an  estate  tail,  or  for  life  under  the  will, 
as  ii^  the  former  case  her  husband  would  be  tenant  by  the  curtesy  ? 

Thomas  M.  Hbald  (Wigan). 

No.  7. — Highway — Right  to  Repair. 

A.  laid  an  information  against  B.  and  C,  surveyors  of  R,,  under 
5  &  6  Will.  4,  s.  94,  before  the  magistrates,  alleging  ^t  a  certain 
length  of  a  highway  was  in  want  of  repair,  and  praying  that  they 
might  be  summoned,  and  that  such  proceedings  might  be  had  in  the 
premises  as  the  law  directs  ;  B.  and  C.  in  answer  to  the  information 
alleged  that  they  were  not  liable  to  repair  the  highway  in  qnestioD, 
because  the  inhabitants  of  another  township  (T.)  had  from  time 
immemorial  repaired  the  road.  Upon  this  the  magistrates  took  the 
course  prescribed  in  the  act,  ordering  that  the  parties  named  in  the 
information  should  be  indicted  at  the  next  sessions. 

The  officers  of  T.  acting  under  advice  gave  notice  to  the  surveyors 
of  R.  that  they  would  not  from  the  date  thereof  "  pave  or  other* 
wise  repair  that  part  of  the  highway  in  R.  and  hitherto  paved  and 
repaired  by  the  said  township  of  T." 

The  question  then  remaining  is,  whether  there  ever  was  such  a 
consideration  given  as  would  relieve  from  the  common  law  liability 
of  R.  to  repair  the  road  and  throw  the  burthen  upon  T. ;  or  is 
the  custom  of  itself  sufficient  to  confirm  the  burdien  on  that 
township  ? 

The  traditionary  consideration  for  which  the  inhabitants  of  T.  origi- 
nally agreed  to  maintain  the  road  is,  that  they  had  in  old  times  no 
road  southwards,  leading  to  a  market  town  in  that  direction,  except 
by  going  a  road  a  considerable  round.  For  this  reason  T.  proposed  to 
repair  the  road. 

The  only  evidence  of  any  agreement  which  can  be  procured  is  that 
of  an  old  man  who  told  several  of  the  inhabitants' of  T.  that  if  the 
arrangements  were  to  be  made  again  he  would  have  required  them 
to  repair  a  much  greater  portion. 

Attention  is  requested  to  the  case  of  KT.  v.  Inhabitants  of  the 
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parish  of  St.  Giles's'.  Cambridge,  5  M.  and  S.  2 GO,  which  appears 
very  strong  against  R. 

Ts  the  custom  good  per  se  without  more  ? 

Is  the  alleged  consideration,  if  proved,  sufficient  to  sustain  the 
custom  ? 

Would  hearsay  from  old  persons  deceased  be  admissible  ? 

And  inasmuch  as  the  old  inhabitants  of  R.  are  the  persons  who 
know  most  on  the  subject — ^if  the  indictment  proceeds  are  they, 
being  ratepayers,  rendered  competent  to  give  evidence  by  sect.  100 
of  the  new  Highways  Act?  Thomas  M.  Hbalu  (Wigan). 

No.  8, — Covenant — Joint  and  Several — Action. 

A.  and  B.  as  his  surety  in  a  lease,  covenant  jointly  and  severally 
with  C.  and  D.  their  heirs,  &c.,  and  also  with  £.  and  F.  their 
heirs,  &c.,  for  payment  of  certain  rent  thereby  reserved  and  made 
payable. 

C.  and  D.  are  trustees  of  the  equity  of  redemption.  £.  and  F. 
are  mortgagees  in  possession. 

Query. — Can  an  action  be  maintained  on  this  covenant  at  the  suit 
of  £.  and  F.  without  C.  and  D.  joining,  against  A.  ? 

Thomas  M.  Hbald  (Wigan). 

No.  9. — Devise — Sale — Division  of  Trust  Moneys. 

A.  by  her  will  in  the  year  1841,  gave  and  devised  her  real  and 
personal  estate  to  trustees  to  be  sold,  and  directed  them  to  stand 
possessed  of  the  trust  moneys  arising  thereby.  Upon  trust  to  divide 
the  same  equally  amongst  "  all  and  every  and  such  of  my  next  of 
kin  as  shall  be  of  the  same  or  a  nearer  degree  of  relationship  than 
S.  and  A.  children  of  B.  G.,  H.,  P.»  and  Q.,  children  of  R.  (save 
and  except  N.  and  T.  his  sister),  and  the  children  of  such  of  them 
that  may  be  then  dead,  leaving  lawful  issue,  such  issue  nevertheless 
only  to  take  a  parent's  share  amongst  them.'' 

Testatrix  died  leaving  no  nearer  kin  than  first  cousins,  children  of 
her  deceased  uncles  and  aunts  :  of  this  degree  were  said  B.  and  R., 
and  consequently  their  respective  families  were  first  cousins  once 
removed  to  testatrix. 

Testatrix  at  her  death  had  four  cousins  living,  who  were  F.,  G.,  N. 
(who  has  died  since  testatrix),  and  T.  being  of  **  a  nearer  degree  of 
relationship  than  S.,  A.,  G.,  H.,  P.,  and  Q.,"  and  their  children 
each  claim  an  original  share  as  being  "  of  the  same  degree  of  rela« 
tionship  "  as  S.,  A.,  G.,  &c. 

1st.  Does  the  circumstance  of  F.  and  G.  having  survived  testatrix 
exclude  thev  children  from  being  entitled  to  original  shares  ? 

2nd.  In  the  case  c  f  N.  and  T.'s  children,  they  being  of  the  same 
degree  of  relationship  as  S.,  A.,  G.,  &c..  will  they   be  entitled  to 
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shares  notwithstandiDg  the  exception  therein  of  thdr  parents  who 
survived  testatrix  ? 

drd.  Are  S.,  A.,  G.,  &c.,  entitled  to  original  shares  nnder  the 
words  of  the  will  ?  Thomas  M.  Hbalo  (Wigan). 

No  .10. — Mortgage —  Administration . 

Mortgagee  in  fee  dies  in  1837,  making  a  will  in  1827  (to  which 
there  were  no  witnesses),  wherehy  he  "  gave  and  bequeathed  all  the 
property  of  whatsoever  description  he  might  die  possessed  of,  where- 
soever and  of  what  nature  or  kind  soever,  to  his  father  and  mother 
(whom  he  appointed  executor  and  executrix),  the  interest  arising 
from  the  same  to  be  enjoyed  by  them  for  their  lives,  and  at  their 
decease  the  principal  to  be  divided  between  such  cf  his  brothers  and 
sisters  as  might  then  be  living."  The  father  died  previous  to  testa- 
tor, and  the  mother  died  in  1848.  who  proved  the  will.  Both  the 
father  and  mother  died  intestate.  There  are  two  brothers  and  a 
sister  of  mortgagee.  The  mortgage  is  to  be  paid  off  but  it  is  in- 
sisted that  administration  cum  testamento  annexo  be  taken  out,  hot 
this  is  refused,  alleging  that  the  mortgage  money  must  be  considered 
in  the  nature  of  a  specific  legacy,  and  the  enjoyment  of  the  interest 
by  testator's  mother  for  eleven  years  (except  one-half  year's  interest 
received  by  the  brothers  and  sister  since  their  mother's  death),  must 
be  held  to  amount  to  an  assent,  so  as  to  vest  the  property  in  th<:m 
as  legatees  in  remainder ;  on  the  other  hand  reference  is  made  to 
Shep.  Touch,  p.  457.  The  brothers  and  sisters  say,  they  are 
ready  to  give  discharges,  and  that  tlie  heir-at-law  is  ready  to 
re-convey.  • 

The  question  is — are  letters  of  administration  cum  testamento 
annexo  necessary  ?  J.  S.  G. 

No.  1 1 . — Mortgage — Sale — Surplus^ 

A.  by  deed,  mortgages  premises  to  B.  for  securing  the  payment 
of  a  sum  of  money  advanced  by  B.  to  A.,  which  deed  contains  the 
usual  power  of  sale,  in  case  of  default  being  made  in  payment  of  the 
principal  money  and  interest,  at  the  time  therein  specified,  with  s 
proviso  that  the  surplus  produce  of  the  sale  should  be  paid  to  A.  fail 
executors  or  administrators. 

A.  afterwards  died,  and  having  in  his  lifetime  made  deftiult  in  psj- 
ment  of  the  principal  money  and  interest,  B.  caused  the  premises  to 
be  sold  by  public  auction. 

Will  the  surplus  of  the  sale  (after  deducting  all  expenses)  be  con- 
sidered as  part  of  A.'s  real  or  personal  estate  ? 

J.  D.  Norwood. 
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No.  12. — Chancery  Suit — London  Agent's  Lien  on  Papers. 

C.  employs  D.  a  country  solicitor  to  defend  a  suit  wkerein  he  C. 
is  a  defendant.  D.'s  agents  in  town  conduct  the  proceedings  there, 
and  no  communication  takes  place  between  C.  and  the  London 
agents  of  D. 

C.  wishes  to  move  his  papers  from  D.  and  set  the  costs  oflT 
against  his  claim  upon  him.  D.  accordingly  applies  to  his  agents 
for  C.'s  papers  who  refuse  to  part  with  those  in  their  hands  until 
their  lien  for  the  costs  incurred  by  them  in  that  particular  suit  be 
discharged. 

Can  the  London  agents  enforce  such  lien  to  the  prejudice  of  C.  ? 

G.  L.  C.  (Nottingham). 

NoTi. — See  Practice  or  Equitt,  p.  22 — 24. 

No.  1 3. — Declaration  of  Trust — Vesting  of  Share, 

By  a  deed  of  declaration  of  trust  between  A.,  B.,  and  C.  (children 
of  J.  B.  by  his  first  wife  S.)  of  the  first  part,  Y.  (widow  of  said  J.  B.), 
of  the  second  part,  and  certain  trustees  of  the  third  part,  it 
was  declared  that  the  trustees  should  be  possessed  of  a  sum  of 
£4,000  stock  then  standing  in  their  names,  "  Upon  trust  to  pay 
to  or  permit  the  said  Y.  to  receive  the  dividends  during  her  life." 
After  her  decease  then  in  case  her  son  T.  by  the  said  J.  B.  (a  minor), 
should  be  still  in  his  minority,  "  Upon  trust  to  continue  invested 
so  mach  of  the  aforesaid  sum  as  at  the  time  of  the  death  of  said  Y. 
should  be  equal  to  the  sum  of  £2,000  until  T.  attained  twenty- one, 
when  it  should  be  a  vested  interest  in  him,  and  immediately  after 
attaining  that  age  said  £2,000  was  to  be  paid  to  him,  his  executors, 
and  administrators."  In  case  he  should  die  under  twenty-one  then  the 
trustees  were  to  stand  possessed  of  said  £2,000,  "  In  trust  for  the 
persons  entitled  to  the  residue  of  said  £4,000,  but  in  case  said  T. 
should  have  attained  twenty«one  at  the  death  of  said  Y.  to  pay  said 
£2,000  to  T.,  his  executors,  administrators,  or  assigns." 

T.  attorned  twenty-one  but  died  in  the  lifetime  of  Y. 

A.,  B.,  and  C.  are  the  parties  entitled  to  the  remainder  of  the 
£4,000  stock,  and  they  now  claim  the  whole  of  it  in  consequence  of 
the  death  of  T.  during  the  life  of  Y.,  contending  that  T/s  interest 
was  not  to  become  a  vested  one  unless  he  not  only  attained  twenty- 
one,  but  also  survived  the  tenant  for  life  (Y.)» 

The  representatives  of  T.  also  claim  the  £2,000 ;  who  are  en- 
tiUcd  ?"  G.  P. 
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No.  37. — Bankruptcy. — Voluntary  Conveyance  (voU  vi.  p.  343). 

I  think  this  answer  of  Mr.  J,  D.  Norwood  not  very  satisfBCtorr, 
for  in  the  case  of  Lister  v.  Turner,  5  Hare  281,  the  court  avoided 
laying  down  such  a  rule,  t.  e.,  the  creditor  obtaining  a  judgmeat, 
and  perhaps  the  case  of  Col  man  v.  Croker  would  not  now  be  fol- 
lowed. If  the  settlor  be  made  bankrupt,  or  an  insolvent  debtor,  the 
assignees  represent  creditors  for  all  purposes  ;  and  if  there  be  any 
fraud,  the  assigpdees  may  take  a.dvantage  of  it  (see  Doe  dem  Grimsbf 
▼.  Ball,  1 1  Mees.  &  W.  331  ;  Norcott  v.  Dodd,  1  Or.  &  Phil.  100). 

J.  S.  G. 

No.  79. — Partnership  (vol.  vi.  p.  388). 

Your  correspondent  seems  to  have  overlooked  the  fact  of  an  answer 
to  this  point  having  already  appeared  in  the  pages  of  our  Maoaziki 
(vide  3  Law  Stud.  Mag.  p.  46,  vol.  iv.,  p.  51),  and  to  which  I  beg 
to  refer  as  being  the  answer  to  the  point  in  question. 

W.  W.  TATxaasALL. 

No.  87. — Mortgage  (vol.  vi.  p.  429). 

I  am  of  opinion  that  D.  the  last  mortgagee,  without  notice,  roav, 
by  purchasing  the  first  incumbrance*  protect  himself  against  the 
mortgage  to  C,  for  by  purchasing  the  first  mortgage  he  obtained 
the  legal  estate,  and  he  had  equal  equity  with  C.  the  mesne  incum- 
brancer, by  having  lent  his  money  without  notice  of  his  charge ;  and 
notice  of  the  mesne  incumbrance  at  the  time  of  buying  in  the  first 
mortgage  will  not  vary  the  case  (Bovey  v.  Skipwith,  1  Ch.  Ca.  201 ; 
Cburchil  v.  Grove,  Ibid,  35  ;  1  Vern.  187,  88 ;  12  Ves.  573  ;  Hag. 
shaw  V.  Yates,  Str.  240).  But  the  possession  of  the  legal  estate 
will  not  make  up  for  the  want  of  equal  equity,  and  notice  of  a  prior 
charge  at  the  time  of  the  subsequent  advance  will  make  the  equities 
of  two  incumbrancers  unequal.  Where  a  person  advances  money  on 
an  estate  which  he  knows  to  be  already  encumbered,  he  in  effect 
acknowledges  that  he  will  claim  subordinately  to  the  person  whohss 
the  prior  charge,  and,  therefore,  it  may  be  laid  down  as  a  gafinX 
rule,  that  if  the  subsequent  incumbrancer  have. notice  of  the  prece- 
ding incumbrance  before  he  becomes  possessed  of  his  own  security, 
nothing  he  can  do  will  help  him  -(vide  2  Ves.  485,  684 ;  see  also 
2  Cru.  Dig.  Ch.  5,  ed.  1835).  E.  S.  R. 
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COMMON    LAW. 

I.  What  are  local  and  what  are  transitory  actions  ?  II.  Are  there 
any  and  what  persons  who  cannot  bring  actions  in  their  own  names ; 
and  bow  are  they  to  proceed  to -recover  damages  for  an  injury? 
III.  In  case  of  an  injury  to  a  person,  from  which  death  ensues,  is 
there  any  mode  by  which  compensation  can  be  sought,  and  by  what 
means,  and  by  whom  and  against  whom  must  it  lie  ?  IV.  What  are 
the  several  periods  of  limitations  of  actions  ?  V.  How  long  does  a 
writ  of  summons  remain  in  force  ?  VL  When  is  a  writ  of  distringas 
issoed,  and  how  can  it  be  obtained  ?  VIL  State  some  of  the  usual 
defences  to  an  action,  and  the  mode  of  making  them,  by  plea  or  other- 
wise ?  VI  n.  Is  there  any  and  what  property  that  cannot  be  taken  in 
execution  ?  IX.  What  is  the  rule  as  to  attesting  cognovits  and  war* 
rants  of  attorney  ?  X.  State  what  are  the  usual  matters  referred  by 
the  ootfrt  to  one  of  the  Masters.  XL  Describe  some  of  the  pro- 
ceedings termed  "  interlocutory,"  and  how  are  questions  thereon 
decided  ?  XIL  If  a  landlord  lets  a  house  by  parol  for  three  years, 
and  nothing  is  said  as  to  repairs,  state  what  repairs  each  pa  ty  would 
be  liable  to,  and  what  would  be  dilapidations  on  the  part  of  the 
tenant  ?  XIII.  State  the  cases  in  which  you  are  compelled  to  sue 
nnder  the  New  County  Courts'  Act,  and  how  and  where  the  snit 
may  be  brought ;  and  where  must  the  respective  parties  be  residing 
at  the  time  ?  XIV.  Will  any  privilege  protect  a  person  from  being 
sued  in  the  new  county  courts  ;  and  would  the  same  privilege  allow 
the  party  to  sue  in  the  superior  courts  for  a  debt  that  might  be  re- 
covered in  this  court?  XV.  Under  what  circumstance  may  a 
party  sue  in  the  superior  courts  for  a  debt  recoverable  in  the  new 
county  courts? 

BQUITT. 

I.  State  some  of  the  cases,  in  which  a  coart  of  eqnity  ezercisea 
control  over  proceedings  in  the  courts  of  law,  and  the  mode  in  which 
such  control  is  nsually  ezerdsed  ?  II.  Under  what  circumstances 
will  a  court  of  equity  supply  defects  in  the  substance  or  in  the  execa* 
tion  of  deeds  executed  ?  III.  What  rules  do  courts  of  equity  observe 
regarding  the  enforcement  of  contracts  entered  into  by  infants,  married 
women,  and  lunatics  respectively  ?  IV.  State  the  nature  and  objects 
of  a  bill  of  interpleader,  and  what  is  specially  required  upon  the  filing 
of  such  a  bill.  V.  In  what  drcnmstances  should  recourse  be  had  to 
a  bill  to  perpetuate  testimony ;  and  in  what  cases  is  it  that  evidenoe 
Suyp.  Ko.  3.]  o 
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taken  under  such  a  bill  cannot  be  afterwards  used  ?     VI.  State  the 
nature  and  objects  of  a  bill  of  discovery,  and  wbat  is  the  rule  re- 
garding the  costs  of  such  a  bill  ?     VII.  What  is  the  effect  upon  the 
remedies  of  creditors  of  a  decree  in  a  cceditof»*  suit  i     VIlL-i»fA* 
dases  is  sernoe  of  a  tvbpoentf  updii  Che-  party  required,  md  id'wMt 
-^QMT  \nay  it  be  terreii  mp^n  the  tKjUcUor  of  the  |Mi^  ?     fX.  If  a 
^defendtent,  havhig  been  served  ii?ith'  a  subposna  to  appear  to  sad 
'tttisw^r  the  bill,  do  not  appear  in  cbe  time,  what  are  the  steps  wluch 
the  plaintiff  should  take  ?     X.  In  what  cases  is  it  unuecessary  for  Ae 
plaintiff  to  require  a  party  defendant  to  appear  to  and  answer  the  bQl, 
ami  whatf  is  the  practice  in  such  cases  ?     XI .  Where  a  party  defendant 
is  Served' with  a  copy  of  the  bill,  and  is  not  required  by  the  pkinttff 
to  appeftr  ^  and  answer  the  same,  in  ca^e  such  party  defendant  desires 
the  suit  to  be  prosecuted  against  himself  in  the  ordinary  way,  whst 
steps  roust  he  take,  and  what  is  the  rule  regarding  his  costs  ?     XII. 
Under  what  circumstances  can  a  plaintiff,  desirous  to  amend  his  bill, 
obtain  an  order  of  course  for  leave  to  amend ;    and  if  he  apply  (or  t 
special  order,  what  is  the  effect  of  the  affidavit  he  must  make? 
Xfll.  What  is  the  effect  of  a  traversing  note  ?     XIV.  State  the  pro- 
ceeding^ which  may  be  taken  for  enforcement  of  an  order  of  the  Court 
of  Chancery  directing  a  party  to  pay  a  sum  of  money.     XV.  What 
is  the  proper  course  to  be  pursued  when  a  party  is  not  satisfied  with 
the  Master's  decision — having  reference  to  what  should  be  done  both 
before  and  after  the  report  ? 

BANKRUPTCT. 

I.  When  were  the  three  principal  statutes  now  in  force  for  oonsofi- 
dating  and  amending  the  laws  relating  to  bankrupts,  and  foi  esta- 
blishing a  court  of  bankruptcy,  respectively  passed  ?  II.  State 
generally  the  description  of  persons  subject  to  the  bankrupt  laws ; 
and  say  whether  those  laws  do  or  do  not  extend  to  dieos,  todeniseiM, 
and  to  women  ?  III.  Are  peers  of  the  realm  and  members  of  the 
House  of  Commons  liable  to  the  bankrupt  laws  ?— and  are  there  any 
circumstances  under  which  an  executor  or  trustee,  an  infant,  or  a 
married  woman,  can  be  made  a  bankrupt  ?  If  so,  state  the  circooi' 
stances  in  each  case.  IV.  Can  a  second  fiat  in  bankruptcy  be  pro« 
secuted  against  an  uncertificated  bankrupt  ?  If  not,  why  not  ?  V. 
What  steps  must  a  creditor  take  in  order  to  make  a  trader  debtor 
under  the  1  &  2  Vict.  c.  1 10,  and  5  &  6  Vict.  c.  122  ;  and  what 
amount  of  debt  is  necessary,  in  either  case,  to  enable  the  creditor  to 
avail  himself  of  the  provisions  of  the  act  ?  VI.  What  is  the  mode 
of  proceeding  to  obtain  a  fiat  in  bankruptcy  ;  and  what  are  essentisl 
requisites  to  sustain  a  fiat  ?  VII.  Are  any  and  what  persons  in- 
competent as  witnesses  to  prove  the  constituent  parts  of  the  bank* 
ruptcy  ?     VIIL  What  is  the  lowest  amount  of  debt  which  moat  be 
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doe  to  m  tingle  creditor,  or  to  twocreditort  (not  partners),  to  snstaiQ 
m  fiat  ?  IX.  Ify  after  a  docket  atmck,  a  trader  should  pay  or  give 
security  for  the  petitioning  creditor's  debt,  what  cooaeqiiences  would 
jaltow  1,  as  regards  the  fiat ;  2,  as  regards  the  petitioning  creditor  ? 
X.  How,  when,  and  by  whom  are  the  official  assignees  and  the 
creditors'  assignees  respective  appointed ;  and  what  are  their  respec« 
tire  doties  ?  XI.  If  one  of  'several  parties  to  a  bill  of  exchange 
become  banknipt,  to  what  extent  can  the  holder  prove  and  receive 
dividends  under  the  fiat  in  respect  of  such  bill  ?  XII.  What  steps 
most  be  taken  by  a  creditor  who  holds  a  mortgage  security,  in  order 
to  render  his  security  available  and  prove  for  the  deficiency  ;  and  is 
there  any  and  what  difference  between  the  rights  and  remedies  of  a 
legal  and  those  of  an  equitable  mortgagee  with,  and  one  without 
writing  ?  XIII.  What  is  the  general  rule  with  regard  to  the  effect  of 
the  bankruptcy  upon  the  real  and  personal  property  of  the  bankrupt ; 
and  is  there  any,  and  what,  exception  therefrom  with  regard  to  pro- 
perty of  which  the  bankrupt  is  lessee ;  and  what  course  must  the 
aaaignee  pursue  with  regard  to  property  of  the  latter  description  ? 
XIV.  What  are  the  general  rules  with  regard — 1,  to  property  of 
others  which  may  be  in  the  possession  of  the  bankrupt ;  and  2,  to 
property  of  the  bankrupt  which  may  be  in  the  possession  of  others  at 
the  time  of  the  bankruptcy  ?  XV.  What  is  necessary  to  be  done  by 
the  assignee  of  a  debt  or  other  chose  in  action,  and  for  what  reason, 
in  order  to  render  the  assignment  effectual  in  case  of  the  bankruptcy 
of  the  assignor  ? 

CBIMINAL   LAW. 

I.  State  what  constitutes  the  crime  of  burglary  at  common  law; 
and  is  that  oflenee  extended,  and  in  what  respect,  by  statute  ?  II. 
What  description  of  false  representation  constitutes  the  offence  of 
obtaining  money  or  property  by  fslse  pretences  ?  III.  State  when 
the  taking  and  fraudulent  appropriation  of  property  by  one  who  had 
lawful  possession  of  it.  amounts  to  larceny ;  and  give  instancea.  IV. 
Define  the  offence  of  embeszlement,  and  state  what  evidence  must 
be  adduced  in  support  of  an  indictment  for  such  an  offence.  V.  On 
an  indictment  and  conviction  for  arson,  does  the  punishment  differ  in 
cases  where  the  premises  are  inhabited  or  not  ?  .  VI.  By  what 
evidence  is  it  necessary  that  the  crime  of  perjury  should  be  proved  ? 
VII.  State  the  course  of  proceeding  agains'  a  person  accused  of  an 
offence,  in  order  to  bring  him  to  trial.  VIII.  By  what  authority  do 
justices  of  the  peace  exercise  jurisdicHon  in  criminal  matters  ?  IX. 
State  the  distinction  between  a  petty  session,  a  special  session,  and  a 
general  session.  X.  Are  the  times  for  holding  tbese  sessions,  or 
either  of  them,  fixed ;  and  if  so,  by  what  authority  ?  XI.  Mention 
some  of  the  duties  of  magistrates  in  such  sessions  respectively.  XII,^ 
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If  magistrates  exceed  their  aothority,  what  is  the  remedy  of  the 
party  iDJored,  aod  what  preliminary  steps  should  be  taken  ?  XIII. 
Is  there  any  right  of  appeal  in  criminal  cases,  and  what  ia  the  mode 
of  proceeding  to  exercise  that  right?  XIV.  State  what  mdietaUe 
offences  are  baikhle,  distinguishing  those  Um  which  langiHtraUa  may 
take  or  refnse  bail  at  their  discretion,  and  those  for  which  they 
must  take  bail  ?  XV.  What  costs  and  expenses  of  a  prosecatioa 
are  allowed,  and  how  are  they  defrayed  ? 

CONySTANCINO. 

I.  A.,  by  bargain  and  sale,  or  appointment  under  a  power,  conreya 
to  B.  and  his  heirs  to  the  use  of  C.  and  his  heirs ;  what  estates  do 
B.  and  C.  respectively  take  ?     II.  A  testator  bequeaths  the  residue 
of  his  personal  estate  to  several  persons  as  tenants  in  common ;  two 
of  the  residuary  legatees  die  in  the  lifetime  of  the  testator :  what 
becomes  of  their  shares  ?     IIL     What  course  should  an  executor 
adopt  for  his  own  safety,  who  has  in  his  hands  a  legacy  to  which  an 
inlsnt  is  entitled,  there  being  no  trustee  under  the  wiU  ?     IV.  Caa 
a  person  having  an  absolute  power  of  appointment  over  real  estate 
defeat  judgments  entered  up  against  him  subsequently  to  the  vesting 
of  such  power  in  him,  in  any  and  what  way  ?     V.  If  the  owner  of  an 
estate  convey  it  in  trust  for  the  benefit  of  his  fismily,  and  thetf  sdl  it» 
is  the  purchaser  entitled  to  it  ?    If  so,  is  there  any  exception  to  the 
rule  ?     VI.  Is  a  purchaser  bound  to  take  a  conveyance  executed  by 
the  attorney  of  the  vendor  under  a  power  of  attorney,  wUh  any  and 
what  form  of  condition  ?     VII.  Is  the  tenant  for  life  or  who  else 
entitled  to  the  custody  of  the  title  deeds  ?     VIII.  What  is  a  defea- 
zance,  and  in  what  cases  is  it  usually  required  and  executed  ?     IX. 
Of  what  do  great  and  small  tithes  usually  consist  ?    aod  what  is  a 
modus,  and  what  a  tithe  rent*charge  ?     X.  What  instenments  can  be 
stamped  after  they  are  executed,  and  on  what  terms  ?     XI.  When 
is  real  estate  considered  as  personal,  and  personal  as  real  ?     XII.  Can 
a  deed  be  altered  after  it  has  been  executed  by  all  or  any  of  the  partiea  2 
and  if  so,  to  what  extent  ?     XIII.  Can  a  lessee  for  999  years  grant 
a  lease  for  life  ?     Give  the  reason  for  your  answer.     XIV.  Can  a 
mortgagee  in  possession  whose  estate  is  absolute  at  law,  cut  down 
timber  ?     XV.  Where  a  lessor  brings  an  action  of  ejectment  fbrnon* 
payment  of  rent  reserved  by  lease  for  want  of  sufficient  distress  on  the 
premises,  and  obtains  judgment  and  possession  under  an  executieD, 
can  the  lessee  obtain  relief  at  law  or  in  equity  ? 


37 


HILARY  TERM   EXAMINATION   ANSWERS. 


COMMON    L4W. 

I.  Local  and  trmmiofj  aeiians. — Actions  are  caUed  local  which 
most  be  tried  in  the  very  coontf  in  which  they  arose,  whilst  those 
which  may  be  tried  anywhere  are  called  transitory  actions  (see  First 
Book,  305). 

II.  PtnonM  incapable  of  emng, — ^A  feme  covert  cannot,  in  general* 
•ue  alone  (Princ.  Com.  Law,  72,  73,  1 79)  ;  an  infant  most  sue  by 
guardian  (6  Law  Stttd.  Mag.  494) ;  an  outlaw  cannot  sae  daring 
the  oontinnanoe  of  the  outlawry  (litt.  s.  197.  and  note) ;  neither 
can  a  person  attainted  (see  Chit.  Contr.  184,  3rd  edit.). 

III.  CompeoMmtUm  cm  accidenial  kUUng. — ^An  action  may  be  sos* 
tained  by  the  relations  of  the  person  kiUed  against  the  party  doing 
the  act  canaing  death  (First  Book,  387). 

iV.  Lamtatiomt  of  octumB^ — Actions  on  simple  contracts  most  be 
brought  within  six  years ;  on  specialties  within  twenty  years ;  for 
freapaas  to  realty  and  of  detinue,  trover,  and  case,  within  six  years ; 
for  trespass  to  person,  within  four  years ;  and  actions  for  dander 
must  be  brought  within  two  years  (see  6  Law  Stud.  Mag.  498 ; 
Princ.  Com.  Law,  294,  296,  302 ;  First  Book,  307,  308). 

y.  Summons  in  force, — ^A  writ  of  summons  remains  in  force,  so 
that  it  may  be  served,  for  four  months  (Ptect.  Com*  Law,  74  ;  First 
Book,  p.  298). 

YL  Ditiringae. — A  writ  of  distringas  is  issued  where  the  defend- 
ant cannot  be  served  with  a  writ  of  summons.  It  is  obtained  by 
order  of  a  judge  or  rule  of  court  on  an  affidavit  of  the  fruitless 
attempts  to  serve  the  writ  of  summons,  &c*  (see  Pract.  Com.  Law, 
81  ^87  ;  First  Book.  299 — 301). 

VII.  Defences  to  nc/ioa.-^Some  of  the  most  usual  defences  to  an 
action,  are  payment,  set-off,  bankruptcy,  insolvency,  statute  of  Umi* 
tations,  leave  and  license,  right  of  way,  plene  administravit,  infancy, 
coverture,  tender  before  action,  &c.  Theee  are  pleaded — defences 
by  way  of  demurrer  are  fur  matter  of  law  (First  Book,  309). 

VIII.  Property  not  liable  to  execution, — Fixtures  passing  with  the 
inheritance  (Pract.  Com.  Law,  307,  308),  and  pledges  in  defendant's 
hands  cannot  be  sold  under  a  fieri  facias.  Neither  can  goods  in  the 
custody  of  the  law  (Pract.  Cum.  Law,  308;  see  the  converse,  atUe, 
p.  48—50). 

IX.  Attesting  cognovits,  ^c—  Cognovits  and  warrants  of  attorney 
most  be  attested  in  the  presence  of  an  attorney  for  the  defendant. 
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who  must  sign  as  a  witness,  &c.  (see  6  Law  Stud.  Mag.  237  ;  Pract. 
Com.  Law,  343,  346). 

X.  Reference  to  nuuters,  —  Bills  of  costs  are  referred  to  the 
Masters  to  tax ;  so  principal  and  interest  on  bills  where  jadgmeot 
goes  by  defaalt ;  affidavits  where  facts  are  complicated  and'  state- 
ments contradictory  ;  oppositions  to  admission  or  re-admissions  of 
attorneys :  on  attachments  (except  in  Queen's  Bench)  as  to  con- 
tempt (Pract.  Com.  Law,  443,  444) ;  where  attorneys  are  ordered 
to  answer  the  matters  of  affidavits,  &c. 

XL  Interlocutory  proceedinge.  —  Interlocutory  proceedings  are 
(inter  alia)  proceedings  to  outlawry,  changing  venue,  obtaining  sec0- 
rity  for  costs,  oyer  of  deeds,  setting  aside  proceedings  for  inegu- 
larity,  obtaining  new  trial,  arresting  judgment,  entering  suggestions 
on  roll,  &c.  These  are  done  by  the  act  of  the  party,  but  most  nsoaDy 
some  application  to  a  judge  at  chambers,  or  even  to  the  court,  is 
requisite. 

XIIL  New  county  courts. — A  party  must  sue  in  die  new  county 
courts  where  the  debt  is  not  more  than  £20,  or  the  damages  not 
more  than  £5,  except  the  defendant  reside  more  than  twenty  miles 
from  the  plaintiff,  or  the  cause  of  action  did  not  arise  wholly  or  in 
some  material  point  within  the  jurisdiction  of  the  court  where  defiend- 
ant  dweUs,  and  except  (generally)  where  an  officer  of  the  court  is  a 
party  (see  First  Book,  p.  450,  where  1.  9,  after  **  debts  "  add  *'  and 
damages,"  and  in  1.  10  erase  "  and  damages  not  exceeding  £5." 
In  1.  19  of  p.  451,  after  the  words  "  or  value  thereof,"  add  "  and, 
in  cases  of  tort  where  the  damages  exceed  £5  "). 

XIV.  County  courts — Privilege. — See  1  Lay  Stud.  Mag.,  N.  S., 
page  26. 

XV.  County  courts — Suing  in  superior  courts. — A  debt  recoverable 
in  the  county  court  may  be  sued  for  in  a  superior  court  where  the 
defendant  resides  more  than  twenty  miles  from  the  plaintiff ;  where 
the  cause  of  action  dbes  not  arise  wholly  or  in  some  material  point 
(see  1  Law  Stud.  Mag.,  N.  S.,  No.  3),  within  the  jurisdiction  of  the 
court  within  which  the  defendant  dwells  or  carries  on  his  business 
at  the  time  of  the  action  being  commenced  ;  or  where  an  officer  of 
the  court  is  a  party,  except  in  respect  of  any  claim  to  any  goods  and 
chattels  taken  in  execution,  or  the  proceeds  or  value  thereof. 

BQUITT. 

L  Injunction  against  proceeding  at  law. — Where  a  party  is  sued  at 
law,  and  has  a  good  tlefence,  but  cannot  obtain  proof  except  by  dis- 
covery from  plaintiff,  he  may  file  a  biU  for  same  and  obtain  an  bjofic- 
tion  to  stay  proceedings  at  law  till  after  answer.  So  where  an  exe- 
cntor  is  saed  at  law  and  a  decree  is  made  in  eqnHy  for  an  admiois- 
tration  of  the  deceased's  estate,  an  injunction  may  isetie  to  restnin 
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separate  creators  from  proceeding  at  law.  So  an  injunction  may 
be  had  where  it  is  inequitable  that  the  plaintiff  should  proceed 
at  law. 

II.  Supplying  iefectM  in  deeds, — Equity  will  supply  defects  in  the 
substance  and  in  the  execution  of  deeds  where  there  has  been  a 
mistake,  or  the  omission  of  a  formality  arising  either  from  fraud  or 
accident  (see  Princ.  £q.  pp.  15,  23,  &c.). 

III.  Agreements  by  in/ants,  8fC, — Contracts  of  infants  if  preju- 
dicial to  them  will  not  be  enforced  (Princ.  Eq.  51,  186, 187).  Nor 
will  the  contracts  of  a  married  woman,  except  as  to  her  separate  estate 
(Princ.  Eq.  1 87 — 1 89).  The  executed  contracts  of  a  lunatic  prior  to 
his  being  so  found  by  commission,  if  made  during  sanity,  especially 
after  a  lapse  of  time,  and  if  not  unreasonable,  will  be  enforced  in 
equity  (see  Princ.  Eq.  49 — 51,  184 — 186). 

IV.  Interpleader. — A  bill  of  interpleader  is,  where  the  plaintiff, 
not  having  an  interest  in  the  subject-matter  of  liti^tion,  but  of 
which  he  is  possessed,  fears  he  may  suffer  injury  by  two  or  more 
persons  daiming  the  same  thing  by  different  interests.  The  bill 
praya  that  the  rival  parties  may  interplead,  or  contest  their  doubtful 
claims,  that  the  court  may  decide  to  whom  the  thing  belongs,  and 
that  the  plaintiff  may  be  indemnified  (see  further  Princ.  Equity, 
p.  225—233).  There  must  be  an  affidavit  annexed  to  the  bill  (see 
Pract.  Eq.  104  ;  Princ.  Eq.  232.  ?33). 

V.  Perpetuating  testimony. — A  bill  to  perpetuate  is  filed  to  pre- 
serve testimony  that  might  be  lost  before  the  matter  to  which  it 
applies'  could  be  litigated  (Princ.  Eq.  450 ;  Pract.  Eq.  86,  87 ; 
6  Law  Stud.  Mag.  272—274).  The  5  &  6  Vict.  c.  69,  extends 
the  doctrine  to  rights,  to  titles,  to  dignities,  to  offices,  &c.  The  evi- 
dence cannot  be  used  if  the  witnesses  be  able  to  attend  when  the 
litigated  matter  is  tried. 

VI.  —  Every  bill  in  equity  may  properly  be  said  to  be  a  bill  of 
diBcovery,  but  when  a  bill  is  filed  for  the  mere  purpose  of  discovering 
deeds,  papers;  or  any  documents  whatever,  in  the  power  or  custody 
of  ihe  defendant,  or  of  any  facts  resting  within  his  own  knowledge, 
either  for  the  sake  of  enabling  the  plaintiff  to  sue  or  defend  an  action 
at  law,  or  any  other  purpose  of  a  similar  nature,  without  seeking 
relief  in  consequence,  it  is  emphatically  styled  a  bill  of  discovery,  as 
contradistinguished  from  all  other  bills  which  are  exhibited,  not 
merely  for  the  purpose  of  discovery,  but  also  relief  (see  further 
Princ.  Equity,  444—449).  The  costs  of  such  a  bill  must  be  paid 
by  the  party  filing  it,  after  the  defendant  has  put  in  a  satisfactory 
answer  (Ham.  Eq.  Dig.  469). 

VII.  Creditor's  suit  —  Injunction.  —  The  effect  of  a  decree  in  a 
creditor's  suit  to  administer  is  to  entitle  the  executor  to  an  iujunctidn 
against  pifo^eedings  at  laiy  (see  2  Law  Stud.  Aiag.  534,  5^5 ;  S  Id, 
511). 
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VIII.  Subpana  —'Service.'^The  subpcena  can  only  be  aerved  (by 
leave)  od  the  defendaat's  solicitor,  where  auch  defeodaot  is  proceed- 
ing at  law  by  such  solicitor,  or  without  leave  where  the  sal^MBoa  is 
to  answer  an  amended  bill.  So  where  sabatituted  aervice  is  specislly 
ordered  (see  Pract.  £q.  110 — 113). 

IX.  Default  of  appearanc9.  —  If  the  defendant,  bdog  an  adolt, 
after  having  been  duly  served  with  the  subpoena  to  appear  and 
answer,  does  not  enter  his  appearance  to  the  bill  within  eight  dayy, 
or  wi  .bin  such  time  as  the  conrt  shall  specially  appoint,  the  phdntiff 
may  proceed  to  issue  an  attachment,  or  may  enter  an  appearsnoe  for 
the  defendant.  This  is  under  the  16th  Order  of  May,  11545,  by  orf. 
3  of  which,  if  a  defendant  be  served  with  the  subpoena  to  appear  to, 
or  to  appear  to  and  anawer  a  bill,  he  is  to  appear  thereto  wiUim  dght 
days  after  the  service  of  such  subposna ;  if  he  does  not  he  becomes 
subject  to  the  following  liabilities  :  I,  An  attachment  may  be  issued 
against  him ;  2,  An  appearance  may  be  entered  for  him  on  the  ap- 
plication of  the  plaintiff  (see  Pract.  £q.  120,  et  seq.  ;  First  Book» 

.326). 

X.  Copy  hUL  —  Where  the  plaintiff  prays  no  account,  payment  or 
other  direct  relief  against  any  of  the  parties  to  a  bill,  the  plaintiff 
need  not  require  such  defendants  to  appear  or  answer,  but  may  serve 
them  with  a  copy  of  the  bill,  omitting  the  interrogating  part  thereof, 
(see  Pract.  Eq.  81— 85). 

XI.  Copy  bill — Appear ance,'^K  party  served  with  a  copy  of  the 
bill  as  just  mentioned,  is  entitled  to  have  the  suit  prosecuted  against 
him  in  the  ordinary  way  if  he  desire  it,  for  by  the  36th  of  the  orders 
it  is  provided  that  "  if  the  party  desires  the  suit  to  be  prosecuted 
against  himself  in  the  ordinary  way,  he  shall  be  entitled  to  have  it 
so  prosecuted ;  and  in  that  case  he  shall  enter  an  appearance  in  the 
common  form ;  and  the  suit  shall  then  be  prosecuted  against  him  in  the 
ordinary  way.  But  the  costs  occasioned  thereby  shall  be  paid  by 
the  party  so  appearing,  unless  the  court  shall  otherwise  direc:t." 
(Pract.  Equity.  83). 

XII.  Amending  bill. — An  order  of  course  to  amend  may  be 
obtained  at  any  time  before  answer  (64th  Order  of  May,  1845).  So 
after  answer,  if  before  replication,  and  within  four  weeks  after 
answer  deemed  sufficient  (1 6th  Order,  May,  1 845) .  So  to  amend  a 
clerical  error  at  any  stage  of  the  cause  (65th  Order  of  May,  1845). 
If  a  special  order  to  amend  is  applied  for,  it  must  be  sworn  by  the 
plaintiff  or  his  solicitor :  1 ,  That  the  draft  of  the  proposed  amend* 
ments  has  been  settled,  approved,  and  signed  by  counsel ;  2,  That 
such  amendment  is  not  intended  for  the  purpose  of  delay  or  vexation, 
but  because  the  same  is  considered  material  for  the  case  of  the 
plaintiff  (see  Order,  67—69  of  May.  1845;  also  Abr.  Eq.  Cas. 
p.  2  in  1  Law  Stu.  Mag.  N.  S.). 
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XIIL  Travermmg  note. — A  travernng  note  has  the  same  effect  as  if 
a  defendaat  had  filed  a  full  answer,  or  further  answer,  traversing  the 
whole  bill,  or  such  parts  of  the  bill  as  the  note  relates  to,  on  the  day 
on  which  the  note  was  filed  (i  Dan.  Pract»  471). 

XIV.  Order — EnfwMg — The  osual  mode  of  now  enforcing  an 
order  for  payment  of  money  is,  by  writ  of  fieri  fadoB^  or  elegit,  or 
by  the  old  process  of  attachment  (Orders  of  10  May,  1845;  2 
Daniel's  Pract.  1020;  6  Law  Stud.  Mag.  3). 

XV.  Matter's  report, — If  a  party  is  not  satisfied  with  the  Mas- 
ter's report,  he  must  in  the  first  place  submit  the  points  to  the  con- 
sideration of  the  Master,  by  leaving  objections  to  the  draft  report ; 
after  the  Master  has  made  his  report,  if  a  party  is  dissatisfied  with 
it,  he  either  files  exceptions  thereto,  or  presents  a  petition  for  the 
Master  to  review  his  report ;  or  in  some  few  cases  the  question  ia 
raiaed  when  the  cause  is  brought  before  the  court  on  further  direc- 
tions. The  mode  of  proceeding  depends  upon  the  nature  of  the 
report. 
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We  are  sorry  to  find  that  our  anticipation  of  a  large  increase  of 
Correspondents  on  Moot  Points  has  not  been  verified.  We  had 
hoped  that  some  of  our  new  subscribers  would  have  sent  in  their 
name».  However,  there  are  still  sufficient  names  to  enable  the 
plan  to  be  carried  out  with  advantage  to  those  willing  to  participate 
in  it. 

The  following  is  a  corrected  list  of  correspondents  on  Moot 
Points : — 

Mr.  R.  Armishaw,  of  Rugeley,  Staffordshire  ;  Mr.  C.  Ball, 
King- street,  Chester  ;  Mr.  J.  C.  Barlow,  jun.,  Waterloo-street, 
Birmingham ;  Mr.  A.  Barnes,  Lichfield  ;  Mr.  S.  F.  Blackmore,  at 
W.  P.  Blackmore's,  Esq.,  Devonport;  Mr.  J.Blick,jnn.,  Hill-court, 
near  Droitwich,  Worcestershire ;  Mr.  J.  E.  G.  Bradford,  of  Swindon, 
Wiltshire ;  Mr.  J.  T.  Brewster,  High  Pavement,  Nottingham ;  Mr. 
H.  Caddy,  W.  £.  Price's,  Esq.,  of  Great  Torrington,  Devon ;  Mr.  W. 
Chubb,  4  Verulam-buildings,  Gray's-inn,  London  ;  Mr.  C.  Clements, 
2a,  Kent-street,  Park- lane,  Liverpool ;  Mr.  J.  Cooke,  15  Devereuz- 
court.  Temple,  liondon  ;  Mr.  J.  Cook,  of  Witham ;  Mr.  J.  Im  Cowley, 
of  Week- Day  Cross,  Nottingham  ;  Mr.  A.  J.  Day,  at  Messrs.  Chap- 
man and  Co.,  Norwich  ;  Mr.T.  S.  Eddowes,  1 1  South- crescent,  Bed- 
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ford*8qaare,  London ;  Mr.  J.  Eetlin»  jun..  of  Nuneaton ;  Mr.F.  W. 
Ferrier.  of  No.  3  New  Millman-Btreet,  London ;  Mr.  T.  Frankieh, 
at  O.  Hustler's,  Esq.,  Halstead,  Essex ;  Mr.  R.  S.  Freame,  GSling- 
ham.  Dorsetshire;  Mr.  F.  W«  Freeman,  of  Wimbome;  Mr.  H. 
Glaister,  Easingwold,  Yorkshire ;  Mr.  T.  M.  Grolding,  of  Walsham- 
le- Willows,  near  Ixworth,  Suffolk ;  Mr.  R.  Gowan^  Palace-street, 
Berwick-upon-Tweed  ;  Mr.  T.  Green,  Pitt-street,  Bamsley ;  Mr. 
James  Greenhalgh,  of  Acresfield,  Bolton -le-Moors  ;  Mr.  J.  W. 
Hall,  of  No.  11  Eissex- street.  Strand,  London;  Mr.  T.  Hancock,  of 
Blackford,  near  Wella.  Somersetshire ;  Mr.  J.  Hartley,  at  R.  Hunt's. 
Eisq.,  Rochdale;  Mr.  T.  M.  Heald,  at  Messrs.  Woodcock  and  Co.'s, 
Wigan  ;  Mr.  G.  B.  Haywood,  at  Messrs.  Lamb  and  Brooks.  Basing- 
stoke, Hants  ;  Mr.  Samuel  Hobbs,  jun..  Wells,  Somersetshire ;  Mr. 
T.  Horrex,  1 1  Royal  Crescent,  Notting-hill,  near  London ;  Mr. 
T.  F.  Inman,  of  7  East  Hayes,  Bath ;  Mr.  W.  B.  Iveaon,  of  Holm- 
firth,  near  Huddersfield,  Yorkshire  ;  Mr.  F.  T.  Keith,  of  Bracondale, 
Norwich  ;  Mr.  J.  Kirke,  at  Messrs.  Mees',  East  Retford,  Notts ; 
Mr.  T.  L.  H.  Leaman,  of  No.  18  Old  Cavendish-street,  Cavendiah* 
square.  London;  Mr.  F.  Miller.  6  Frederick's-place,  Old  Jewry, 
London  ;  Mr.  W.  Newton,  jun..  The  Square.  East  Retford, 
Notts  ;  Mr.  J.  D.  Norwood,  of  Ashford,  Kent ;  Mr.  W.  S. 
Page,  of  Nelson- street,  Stroud  ;  Mr.  W.  Phippard,  Wareham  ; 
Mr.  E.  S.  Rogers,  at  J.  Dixon's,  Esq..  Sheffield  ;  Mr.  F. 
Sharpley,  at  Messrs.  Goe's,  Louth,  Lincolnshire  ;  Mr.  J.  R. 
Shore,  at  Messrs.  W.  and  E.  S.  Palmer's,  solicitors.  Paradise- 
street.  Birmingham  ;  Mr.  J.  Sims,  of  Harleston,  Norfolk ;  Mr.  F. 
Simms.  of  Wirksworth.  Derbyshire ;  Mr.  Simpson,  of  Walsham- le- 
Willows,  near  Ixworth,  Suffolk ;  Mr.  H.  Small,  of  15  Waterloo- 
street,  Birmingham ;  Mr.  H.  Smith,  Rugeley,  Staffordshire ;  Mr. 
R.  Sutcliffe,  Brownhill,  near  Burnley.  Lancashire  ;  Mr.  W.  M. 
Taylor,  at  Messrs.  Mourilyan  and  Rowsell's.  2  Vemlam-baildings. 
Gray's-inn  ;  Mr.  T.  Timbrell,  of  15  Vineyards,  Bath ;  MV.  J.  Tkee 
(Corre«iponding  Secretary  to  the  Law  Students'  Society),  Bransford- 
road,  near  Worcester ;  Mr.  T.  Varley,  of  Sklpton ;  Mr.  R.  Ward, 
of  43'  Noel-street,  River-street,  Islington.  London ;  Mr.  W.  H. 
Warner,  solicitor.  No.  15  New  Calthoi  pe-street,  Gray'e-inn-road ; 
Mr.  T.  Waterhouse,  of  Northport- street.  Ivy-street,  Hoxtoo ; 
Mr.  W.  Watson,  of  Hedon,  Yorkshire ;  Mr.  C.  Wilkinson,  Stra- 
mongate,  Kendal ;  Mr.  A.  K.  Witt,  of  No.  10  Portland-terrace. 
Soathampton ;  Mr.  T.  H.  Waite,  of  Louth,  Lincolnshire. 
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No.  14. — Purchaser-Principal  and  Agent. 

A.  purchased  land  in  bis  own  name,  bat  in  reality  for  a  railway 
company.  A.  was  not  usaally  employed  for  tbat  purpose  by  tbe  com- 
paoy,  nor  was  be  in  this  instance  appointed  by  instrument  under  seal, 
his  only  authority  being  a  board  minute.  The  purchase  not  being 
completed  in  proper  time,  tbe  vendor  threatens  proceedings.  Must 
they  be  brought  against  A.,  or  may  they  be  brought  against  the 
company  ?-— and  what  is  a  sufficient  appointment  of  an  agent  by  an 
incorporated  company  to  purchase  land  ? 

£.  M.  W.  (Colchester). 

No.  \5.—Wm— Lapse  of  Gift,  8fC. 

A.,  the  testator,  by  will  bequeathed  (subject  to  the  payment  of 
just  debts,  &c.)  all  his  goods,  chattels,  and  effects  whatsoever  and 
wheresoever  (except  by  his  said  will  thereinafter  mentioned)  unto  B,, 
the  son  of  C,  the  testator's  wife,  by  her  former  husband,  and  to 
his  executors,  administrators,  and  assigns  for  ever.  And  concerning 
the  moneys  which  might  devolve  upon  said  testator  by  the  will  of  a 
deceased  relative,  he  gave  the  same  (together  with  other  personal 
estates  mentioned  m  the  said  will),  in  Ihrec  distinct  shares,  to  his  two 
brothers  and  sister,  2).,  E.,  and  F.  D.  died  during  the  lifetime  ^of 
said  testator.  The  questions  that  arise  on  this  case  are  the  follow- 
ing : — 

1st.  Can  testator's  personal  representatives  claim  the  share  be- 
queathed to  D  P 

2Dd.  Did  such  share  lapse  in  the  residue,  and  is  B,  entitled  to  such 
share  as  residuary  legatee  ? 

drd.  Did  the  testator  die  intestate  as  to  this  one  third  share  ? — if 
SQch  were  the  case,  ought  not  administration  to  be  taken  out  ? 

W.  B. 

No.  16. — Transfer  of  Mortgage — Stamp, 

A.  mortgages  freehold  land  to  B.,  by  demise,  to  secure  £330  and 
interest.  A.  dies,  .leaving  C.  his  heir  at  law.  B.  (mortgagee) 
transfers  the  mortgage  to  D. ;  and  C.  (without  having  any  further 
advance)  joins  in  the  transfer,  and  enters  into  a  new  proviso  for  pay- 
ment  of  mortgage  moneg  and  interest,  and  for  title.  What  stamp  duty 
will  the  transfer  be  liable  to  ? 
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Vide  Doe  d.  Barnes  t.  Roe,  4  Bing.  N.  C.  737  :  Doe  d.  Baitky 
Y.  Gray,  3  Ad.  and  £.  89;  LaDt  v.  Pearce.  8  Ad.  and  E.  248; 
Doe  d.  Snell  ▼•  Tom,  4  Q-  B.  615  ;  Brown  ▼.  Fegg,  6  Q.  B.  1 ;  and 
Hamberstone  ▼.  Jones,  11  Jurist,  337. 

An  early  answer  will  oblige.  DuBiTAToa. 

No.  17. — Ejectment — DeternUnation  of  Temmcf. 

A*  grants  a  parol  lease  for  three  years,  which  will  expire  at  Christmas, 
1849.  A.  and  B.,  however,  in  November,  1848,  for  cobsiderations, 
enter  into  an  agreement  (signed  by  them  both)  that  B«  shall  quit  in 
the  sacceeding  January.  1 849.  B.,  however,  now  refuses  to  qait ; 
and  it  is,  therefore,  inquired  if  A.  has  any  and  what  remedy  to  enforce 
him  to  do  so.  Can  an  action  of  ejectment  be  founded  on  such  agree- 
ment, or  will  any  such^action  be  sustainable  as  upon  a  determination 
of  the  tenancy  ?  L. 

No.  1  S.^Huiband  and  Wlfe^-^'Separaie  Estate. 

Under  a  deed  of  settlement  certain  snmir  of  money  were  settled  to 
the  separate  use  of  the  wife  for  her  life,  with  the  intervention  of 
trustees,  remainder  to  the  husband  absolutely.  Tbe  trustees  advance 
to  the  husband  on  mortgage  during  the  wife's  life,  and  the  husband 
covenants  to  pay  .the  interest.  No  interest,  however,  is  paid  to  the 
trustees,  nor  by  them  to  the  wife ;  and  upon  his  death  the  wife  dsims 
arrears  for  seven  years  preceding.  The  husband  and  wife  lived 
together*  and  the  property  thus  settled  to  her  separate  use  formed 
her  only  provision.  Can  she  sustain  her  claim  for  the  whole  or  any 
portion  of  these  arrears  ?  Li 

No.  \9.— Statute  of  Frandi. 

A.  contracts  with  B.  for  the  purchase  of  a  small  plot  uf  land,  part 
of  a  garden,  whereon  to  build  a  chapel.  The  chapel  was  built,  bat 
no  conveyance  was  ever  taken  from  A. ;  and  afteifwarda  B.  sells  the 
garden  to  C. ;  but  in  the  conveyance  no  exception  was  made  of  the 
plot  on  which  the  chapel  was  built,  the  same  description  being  used 
as  in  the  original  grant  to  A.  Can  B.  maintain  his  title  against  A., 
there  having  been  no  deed  of  conveyance  ?  or  would  the  parcel  of 
ground  vrith  the  chapel  vest  in  C.  ?  L. 
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No.  83. — EquUy  of  Redemption — JPurchaser  (vol.  6,  p.  391). 

With  due  deference  to  year  correspondent's  authority  I  beg  to 
sabmit  that  the  clause  in  question  is  objectionable,  on  Uie  ground 
that  it  carries  contradiction  on  the  face  of  it. 

Perhaps  an  inconvenience  would  be  felt  in  assigning  the  debt  of 
a  trustee  in  whom  the  legal  estate  would  vest,  and  which  would  for 
the  protection  of  the  purchaser  have  to  be  assigned,  or  the  trust 
thereof  declared  to  keep  alive  the  protection  thereby  afforded :  not  a 
very  desirable  course  to  be  adopted. 

I  should,  therefore,  recommend  the  searching  for  incumbrances 
created  subsequent  to  the  mortgage,  previously  to  the  execution  of 
the  purchase  deed  ;  the  estate  being  conveyed  "  freed  and  discharged 
from  the  said  principal  sum  of  £  ,  and  all  interest  for  the 

aaroe."  W.  W.  Tattxbsall. 

NoTS. — We  prefer  the  method  by  assignment  of  mortgage  debt 
to  a  trustee,  but  think  that  the  form  given  by  the  querist  might 
prove  effectual. — Ens. 

No.  34.— Solicitor's  Bill— Taxation— I.  0.  U.  (vol.  v.,  p.  240). 

As  an  I.  O.  U.  is  only  evidence  of  an  account  stated  (Curtis  v.  Rick* 
arda,  1  Man.  and  Gn  46),  but  no  evidence  of  money  lent  (Feseymeyer 
y.  Adcock,  8  Law  Times,  393,  overruling  Douglas  v.  Holme,  12  Ad. 
and  Ellis,  641),  it  is  presumed  a  solicitor  cannot  recover  the  amount 
of  his  costs,  for  work  and  labour  done  as  An  attorney,  without  first 
delivering  a  bill  for  taxation,  pursuant  to  the  6  &  7  Vict.  c.  73,  s.  37  ; 
as  a  plea  of  the  non-dehvery  of  a  signed  bill,  pursuant  to  the  statute, 
in  mn  action  of  assumpsit,  was  held  a  good  answer  to  a  count  on  an 
account  stated  (Brooks  v.  Beckett,  8  Law  l^mes,  466 ;  S.  C.  11  Jur. 
284).  Although  in  Jeffreys  v.  Evans  and  others  (3  Dowl.  and 
Lowndes,  52;  S.  C.  14  Law  Joum.,  N.  S.,  Ex.  363),  it  was  held, 
that  an  attorney  who  has  received  a  promissory  note  on  account  of 
costs,  may  bring  an  action  on  the  note,  although  he  has  not  delivered 
a  aigned  bill.  J.  D.  Norwood. 

No.  45,  "^  Copyhold — Preswmption  of  Enfranchisement   (vol.  vi., 

pp.  213,  344,  349,434). 

With  respect  to  the  observation  of  T.  F.  I.  (vol.  vL.  p.  434), 
upon  my  reply  to  this  Moot  Point,  I  would  say  that  he  seems  to 
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have  entirely  misanderstood  the  nature  of  a  ^icosjse  seizure :  henvs, 
*'  The  lord  cannot  until  admission  seize  quosque,  and  that  there  must 
her  an  admission  of  the  tenant  hefore  any  neglect  to  do  so  on  the 
part  of  the  lord  can  have  arisen/' 

Now  it  is  jnst  the  reverse,  as  the  following  eztract  from  Scriv. 
Cop.  2nd  edit.  p.  389»  will  show  :  '*  Although  the  lord  cdmoi  em* 
pel  an  heir  to  accept  admission,  yet  it  is  not  in  his  power  by  waivisg 
it  to  defeat  the  lord  of  his  fine;  for  if  he  does  not  come  in  within 
the  period  prescribed  by  the  custom  of  the  manor  the  lord  may  ieite 
the  land  into  his  own  hands  until  he  requires  to  be  admitted  ;*  this  J 
think  will  be  sufficient  to  convince  T.  F.  I.  of  the  incorrectness  uf 
his  opinion.  With  respect  to  the  case  of  Stewart  v.  Bridges  (2  Vero. 
Chan.  Ca.  216),  I  had  perused  and  considered  rt  before  sending  my 
reply,  and  I  am  of  opinion  that  it  is  not  appficable  to  the  point  in 
question.  C.  W.  (Witham). 

No.  S^.— Landlord  and  TeMnt  (vol.  vi.,  p.  390). 

I  think  the  effect  of  the  first  agreement  is,  to  create  a  tenancy 
from  year  to  year,  ft  cannot  create  a  lease  for  a  longer  term,  as 
there  is  not  any  certainty  as  to  its  beginning,  continuing,  or  ending. 
Neither  is  it  an  estate  at  will ;  because  by  the  express  words  of  the 
instrument,  the  tenancy  may  be  determined  by  either  party.  If  the 
agreement  demised  the  premises  for  a  certain  number  of  years,  and 
even  expressed  that  a  lease  was  at  a  future  time  to  be  executed,  it 
would  be  a  lease  in  prasenti  (see  Harrington  v.  Wise,  Cro.  EHiz.  486; 
Drake  v.  Monday,  Cro.  Car.  207 ;  Barry  v.  Nugent,  5  T.  R.  165  ; 
Staniforth  v.  Fox,  7  Bing.  590), 

As  to  the  second  agreement  this  also  in  my  opinion  creates  a 
tenancy  from  year  to  year,  and  I  think  the  statement  of  Lord  Chief 
Justice  De  Grey  in  Roe  v.  Rees,  2  Black.  1171;  will  be  found  to 
apply,  "  that  all  leases  for  uncertain  terms  "Vftretprimd  facte,  lesses 
at  will ;  that  the  reservation  of  an  annual  rent  turned  them  into 
leases  from  year  to  year." 

Tlie  stamp  on  a  deed  has  nothing  to  do  with  its  legal  effect  and 
operation ;  it  only  prevents  its  being  pleaded  or  given  in  evidence, 
and  its  omission  or  insufficiency  is  immaterial,  as  it  can  be  stamped 
at  any  time  on  payment  of  the  penalty. 

According  to  the  view  I  have  taken  of  this  "  point,"  I  csnoot 
bring  the  act  8  &  9  Vict.  c.  206,  s.  3,  to  apply  in  any  way. 

J.  A. 

Note. — ^The  point  is,  was  the  first  agreement  a  lease  or  only  sa 
agreement  for  a  lease  ?  and  if  the  latter,  did  the  second  agreement 
operate  to  set  up  a  tenancy  ?  Supposing  that  the  first  agreemeat 
expressed  (as  no  doubt  it  did  from  its  language,  taken  in  oonjonction 
with  the  second  agreement),  that  the  tenancy  was  to  commence  at  a 
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given  day*  we  think  it  ma»t  be  eonsidered  aa  a  lease.  The  caae  of 
Staniforth  y.  Fox  (7  fiing.  590 ;  S.  C.  5  Moo.  and  Pay*  589),  con- 
sidered with  and  diatingvialied  fnom  Dunk  v.  Hunter  (5  Barn,  and 
Aid.  322),  will,  we  think,  be  found  to  joaiify  tkis  conckteion.  There 
appeared  on  the  face  of  the  ^fat  inatraaoent  all  the  particulars 
requisite  to  create  m  actual  demise. 

No.  74. — Tenawy  firam  Year  to  Year — Aasigmnent  (vol.  ti.,  p.  342). 

*'  It  is  an  established  principle  of  law  that  a  tenant  from  year  to 
year  may  asfcigil  his  interest  unless  some  agreement  subsists  between 
him  and  his  lessor  restricting  such  power,"  and  it  is  equally  clear 
that  B.  would  be  entitled  to  recover  in  an  action  at  common  law  for 
the  damages  sustained  by  the  non- performance  of  the  contract,  or  he 
might  maintain  a  suit  in  equity  to  compel  a  performance  of  it,  if 
under  the  circumstances  stated  the  contract  was  a  legal  one  and  such 
as  might  be  entered  into  by  parol. 

I,  however,  infer  from  the  point  as  stated  that  this  is  a  contract 
relating  to  an  interest  in  land,  and  such  a  one  as  the  4th  sect,  of  the 
statute  of  frauds  reqaires,  to  be  in  writing,  and  therefore  I  am  of 
opinion  that  A  has  no  remedy  upon  it,  and  in  support  of  this  opinion 
1  beg  to  refer  to  MecKelen  v.  Wallace,  7  Ad.  and  Ell.  49  ;  Carring- 
ton  V.  Roots,  2  M.  and  W.  248 ;  Buttermere  v.  Hayes,  5  M.  and 
W.  459;  and  15  Law  Journ.,  N.  S.,  C.  P.  246. 

J.  H.  (Rochdale). 

NoT«. — See  in  addition  to  the  cases  above  cited,  Falmouth  v. 
Thomas,  1  Cr.  and  Mees.  89,  and  Vaughan  v.  Hancock,  16  Law 
Jonm.,  C.  P.  1  ;  8.  C.  10  Jur.  927.  We  apprehend  that  the  agree- 
ment between  A.  and  B.  was  in  effect  an  assignment  to  B.  of  all  A.'s 
interest  in  the  premises,  and  consequently  it  could  only  be  good  by 
writing  under  the  statute  of  frauds,  and  by  deed  under  sect.  3  of 
8  &  9  Vict.  c.  106. 

No.  94.  Conveyance  —  Trusteeo  —  Purchase  money.  —  (vol.  vi. 

p.  474). 
The  trustees  of  the  chapel  in  question,  assuming  it  to  have  been 
settled  according  to  the  trusts  expressed  in  the  "  model  deed,"  have 
power  (with  the  consent  of  the  Wesleyan  Conference,  testified  in 
writing  under  the  hand  of  the  president)  "  absolutely  to  sell  and  dis- 
poae  of  the  said  chapel  and  premises,  or  any  part  thereof,  either  by 
public  sale  or  private  contract,"  and  to  apply  the  money  arising  from 
such  sale,  Istly,  in  discharge  of  incumbrances,  and  2ndly,  either  for 
promoting  preaching,  &c.,  in  the  circuit,  or  for  procuring  a  more  con- 
venient chapel  and  premises  to  be  settled  on  the  like  trusts  ;  and  it 
la  in  and  by  such  "  model  deed'^  declared  that  the  receipt  of  a  majo- 
rity of  the  trustees  shall  be  a  "  full  discharge"  to  the  purchaser,  and 
that  it  shall  not  be  incumbent  on  such  purchaser  to  inquire  into  the 
necessity  or  expediency  of  such  sale,  nor  to  see  to  the  application,  or 
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be  answerable  for  the  raieapplfoation  of  the  purchase  monej  (War- 
ren's Digest  of  Laws  and  Regulations  of  Wesleyan  Methodists,  p. 
291).  The  Conference  requires  that  all  applications  for  consent  to 
any  sale  of  chapels  shall  be  first  examined  by  the  Chapel  Building 
Committee,  a  body  appointed  annually  by  Conference,  and  through 
such  committee  be  presented  to  Conference.  But  ip  order  to  pro- 
vide for  cases  of  indispensable  sale  in  the  interval  between  one  Con- 
ference and  another,  the  president  (on  the  committee  certifying  its 
approval),  ;s  empowered  "  to  affix  his  signature  to  the  docament 
giving  permission  to  sell"  (Minutes  of  Conference.  1848,  p.  121). 

The  special  deed  may  contain  a  reference  to  the  "  modd  deed," 
and  the  trustees  in  whom  the  chapel  required  to  be  taken  by  the  Rail- 
way Company  is  vested,  need  not  in  thfit  case  be  treated  as  incapaci- 
tated parties,  and  the  purchase  money  need  not  be  deposited  in  the 
Bank  of  England.  On  the  other  hand —  assuming  no  power  of  sale 
to  be  either  contained  in  or  referred  to  by  the  special  deed  settfing 
the  chapel — the  trustees  must  sell  and  convey  under  the  authority 
of  the  (special)  Railway  Act,  and  the  Lands'  Clauses  Consolida- 
tion Act,  1845  (8  Vict.  c.  18,  s.  7).  In  this  case  the  consent  of 
the  Conference  would  not  be  requisite,  as  that,  I  take  it,  is 
only  a  provision  coupled  with  the  trusts  of  sale  alluded  to.  Tlie 
purchase  money,  either  agreed  upon  between  the  contracting  parties 
(but  in  that  case  being  not  less  than  shall  be  determined  by  two 
practical  surveyors,  sec.  9),  or  as  determined  by  arbitration,  or  by 
the  verdict  of  a  jury  (sec.  23),  must  be  paid  into  the  Bank  of  Eng- 
land, ex  parte  (sec.  69),  to  abide  the  order  of  the  Court  of  Chanco'y 
on  petition  of  the  chapel  trustees  (sec.  70) ;  the  costs  of  the  trustees, 
including  the  costs  of  re-investment,  being  borne  by  the  purchasers 
(sec.  80).  The  money  so  deposited  (so  far  as  concerns  the  case  now 
in  question)  must  be  applied,  firstly,  in  the  discharge  of  mDota* 
brances ;  secondly,  in  purchase  of  other  premises  to  be  settled  apoo 
like  trusts  (sec.  69)  :  a  provision  which  would  meet  the  eqmty  of  the 
case  as  completely  as  conld  be  desired.  P.  W. 


RESULT  OF  THE  EXAMINATIONS. 

There  were,  we  are  informed,  nine  clerks  rirjected  at  the  last 
Examination ;  a  circumstance  which  does  not  much  surptise  as 
when  we  read  the  questions  themselves^  especially  those  in  Equity 
and  Common  Law. 

It  is  strange  that  country  articled  clerks,  who  have  little  or  no 
experience  in  common  law  and  equity  practice,  do  not  endeavour  to 
make  up  for  this  disadvantage  by  a  more  careful  study  of  those 
branches  of  learning.  Even  if  they  only  extended  their  reading  to 
our  works  on  the  Principles  and  Practice  of  Common  Law  and 
l^uity  they  might  pass,  as  may  be  seen  by  the  answers  inserted  in 
this  number  and  the  references  thereto. 
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(ContMued  from  p.  41 .) 

BANKRUPTCY. 

I.  Bankruptcy  statutes. — The  principal  statutes  relating  to  bank- 
raptcy  are  the  6  Geo.  4,  c.  1 6,  passed  in  ]  825,  and  the  1  &  2  Will.  4» 
c.  56,  in  1831,  and  the  5  &  6  Vict.  c.  122.  in  1842. 

II.  Who  liable  to  bankrupt  laws — Aliens, — ^The  persons  liable  to 
the  bankmpt  laws  are  traders,  that  is.  persons  buying  and  selling  with 
a  view  to  getting  a  livelihood  (see  First  Book,  247  ;  6  Law  Stud. 
Mag.  246,  247).  The  bankruptcy  laws  extend  to  aliens,  denizens, 
and  women  (6  Geo.  4,  c.  16,  s.  135;  6  Law  Stud.  Mag.  132). 

III.  Peers — Executors — Infants — Married  Women, — Peers  of  the 
realm  and  members  of  Parliament  are,  if  traders,  liable  to  the  bank- 
rupt laws  (6  Law  Stud.  Mag.  249).  An  executor  or  trut^tee  may  be 
bankrupt  when  they  carry  on  the  business  for  the  l)enefit  of  them* 
selves,  or  devisees,  or  cestui  que  trusts  (see  Viner  v.  Gadell,  3  B^pin. 
88 :  exp.  Mott,  I  Atk.  102  ;  1  Bac.  Abr.  529,  7th  edit.).  Infants 
cannot  strictly  be  made  bankrupts,  but  in  cases  of  deceit  they  will  be 
left  to  make  out  their  exemption  at  law  (see  Bjlton  v.  Hodges, 
9  Bing.  365).  A  married  woman  when  carrying  on  business  as  a 
sole  trader  in  London  may  be  made  a  bankrupt  (2  Black.  Com.  47/ ; 
2  Law  Stud.  Mag.  370;  7  Bing.  762). 

IV. — Fiat — Uncertificated  bankrupt. — A  second  fiat  against  an 
uncertificated  bankrupt  cannot  be  prosecuted ;  under  circumstances, 
however,  the  court  has  declined  to  supersede  the  second  fiat  (see 
exp.  Lees,  16  Ves.  472 ;  ezp.  Crew,  Id.  236 ;  1  Atk.  2£2  ;  8  Bing. 
316;  2  Moore,  71). 

V.  Demand  of  payment— I  8f  2  Vict.  c.  UO.  and  5  S(  6  Vict, 
c.  1 22. — In  order  to  make  a  trader  bankrupt  under  the  1  &  2  Vict, 
c.  1 10,  and  5  &  6  Vict.  c.  1 22,  he  must  be  summoned  by  the  creditor 
who  has  filed  an  affidavit  of  his  debt.  Under  the  latter  act  it  must 
be  sworn  that  a  copy  of  the  account  with  a  notice  requiring  payment 
was  duly  served.  This  act  does  not  specify  any  particular  amount  of 
debt,  but  the  1  &^2  Vict.  c.  110,  s.  8,  requires  that  a  single  creditor's 
debt  should  be  £100;  of  two  separate  creditors,  £150;  of  ttiree  or 
more  separate  creditors,  £200  (see  2  Law  Stud.  Mag.  365,  366). 

VI.  Obtaining  fiat — Requisites. —  In  order  to  obtain  a  fiat,  the 
petitioning  creditor  must  swear  to  a  sufficient  debt,  and  present  a 
petition.  The  requisites  to  sustain  the  fidt  are  a  sufficient  debt  (First 
Book,  248),  a  trading,  and  an  act  of  bankruptcy  (First  Book,  249  ; 
6  Law  Stud.  Mag.  360). 

SuFP.  No.  4.]  K 
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VIT.  Witnesses. — Formerly  a  creditor  was  beld  not  to  be  a  oom- 
petent  witness  to  prove  the  trading  or  act  of  bankruptcy,  but  it  sboald 
seem  that  Lord  Denman's  Act  baa  taken  away  this  disability,  and  it 
has  even  been  thought  that  the  bankrupt  is  a  competent  witness  is 
an  action  by  his  ass^ignees  to  prove  the  petitioning  creditor's  debt,  or 
act  of  bankruptcy,  or  any  fact  which  tends  to  support  tbecommisnon 
(Udall  V.  Walton,  14  Mees.  and  W.  254  ;  S.  C.  14  Law  Joarn., 
N.  S..  Exch.  262;  9  Jur.  515). 

yjIT.  Petitioning  creditor* s  debt. —  The  lowest  amount  of  debt 
which  must  be  due  to  a  petitioner  is  £50 ;  to  two  crediton  (not 
partners).  £70  (see  First  Book,  248). 

IX.  Petitioning  creditor  compounding.— ^If  after  a  docket  struck 
a  trader  should  pay  or  g^ive  security  for  the  petitioning  creditors 
debt,  the  fiat  may  be  proceeded  with  or  superseded  by  order  of  the 
Lord  [Vice]  Chancellor  (6  Geo.  4,  c.  16.  a.  8) ;  and  the  petitioDiBg 
creditor  would  forfeit  his  debt,  and  be  liable  to  repay  the  amonnt  or 
give  np  the  security  (see  Bushell  v.  Broad,  stated  5  Law  Stod. 
Mag.  26,  27). 

X.  Official  and  creditor's  assignees, — This  is  fully  answered  in 
vol.  vi..  pp.  250,  861.  362. 

XL  Bill  of  exchange — Dividends. — If  one  of  several  parties  to  s 
bill  of  exchange  become  bankrupt,  the  holder  may  prove  for  the  whole 
amount,  but  can  only  receive  dividends  to  the  amount  of  20s.  in  the 
whole,  and  if  he  have  received  any  part  before  proof,  he  mutt  onlj 
prove  for  the  residue  (see  1  Atk.  107 ;  10  Yes.  204 ;  19  Jd.  810; 
3  Madd.  1 34). 

XII.  Mortgage — Proof — Sale. — ^We  have  ao  faUy  described  the 
proceedings  in  vol.  v.,  p.  293— -295,  that  we  ranat  refer  the  reader 
to  same.     See  also  ante,  p.  21. 

XIII.  Property  passing  to  assignees. ^—See  vol.  vL,  pp.  250,  862, 
384—386 ;  First  Book,  249,  250. 

XIV.  Reputed  ownership,  SfC. — As  to  the  first  part  of  this  question, 
see  ante,  p.  21,  No.  IX.  Property  of  the  bankrupt  in  the  poasessioB 
of  others  at  the  time  of  the  bankruptcy  will  pass  to  the  asngaees, 
subject,  of  course,  to  the  rights  of  such  parties. 

XV.  Assignment  of  chose  in  action — Noiice. — The  assigDce  of  a 
debt  or  other  chose  in  action  should  give  notice  of  the  aseigmiieBt  to 
the  party  who  is  to  pay,  so  as  to  prevent  the  aaaignees  firom 
claiming  it  as  being  in  the  bankrupt's  order  and  disposition  (see  6 
Law  Stud.  Mag.  15,  126,  127;  Princ.  Eq.  303,  806;  5  Januanssd 
Bythewood's  Convey.  261). 

CRIMINAL   LAW. 

I.  Burglary. — Burglary  at  common  law  is  the  breaking  and  enter- 
ing the  dwelling-house  of  another  in  the  njght-time  to  the  intent  lo 
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commit  aone  felony  withio  the  »ame.  The  ofieoce  18  extended  bj 
Stat.  7  &  8  Geo.  4,  e.  29,  8.  11,  to  breaking  out  of  a  dwelling- house 
after  an  entry  therein,  with  intent  to  commit  a  felony,  or  being 
therein  and  committing  any  felony.  Borglary  may  be  said  to  have 
been  reatrtcted  by  1  Vict.  c.  86,  s.  4,  fixing  the  night  to  commence 
at  nine  in  the  eveatng  and  to  conclude  at  aix  in  the  morning.  Also 
by  7  &  8  Geo.  4,  c.  29,  s.  13,  by  which  out^buildings  having  no 
communication  are  not  to  be  deemed  part  of  a  dwelling-house 
(4  Steph.  Com.  172—176  j  First  Book.  393,  where  the  words  "  in 
the  night-time"  are  omitted,  and  1  Vict.  c.  86,  s.  4,  should  be 
referred  to). 

II.  False  pretences, — ^In  order  to  constitute  the  offence  of  obtain- 
ing money  or  property  by  false  pretences,  the  representation  must  be 
shown  to  have  been  with  intent  to  cheat  or  defraud  the  party  of  the 
same  (see  Rex  v.  Reed.  7  Car.  and  Pay.  848  ;  Hamilton  v.  Reg. 
9Q.  B.  Rep.  271  ;  Reg.  y.  Abbot.  1  Den.  C.  C.  R.  273 ;  Reg.  v. 
Leonard,  2  Car.  and  Kirw.  511 ;  First  Book.  405,  406). 

III.  Larceny* — ^The  taking  and  fraudulent  appropriation  of  pro- 
perty by  one  who  had  lawful  possession  of  it  will  amount  to  larceny 
where  the  party  has  the  custody  only,  without  any  right  to  the  pos- 
session. Tbas,  if  a  butler,  or  other  servant  or  clerk  having  the  mere 
custody  of  the  goods,  unlawfully  appropriates  them,  it  is  larceny  (see 

1  Hale,  506 ;  Reg.  v.  Jackson.  2  Mood.  C  C.  32  ;  R.  v.  Eastall, 

2  Russ.  C.  and  M.  197).  This  supposes  that  the  custody  was 
intrusted  by  the  master,  for  at  the  common  law  it  would  not  be 
larceny  if  the  servant  received  the  goods  for  his  master's  use,  and 
the  latter  never  had  possession  (Archb.  Crim.  Plead.  I(j6,  6th  edit.). 
This  is  remedied  by  7  &  8  Geo.  4,  c.  29,  s.  47. 

IV.  EmJbetilemaU. — Embezzlement  is  where  one  in  a  public  trust, 
or  as  a  servant,  receives  and  fraudulently  appropriates  money  or  goods 
for  public  purposes,  or  for  his  master,  without  the  same  having  been 
in  the  possession  of  the  latter  (see  Dickinson's  Quarter  Sessions,  261 , 
355,  5tb  edit.).  It  most  be  shown  that  the  party  was  authorised  to 
receive  either  the  particular  money,  &o.,  whidi  he  has  embezzled,  or 
Bioney  generally  for  bis  master  (R.  v.  Thomas  Smith,  R.  and  RyL 
516  :  R.  t.  Williams,  6  Car.  and  P.  626 ;  1  Archb.  Just.  Peace,  373. 
2nd  edit.).  Also  the  party's  employment  must  be  shown,  the  receipt 
of  the  monev  or  goods,  and  the  fraudulent  retention  (Dick.  Stss. 
262—265).  ' 

V.  Punishment  for  arson. — ^The  punish  ment  of  arson,  no  person 
being  in  the  house,  depends  on  the  7  &  8  Geo.  4,  c.  28,  s.  B,  by 
which  every  felony,  for  which  no  other  punishment  is  provided,  is 
made  punishable  with  transportation  for  seven  ytars,  or  imprisonment 
for  not  more  than  two  years ;  and  to  such  iropnsoBment  may  be 
added,  at  the  disci etion  of  the  court,  hard  labour  or  solitary  confine- 
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meiit,  RDd,  in  the  case  of  males,  whipping.  By  7  Win.  4,  and 
1  Vict.  c.  89,  8.  2,  whoever  shall  nnlawfdly  and  maltcionslj  act  fire 
to  anyMwelling-honse,  any  person  being  therein,  shall  be  guilty  of 
felony,  and  shall  suffer  death  (R.  ▼.  Paice,  I  Ca.  and  Kir.  73). 

VI.  Perjury — Evidence. — In  prosecutions  for  peijury  there  can 
be  no  coiivictton  except  on  the  oath  of  two  witnesses  ;  though  it  will 
be  Bufficient  that  the  perjury  be  directly  proved  by  one  witness, 
and  corroborative  evidence  on  some  particular  point  be  given  b? 
another  ;  and  where  the  alleged  peijury  consists  in  the  defendant's 
having  contradicted  what  be  himself  swore  on  a  former  occasion,  the 
testimony  of  a  single  witness  in  support  of  the  defendant's  own  original 
statement  will  support  a  conviction  (Rex  v.  Maybew.  6  Car.  and  P. 
315;  R.  V.  Yates,  Ibid.  132 ;  R.  v.  Parker,  I  Car.  and  M.  639; 
R.  V.  Harris,  5  B.  and  Aid.  929). 

VII.  Proceedings  to  trial  of  indictment. —  The  first  proceeding 
against  a  person  accused  of  an  offence  in  order  to  bring  him  to  trial 
is  to  summon,  or  in  serious  cases,  to  arrest  the  party  to  bring  htia 
before  a  justice  (I  Law  Stud.  Mag..  N.  S.,  37,  38) ;  the  party  is 
then  either  discharged,  or  remanded  {Id.  39),  or  committed  for  trial, 
in  which  latter  case  he  is  committed  to  prison  or  discharged  on  bad 
(Id.  39,  40).  The  bailment  and  deposiiions  are  then  certified  to 
the  proper  officer  (Id.  40).  Then,  or  instead  of  these  proceedings, 
the  prosecutor  may  prefer  his  bill  before  the  grand  jury.  If  the 
bill  be  found,  the  party  is  called  on  to  plead,  which  he  does,  and 
is  then  tried,  or  traverses  over  (in  certain  cases)  to  a  subsequent 
session,  &c. 

VIII.  Justices — Commission. — Justices  of  the  peace  exercise  juris- 
diction in  criminal  matters  by  virtue  of  the  Queen's  Special  Commis- 
sion under  the  great  seal  (2  Steph.  Com.  610,  2nd  edit.). 

IX.  Sessions* — This  is  so  fully  answered  in  vol.  vi.,  pp.  366,  367, 
that  we  must  refer  the  reader  thereto. 

X.  Time  of  holding  sessions.— By  the  I  Will.  4,  c.  70,  s.  35,  the 
Quarter  Sessions  are  appointed  to  be  kept  in  the  first  week  after  the 
llth  of  October,  in  the  first  week  after  the  28th  of  December,  in  the 
first  week  after  the  3l8t  of  March,  and  in  the  first  week  after  the 
24th  of  June  (see  as  to  April  Quarter  Sessions,  4  &  5  Will.  4, 
c.  47  :  as  to  Middlesex,  First  Book,  472 ;  as  to  sessions  in  cities 
and  boroughs,  see  5  &  6  Will.  4,  c.  76,  s.  105).  Petty  sesaioos 
are  held  as  occasion  requires  ;  also  special  sessions,  but  in  this  latter 
case  a  previous  notice  is  required  (Dick.  Bess.  14,  5th  edit.). 

XI.  Duties  of  magistrates  in  sessions. — See  vol.  vi.,  pp.  366,  367. 

XII.  Liability  of  justices. — See  the  new  act,  1  Law  Stud.  Mag.. 
N.  S.,  pp.  10,  11. 

XIII.  Appeal  in  criminal  cases, — See  1 1  &  12  Vict.  c.  78,  stated 
in  1  Law  Stud.  Mag.,  N.  S.,  pp*  13,  14,  16,  17. 
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XIV.  Bail  in  criminal  cases.— See  8.  23  of  1 1  &  12  Vict.  c.  42. 
stated  io  1  Law  Stud.  Mag..  N.  S.,  p.  40. 

XV.  Costs  and  expenees  of  prosectUion. — By  7  Geo.  4,  the  court 
is  empowered  id  all  cases  of  felony  (except  where  it  is  otherwise  pro- 
vided, as  by  11  &  12  Vict  c.  12,  First  Book,  355.  437).  and  upon 
indictments  for  certain  misdemeanours,  to  allow,  out  of  the  county 
rate,  the  expences  of  the  prosecutor  and  his  witnesses,  with  compen- 
sation for  their  trouble  and  loss  of  time ;  and  this  whether  the  case 
shall  terminate  in  conviction  or  acquittal,  or  the  throwing  out  the 
biJl  of  indictment ;  and  even  though  no  bill  of  indictment  shall  have 
been  actually  preferred.  The  misdemeanours  included  in  this  provi- 
sion are  as  follows  : — An  assault  with  intent  to  commit  felony ;  an 
attempt  to  commit  a  felony  ;  a  riot ;  a  misdemeanour  for  receiving 
stolen  property,  knowing  the  same  to  have  been  stolen ;  an  assault 
upon  a  peace  officer  in  the  execution  of  his  duty,  or  any  person  act- 
ing in  his  aid  ;  a  neglect-  or  breach  of  duty  as  a  peace  officer ;  an 
assault  compiitted  in  pursuance  of  a  conspiracy  to  raise  the  rate  of 
wages ;  the  knowingly  obtaining  any  property  by  false  pretences ; 
the  wilful  and  indecent  exposure  of  the  person  ;  and  wilful  or  corrupt 
perjury,  or  subornation  of  perjury. 

CONVBTANCINO. 

T.  Legal  and  equUdble  estates. — If  A.  by  bargain  and  sale,  or 
appointment  under  a  power,  conveys  to  B.  and  his  heirs  to  the  use 
of  C.  and  his  heirs,  B.  takes  the  legal  estate  and  C.  only  an  equitable 
interest  (see  Watk.  Convey,  by  White,  256,  257;  Co.  Litt.  271b. 
8.  3  ;  Bythewood*8  Noy's  Max.  307,  309). 

II.  Residuary  devise  to  tenants  in  common. — Where  a  testator 
bequeaths  the  residue  of  his  personal  estate  to  several  persons  aa 
tenants  in  common,  and  two  of  the  residuary  legatees  die  in  the  life- 
time of  the  testator,  their  shares  will  lapse  for  the  benefit  of  the  next 
of  kin  (5  i^w  Stud.  Mag.  39,  40 ;  BagweU  v.  Dry,  1  P.  WiU.  700 ; 
Page  V.  Page,  2  P.  Will.  483  ;  Lloyd  v.  Lloyd,  4  Beav.  231 ;  S.  C. 
5  Jur.  674  ;  Green  v.  Pertwee,  5  Hare,  249  ;  S.  C.  10  Jur.  538). 
Sect.  25  of  1  Vict.  c.  26,  does  not  apply.  It  is,  of  course,  assumed 
that  the  case  is  not  within  sect.  33. 

III.  Legacy  to  in/ant.  —  The  executor  should  pay  the  amount 
of  the  legacy  into  the  Bank  of  England,  with  the  privity  of  the 
Accountant- Genera],  to  be  placed  to  the  account  of  the  legatee,  which 
payment  will,  by  the  36  Geo.  3,  c.  52,  be  a  sufficient  discharge  for 
such  legacy.  The  executor  is  not  bound  to  pay  the  legacy  into  the 
bank  till  the  expiration  of  a  year  from  the  testator's  death  (see  Toller's 
Executor,  317,  3l8,  7th  edit. ;  see  also  11  &  12  Vict.  c.  96,  men- 
tioned  in  5  Law  Stud.  Mag.  138). 

IV.  Judgmients— Power. — A  person  having  a  sole  absolute  power 
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o(  appointment  over  real  estate  oaonot  defeat  jodgmeata  entered  up 
against  him  eubBeqaently  to  Xhe  vesting  of  aach  power  in  him,  if  the 
pnrchaser  have  notice  of  them  ;  but  auch  aa  he  haa  not  notice  of.  be 
may  defeat  (see  I  &  2  Vict.«c.  HO,  a,  13}  2  &  3  Vict.  c.  11,  a.  5, 
aa  explained  ante,  p.  26). 

V.  Purchaser  without  notice  of  settlement. — If  the  owner  of  an 
estate  convey  it  for  the  benefit  of  hia  family,  and  then  sell  it,  the 
purchaser  for  consideration  will  be  entitled  to  the  eatate,  and  thia 
even  though  he  had  notice  of  the  settlement,  supposing  the  latter  to 
have  been  voluntary  (see  6  Law  Stud.  Mag.  ]  13,  e<  eeq.,  where  the 
subject  is  fully  considered). 

VI.  Coiweytmee  ^»— EjpecuHom  by  attorney. —  A  purdiaser  is  not 
bound  to  take  a  oonveyamoe  executed  by  the  attorney  of  the  vesdnr 
under  a  power  of  attorney  (Sugd.  Vend*  693, 1 1th  edit.).  If,  how- 
ever, the  purchaser  take  such  an  execution,  the  attorney  ahoold 
execute  a  declaration  of  trust  to  provide  against  the  effect  of  the 
vendor's  death  (Ibid), 

VII.  Custody  of  title  deede.-^A  tenant  for  life  c£  the  legal  estate 
is  entitled  to  the  custody  of  the  title  deeds,  though  the  veiadiiderw 
man  may  in  some  cases  have  them  brought  into  court  (see  6  Law 
Stud.  Mag.  86,  87  ;  Princ.  Eq.  180,  181). 

VIII.  Defeasance. — A  defeasance  is  as  to  freeholds  a  collateral 
deed  made  at  the  aame  time  with  the  conveyance*  contMning  oertain 
conditions,  upon  the  performance  of  which  the  estate  then  created 
may  be  defeated  or  totally  undone  (2  Black«  Com.  327  ;  2  Shepp. 
Touch.  396).  Defeasances  as  to  diattels  and  executory  interesta 
may  be  made  at  any  time  (2  Shepp.  Touch.  397).  Defeaaancea  of 
this  latter  kind  are  resorted  to  in  order  to  obviate  the  consequeaeea 
of  giving  a  licence  to  assign  (see  Shepp.  Touch.  396,  3^ ;  Walk. 
Convey,  by  White,  pp.  39,  330). 

IX.  Tithes — Modus. — Cora  and  hay,  universally,  and  wood,  except 
no  far  aa  local  usagea  prevail  to  the  contrary,  are  accounted  greai 
tithes.     All  other  predial  tithes,  exclusively  of  those  above  specified, 
and  compi'ebending  seeds,  even  of  artidea  which,  ripened  to  mats* 
rity,  would  be  great  tithes,  as  well  as  mixed  and  personal  tithes  in 
general,  are  ranked  in  the  class  of  small  tithes  (see  Toller's  Tithca* 
49.  3rd  edit. ;  3  Steph.  Com.  78.  2nd  edit. ;  Com.  Dig.  tit.  *'  Db- 
mes,"  G.   1).     A  modus  is  a  composition  for  tilhea,  which  has 
existed  from  time  immemorial ;  or,  in  other  words,  where  by  costoa 
or  prescription,  a  particular  mode  of  tithing  has  subaisted  difierent 
from  that  authorised  by  the  general  law  (see  Toller's  Tithes,  chap.  8 ; 
3  Steph.  Com.  80.  2nd  edit.),     A  tithe  ren^  charge  is  a  payment  in 
heu  of  tithes,  on  the  land  being  discharged  from  same  under  the 
Tithe  Commutation  Acts  (see  6  &  7  Will.  4,  c.  71  ;  see  s.  90.  ai  to 
rent-charges  in  lieu  of  tithes  under  any  custom  or  private  aet)^ 
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X.  Stamping  inalrumenis  after  execution, — Deeds  may  be  stamped 
at  any  time  before  they  are  produced  in  evidence  on  payment  of  a 
penalty  of  £5  ;  and  agreei|ieDtB  of  less  than  1 ,080  words  may  be 
stamped  within  fourteen  days  without  payment  of  penalty,  and  after 
thttt  time  on  paying  £10,  and  so  nwy  agreements  of  more  than  1,080 
words  within  twenty-one  days,  or  after  that  time  on  payment  of  £5. 
Receipts  may  be  stamped  within  fourteen  days  on  payment  of  duty 
and  £10  (Addison's  Cent.  140,  141). 

XI.  Conversion  of  realty  and  personalty, — Real  estate  is  considered 
as  personal  where  the  party  has  cooiraeted  to  sell  same,  or  has 
devised  sanie  to  be  sold  absolutely ;  personal  estate  is  considered  aa 
realty  where  a  person  baa  contraoted  to  porchaae  land,  or  has  directed 
raoney  to  be  laid  out  in  purchasiBg  land  (2  Story'a  £q.  Jurisprad. 
8.  790 ;  Prioo.  £q.  220 — 222). 

XII.  Altering  deed, — ^We  refer  to  1  Law  Stud.  Mag.  N.  S.,  75, 
for  ptrt  anawerif  If  the  alteration  be  by  all  the  parties,  and  be  in  a 
material  point,  the  deed  moat  be  re-ezeeated  and  re-stamped  (see 
9  East,  854,  ftote  ;  4  Bing.  128  ;  Keele  v.  Wheeler,  13  Law  Joum., 
N.  8..  C.  P.  170 ;  French  v.  Patton,  9  East,  351 ;  Addison's  Cont. 
13,  139,  140). 

XIIL  Lease  for  life  by  /ermor.— A  lessee  for  999  years  cannot 
strictly  grant  a  lease  for  life,  as  his  own  interest  is  leae  in  the  eye  of 
the  law  than  an  estate  for  life. 

XIV,  Mortgage  —  TYmto*.  <— A  mortgagee  in  poasession  after 
default  cannot  rightfully  cut  down  timber,  unless  where  the  security  Is 
insufficient  (see  for  general  reasons,  Printf.  £q.  297,  298,  and  more 
particularly,  SeL  Cas.  Chanc.  131 ;  Humphries  v.  Harrison,  1  Jac.  and 
W.  381  ;  Robinson  v.  Letton,  3  Atk.  210). 

XV.  Relief  against  ejectment, — If  a  lessor  brings  ejectment  for 
non-payment  of  rent,  there  not  having  been  a  sufficient  distress  on- 
the  premises,  the  lessee  cannot  at  law  have  relief  (except  by  writ  of 
error)  after  judgment  and  execution,  but  he  may  in  equity,  provided 
that  he  file  a  bill  within  ^x  calendar  months  after  execution  executed. 
But  even  if  the  lessee  file  a  bill  within  such  time,  he  cannot  have  or 
continue  an  injunction  against  the  proceedings  at  law,  unless  within 
forty  da3rs  after  a  perfect  answer  he  bring  into  court  the  rent  and, 
costs  (4  Geo.  2,  c.  28  ss.  2.  3;  Selw.  N.  P.  733,  11  th  edit; 
7  Bacon's  Abr.  tit.  "  Rent."  I. ;  Princ.  Com.  Law,  19;  Princ.  Eq. 
387,  389 ;  First  Book,  289). 
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CORRESPONDENCE. 


Debt  for  InsialmaUs. 

Gbntlf^mkn. — In  page  60  of  "  PrfDciples  of  the  Common  Law  " 
▼00  will  fiod  it  stated  that  '"Assumpsit  is  the  only  proper  form  of 
action  to  recover  an  instalment  of  a  sum  payable  by  instalmeots  on 
a  simple  contract  agreement,  the  whcde  not  being  dae,  as  debt  will 
not  lie  nntil  the  last  day  of  payment  be  past,  or  unlesf  there  be  u 
provision  m  the  agreement  making  the  whole  sum  due  and  payable  on 
default  of  payment  of  any  one  instalment ;"  and  in  support  of  this  is 
cited  2  Will.  Saund.  803,  note  C  (in  mistake,  I  think,  for  3  Will. 
Saund.  303,  and  note  G)  :  having  referred  to  that  aathority,  I  am 
unable  to  find  any  confirmation  of  the  proposition,  that  if  the  agree- 
ment makes  the  "  whole  sum  due  and  payable  on  default  in  payment 
of  any  one  instalment/'  debt  will  lie ;  I  think  all  that  is  stated  in 
the  note  referred  to,  is  that  "  debt  will  not  lie  on  a  promissory  note 
payable  by  instalments  until  all  are  due,"  and  Rudder  ▼•  Price,  1  H. 
Blackst.,  547,  is  there  cited. 

I  believe  it  was  only  decided  in  Rudder  v.  Price,  that  "  debt  will 
not  lie  on  a  promissory  note  payable  by  instalments,  till  the  last  day 
of  payment  be  past." 

As  the  question  may  be  of  importance  to  others,  as  it  is  an- 
doubtedly  to  me,  you  perhaps  will  be  good  enough  to  explain 
whether  debt  will  lie  (after  default  made)  on  a  promssory  note 
payable  by  instalments,  and  in  which  a  provision  is  contained,  that 
"  on  default  being  made  in  payment  of  any  one  of  such  instalments  the 
whole  of  the  sum  remaining  unpaid  at  the  time  of  such  default  shall 
become  payable  on  demand." 

From  the  reasoning  in  the  cases,  I  think  debt  will  lie ;  but  as  I 
have  not  been  able  to  find  in  any  case  the  afiirmative  ezpreoly 
decided,  it  vrould  perhaps  be  of  use,  did  you  in  your  next  number  of 
the  Magazine  give  the  point  your  consideration.— Yours,  &c.. 

Note. — As  our  correspodent  has  evidently  taken  some  pams,  aad 
the  subject  upon  which  he  writes  is  one  of  great  importance,  we  give 
insertion  to  his  comu.uiucation,  though  we  have  no  doubt  as  to  the 
correctness  of  the  original  statement.  The  distinction  is  this:  If 
one  debt  be  payable  by  instalments,  an  action  of  debt  will  not  lie 
until  the  last  day  of  payment  is  past,  or  until  the  whole  sum  is  pay- 
able ;  but  if  there  be  two  or  more  distinct  debts,  then  debt  will  lie 
for  any  one  on  its  becoming, due  (See  Comyn's  Dig  tit.  *' Action" 
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F. ;  Bacoo's  Ahr.  tit.  "  Debt  "  B.;  Coates  v.  Hewitt,  1  Wilson,  81). 
This  sabject  is  well  ei plained  in  Browne's  Treat,  on  Actions  at  Law 
(p«  351),  where  it  is  said  :  "  Debt  will  not  lie  on  a  note  payable  by 
instalments,  nor  for  a  debt  payable  in  that  manner,  until  all  the 
instalments  are  due,  unless  there  be  a  penalty  which  becomes  due  in 
default  of  any  payment,  or  the  whole  in  such  case  becomes  due,  in 
which  case  debt  will  lie  for  the  penalty  on  any  such  default.  Where, 
however,  the  sum  payable  is  nut  an  instalment  of  a  larger  sum,  but 
a  distinct  debt,  debt  lies.  Thus  it  lies  to  recover  two  sums  payable  on 
different  days." 
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No.  20. — AmericttH  Certificate — Whether  a  Bar  to  Engiis\  Debts. 

An  Englishman  by  birth,  but  for  some  years  past  a  resident  in 
America,  carried  on  a  trade  between  Liverpool  and  New  York,  and 
thereby  contracted  debts  in  Ejigland. 

He  subsequently  became  a  bankrupt  according  to  the  law  in 
America,  and  obtained  his  certificate. 

Is  that  certificate  a  bar  to  English  debts  ?  or  would  he  be  liable  on 
coining  tu  England  to  be  sued  for  the  same  ? 

Charlbs  Clbmbnts. 

No.  21. — Dower — Conveyance, 

A.  B.  being  seised  of  certain  freehold  estates  devised  the  same  to 
C.  D.  C.  D.  afterwards  mortgaged  the  same  estates  to  E.  F.,  and 
his  wife  was  a  party  to  the  deed  and  duly  acknowledged  the  same. 
C.  D.  has  paid  off  the  mortgage,  and  taken  a  reconveyance  of  the 
estates  to  uses  to  bar  dower,  C.  D.  has  now  sold  the  estates  by 
auction.  Is  his  wife  a  necessary  party  to  the  seTcral  conveyuuces  to 
the  purchasers,  or  was  her  dower  barred  by  the  reconveyance  ? 

H.  Glaistkr  (Easingwold). 

No.  22. — Dower — Conveyance. 

A.  B.  being  entitled  to  the  equity  of  redemption  in  certain  free- 
bold  estates  died  intestate,  which  descended  to  his  heir  at  law  C.  D. 
C.  D.  paid  off  the  mortgage,  aud  took  a  reconveyance  to  uses  to  bar 
dower,  and  has  since  sold  the  estates.  C.  D.  was  married  prior  to 
1 834.  Is  his  wife  a  necessary  party  to  the  conveyance  to  the  pur- 
chaser? H.  Glaistbr  (Ejasingwold). 

NoTB. — Mr.  GlMSter  would  be  happy  to  correspond  with  any 
ai  our  subscribers  on  the  above  points. 
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No.  23. — Iniest&ef. 

If  A.,  having  had  foar  children,  dies  intestate,  leading  a  son  and 
daughter  living,  his  two  other  children  Tdaaghten)  having  died  m 
his  hfetime,  each  leaving  children  and  a  has  band,  are  the  issae  or 
the  husbands  of  such  deceased  daughters  entitled  to  take,  under  the 
statute  of  distribution,  such  deceased  daughters'  shares  ?        I.  T. 

No.  24. — RepleviM, 

The  plaintiff  (who  is  the  official  assignee  under  a  fiat  in  bankniptC7 
issued  on  the  day  after  a  distress  for  rent  is  made)  replevies  the  goods 
within  the  five  days  allowed  b^  knr  to  keep  possession*  Can  the 
landlord  (without  notice  of  an  act  of  bankruptcy  committed  by  his 
tenant)  recover  the  whole  amount  of  his  levy  for  several  years'  rent 
in  arrears,  or  only  a  year's  rent  ?  And  in  whose  name  ought  the 
replevin  to  be  brought,  the  property  of  the  goods  being  in  the  bank- 
rupt at  the  time  of  the  taking  ?  I.  T. 

No.  25. — Leaseholds — AesignmeHt  from  Mortgagor  and  Mortgagee. 

If  the  executors  of  a  mortgagee  join  with  the  mortgagor  in  the 
assignment  to  a  purchaser,  and  assign  all  deeds,  &c.,  in  any  way 
relating  to  the  title  to  the  property  in  question  in  the  custody,  pos* 
session,  or  power  of  the  mortgagor  and  mortgagee's  executors 
respectively,  which  the  mortgagor  can  procure  without  suit  at  law  or 
in  equity,  is  the  purchaser  entitled  to  the  probate  of  the  will  of  the 
executor's  testator  ?  and  if  so,  what  is  the  best  remedy  to  enforce 
such  right,  the  purchaser,  upon  the  execution  of  the  assignment  and 
settlement  of  the  purchase,  having  insisted  upon  his  right  to  the 
same  ?  L  T. 

No.  26. — Lease. 

Please  to  peruse  the  third  section  of  the  8  &  9  Met.  c.  106.  Can 
a  term  of  years  for  three  years  or  more,  be  legally  granted  of  real 
estate,  except  by  a  deed  stamped  aecording  to  the  rent  reserved. 
There  has  been  a  nisi  prius  decision  at  the  sittings  in  London  or 
Middlesex  on  this  point  during,  I  think,  last  year. 

P.  W.  W. 

No.  2  7 . — Settlement — Construction. 

In  the  year  1846,  A.  being  possessed  of  a  snmof  moaeyandsone 
plate,  household  furniture  and  other  personal  property*  ooalraeted  a 
marriage  with  B. 

Previous  to  the  solemnisation  of  the  marriage  a  deed  of  settleBtnt 
was  exeeoted.  by  which  it  was  intended  that  the  money  and  penoaii 
effects  should  be  settled  upon  the  trusts  mentioned  in  the  deed  so  ss 
to  give  A.  absolute  controul  over  them.     The  deed  contained  a  redtsl 
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to  tbat  effect,  but  through  ao  inadvertence  the  operative  part  related 
only  to  the  Bettlement  of  the  money,  and  contained  no  mention  or 
deacription  of  the  household  goods  and  furniture,  &c  The  trusts 
of  the  deed  gave  full  power  to  A.  to  have  the  use,  wear,  and  enjoys 
ment  during  her  life  of  all  the  plate,  household  furniture,  &c„/ree 
from  and  absolutely  independent  of  the  eontrouh  disposition,  or  inter^ 
meddling  of  her  intended  husband,  and  to  the  trustees  after  her  decease, 
or  daring  her  life  with  her  consent  in  writing,  to  sell  and  dfipose  of 
the  said  household  furniture,  &c.,  and  convert  same  into  money,  &c. 

The  habendum  carries  the  words  monies  and  other  the  premises 
hereby  assigned,  or  intended  so  to  be.  All  parties  were  present  when 
the  deed  was  executed,  but  no  formal  delivery  of  the  Jumiture  was 
given  to  the  trustees.  Unhappy  differences  having  arisen,  A.  and  B. 
have  ceased  to  reside  together,  and  the  latter  has  taken  possession  of 
the  honsehold  furniture  and  effects,  and  is  preparing  to  sell  them. 

Under  the  deed  of  settlement  and  the  trusts  therein  contained  is 
the  farnitare,  &c.,  vested  in  the  trustees  ?  and  can  they  now  dispose 
of  the  sane  on  receiving  an  authority  in  writing  from  A.  requiring 
them  to  do  so  ?  J«  £.  Q«  B. 

No.  28.— Lten. 

R.  an  attorney,  deceased,  advanced  Y.  £10,  for  which  title  deeds 
were  deposited  as  a  security  for  repayment.  Y«  has  lately  been  sued 
in  the  county  coart  for  the  £10  principal,  £5  interest,  and  £5  costs. 
The  whole  of  £20,  however,  being  barred  by  the  statate  of  limita« 
tions,  and  so  pleaded  by  defendant,  the  action  against  him  was  with* 
drawn.  Y.  now  wishes  to  have  his  title  deeds.  Will  trover  lie  for 
them  ?  does  the  lien  extend  to  the  possession  by  R.*s  executors  ?  and 
dues  the  equitable  right  remain,  although  the  legal  remedy  be  gone. 
The  annual  value  of  the  property  comprised  in  the  title  deeds  de- 
posited is  under  £10  per  annum,  or  £200  in  gross.  (See  re  Brom- 
head,  16  Law  Journ.  355,  Q.  B.,  and  Waller  v.  Lacy,  1  Man.  and 
Gr.,  54;  Archbold's  Common  Law  Prac.  1847,  Ist  vol.)  These 
two  cases  seem  to  militate  tn  toto  against  each  other.  I  shall  feel 
obliged  if  any  gentleu^an  will  address  me  on  this  point. 

F.  W.  FaxKMAN,  (Wimbome,  Minsfery. 

No.  29. — Negligence. 

A.  is  the  owner  of  a  reservoir  of  water,  against  the  bank  of  which 

B.  has  erected  a  house  on  his  own  land ;  C.  has  hollowed  part  of  the 
bank  for  a  shed,  thereby  weakening  the  bank,  which,  in  the  coarse 
of  a  lew  months,  gives  way  in  that  place.  The  water  mahea  out, 
and  vraahes  down  two  houses  belonging  to  C.     Against  whom  hu 

C.  any  remedy,  and  what  ?  Volsns. 


60  AN8WRR8   TO    MOOT    POINTS. 

No.  so. — Fine — Estoppel,  SfC* 

Tenant  for  life  of  freehold  estateB,  with  remainder  to  his  five 
children,  as  tenants  in  common  in  fee.  The  tenant  for  life,  and 
four  of  the  tenants  in  common  (the  fifth  having  died  intestate  and 
without  issue),  are  made  parties  to  a  deed  by  which,  after  recttiog 
that  they  had  voluntarily,  mutually,  and  reciprocally  consented,  and 
agreed  to  limit  and  assure  the  hereditaments  in  the  several  and  re- 
spective undermentioned  parts,  shares,  and  proportions  to  the  several 
and  respective  uses,  &c.,  thereinafter  limited  and  declared,  they 
covenanted  to  levy  a  fine,  which,  it  was  declared,  should  enure  as  to 
the' entirety  to  the  use  of  the  tenant  for  life  for  his  life  with  re- 
mainder  as  to  one  equal  fourth  part,  to  the  use  of  the  elder  of  the 
four  (Alexander)  in  fee,  as  to  the  other  fourth  part  to  the  use  of  the 
second  (Benjamin)  in  fee,  as  to  one  other  fourth  part  to  the  use  of 
the  third  in  fee,  and  as  to  the  remaining  fouith  part  to  the  use  of  the 
fourth  in  fee.  A  fine  was  levied,  which  AJezander  acknowledged, 
but  he  did  not  execute  the  deed  declaring  the  uses  of  it.  Alexandr 
afterwards  died  without  issue,  leaving  Benjamin  his  heir-at-law. 

Under  the  above  circumstances,  and  having  regard  to  the  doctrine 
of  estoppel,  is  Benjamin  entitled  to  two-fourths  or  three-iifthB. 

No.  31. — Insolvent — Fresh  Promise, 

If  A.  obtains  his  final  order  under  the  5  &  6  Victoria,  and  subse- 
quently makes  a  promise  in  writing  to  pay  a  debt  inserted  in  his 
schedule,  could  the  creditor  recover  under  this  promise  ? 

Mr.  H.  would  be  glad  to  receive  communications  on  this  point. 

Henrt  Huohss  (High-street,  Maidstone). 
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No.  97. — Agreement — Stomp  (vol.  vi.,  p.  500). 

Assuming  this  instrument  was  executed  before  the  1st  January, 
1845, 1  am  of  opinion  it  must  be  construed  as  a  lease.  In  the  case 
of  Doe  d.  Walker  v.  Groves,  15  East,  243,  a  document  whereby  A. 
agreed  to  let,  and  also  upon  demand  to  execute  unto  B.  a  lease  of  a 
farm,  and  B.  thereby  agrted  to  take  and  upon  demand  to  execute  a 
counterpart  of  a  lease  of  these  premises,  was  held  to  be  a  present 
demise,  and  therefore  requiring  a  lease  stamp.  Per  cmiam  "  If  by 
the  terma  of  this  agreement  it  had  been  provided  that  there  aboald 
be  no  entry  until  a  lease  was  execute,  I  (EUenboroogh,  C.J.)  shoaki 
have  had  conatderaUe  doubt.     But  as  the  case'  stands,  it  does  appetf 


ANBWEBS  TO   MOOT    POINTS.  G\ 

to  me  that  the  instrument  most  be  oonaidered  as  a  present  lease. 
Here  the  parlies  have  used  words  of  present  demise,  and  it  was 
clearly  their  intention  that  the  tenant  should  enter,  and  if  neither 
party  should  require  a  lease,  go  on  under  this  contract  of  demise  for 
the  period  mentioned  therein."  It  will  he  perceived  this  is  more 
than  a  case  in  point,  for  there  the  parties  agreed  to  execute  a  lease  if 
either  party  should  require  one  (see  also  Poole  v.  Bentley,  12  East, 
1GS  ;  Doe  d.  Jackson  ▼.  Ashbumer,  5  T.  R«  163  ;  Barry  v.  Nugent, 
Itid.  165:  Tarte  v.  Darby,  15  Law  Joum.,  N.  S.,  Exch.  826). 
But  if  executed  during  the  period  sect.  4  of  the  7  &  8  Vict.  c.  76, 
remained  in  force,  it  would  then,  according  to  the  case  of  Burton  v. 
Revell  (11  Jur.  71  :  S.  C.  8  Law  Tiroes,  367),  take  effect  as  a  mere 
agreement  to  execute  a  lease,  and  will  not  require  to  be  stamped. 
But  it  is  presumed  that  if  this  agreement  was  executed  after  the 
the  7  &  8  Vict.  c.  76,  became  inoperative,  it  will  then  come  within 
the  3rd  section  of  the  8  &  9  Vict.  c.  106,  which  enacts  that  where 
a  lease  is  by  law  required  to  be  in  writing,  nmde  after  the  1  st  day 
of  October,  1845,  it  will  be  void  at  law  unless  made  by  deed,  and  as  it 
is  to  continue  for  four  years  unless  determined  as  therein  mentioned, 
it  will  require  to  be  made  by  deed  (see  29  Car.  2.  c.  3,  s.  2). 

J.  D.  Norwood. 

No.  4. — Trusiees-^Rficeipts  (No.  2,  N.  S..  p.  27). 

In  tj^is  case  I  am  of  opinion  that  a  valid  conveyance  is  made  to 
the  purchaser,  and  that  the  receipt  is  sufficient  The  conveyance,  of 
course,  contains  a  receipt  clause,  and  discharges  the  purchaser  from 
all  liability  in  respect  of  the  application  of  the  purchase-money.  Now 
I  think  that  the  trustees,  acknowledging  the  receipt  of  the  purchase- 
money,  allow  that  the  receipt  given  for  it  is  sufficient,  and  we  may 
assume  that  the  money  was  paid  to  the  two  trustees  who  signed  the 
deed  by  the  direction  of  the  other  two.  Again,  money  in  point  of 
fact  can  only  be  received  by  one  person.  I  consider  that  the  trustees 
have  properly  conveyed  the  legal  estate  vested  in  them  jointly,  as  the 
deed  is  executed  by  all,  so  I  think  that  the  purchaser  has  a  valid 
conveyance,  and  that  a  court  of  judicature  would  pronounce  his  title 
to  be  good. 

I  can  find  no  authority  on  this  subject. 

H.  S.  H.  (Salisbury). 

No,  16. — Lease  under  Power  (vol.  vi.,  p.  118). 

*The  clause  of  warranty  by  the  tenant  for  life  amounts  to  an  express 
covenant  for  quiet  enjoyment  during  the  whole  of  the  terms,  and  as 
the  lessee  has  been  evicted  he  can  bring  an  action  against  the  per- 
sonal representatives  of  the  tenant  for  life,  for  damages  for  breach  of 
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the  coi^enant  (see  the  case  of  Williams  ▼•  Burreil^  1  Com.  BeDcfa. 
Rep.  409,  which  is  exactly  in  point). 

G.  B.  Haywood  (Basingstoke). 

No.  96. — Conveyance — Stamp  (vol.  vi.,  p.  600). 

The  only  doubt  which  I  have  upon  the  validity  of  this  apportion- 
ment is  whether  the  exemption  in  the  Stamp  Act  from  the  duty  on 
conveyances  upon  sale  of  lands  would  be  held  to  apply  to  the  present 
case,  it  will  be  observed  that  the  exemption  is  made  in  favoar  of 
sarrenders  and  other  instruments  relating  only  to  copyhold  or  cus- 
tomary estates  whose  dear  yearly  value  does  not  exceed  twenty 
shillings,  but  which  are  thereinafter  otherwise  charged,  onder  the 
title  of  copyhold,  with  a  duty  of  five  shillings  (see  55  Geo.  3,  c  184« 
tit.  "  Conveyance  and  Copyhold  Estates").  Now  might  not  the 
question  be  raised,  does  the  surrender  of  the  copyhold  land  in  the 
manor  of  B.  relate  only  to  that  piece  of  land,  and  might  it  not  be 
contended  that  the  surrender  bears  some  relation  to  the  estate  m 
general,  which  relation,  it  might  be  urged,  is  shown  by  the  apportion- 
ment made  ?  I  mention  this  doubt  for  the  consideration  of  some  of 
your  more  intelligent  correspondents,  and  if  it  could  be  shown  that 
such  relation  ^if  any)  docs  not  take  the  case  out  of  the  exemption  in 
the  Stamp  Act,  then  I  think  we  may  fairly  consider  the  apportionment 
valid ;  in  support  of  which  I  would  beg  to  refer  you  to  Sugden's 
Vend,  and  Pur.  (vol.  2,  p.  445,  10th  edit."),  where  it  is  stated  that, 
"  where  a  purchaser  is  authorised  to  distribute  the  purchase  money 
between  the  several  conveyances  of  a  property  which  requires  different 
modes  of  conveyance.  It  has  always  been  considered  that  the  pmnchase 
money  may  (if  it  can)  be  so  apportioned  as  to  lessen  the  amount  of 
duty  which  would  have  been  payable  on  the  aggregate  sum,  and  the 
words  of  the  statute  appear  expressly  to  authorise  this  view." 

J.  BiAVMoifT  ( Witfaam). 

No.  4. — Trustees— Receipts  (No.  2,  N.  S.,  p.  27). 

As  the  trust  is  a  juint  office  the  receipt  must  be  signed  by  all  the 
trustees  who  have  undertaken  to  act ;  and  where  a  power  is  given  to 
trustees  to  discharge  the  purchaser  from  seeing  to  the  application  of 
his  purchase  money,  the  receipt  must  be  signed  even  by  a  trustee 
who  has  parted  with  the  estate  by  a  conveyance  to  his  co-trustees; 
for  the  transfer  of  the  estate  at  law  carries  not  along  with  it  theison- 
fidence  in  equity  (Lewin  on  Trusts,  p.  349 ;  Crewe  v.  Dicken,  4 
Ves.  jun.  97). 

Unquestionably,  if  the  words  of  the  power  of  sale  were  strictly 
followed  out  the  conve3rance  would  be  a  vfJid  one  at  law,  bot  a  prv^nt 
purchaser  would,  I  should  say,  be  very  unwilling  to  accept  sueh  a 
conveyance,  entailing,  as  it  does,  the  responsibility  of  seeing  to  the 
application  of  the  purchase  money.  F.  T.  K«  (Norwich). 
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Copyhold  Enfranchisements  (vol.  vi.,  pp.  345,  434,  and 

vol.  vii.,  p.  45), 

Mr.  C.  W.  haa  mtatakea  what  I  meant  in  aaying  that  the  lord 
oonld  not  aeize  quousque,  aa  looking  at  roy  answer  it  will  be  seen  that 
I  meant  arize  fuousque  payment  of  the  fine,  and  this  (as  may  be  seen 
from  the  introdactory  remarks  to  his  answer,  p.  345,  vol.  vi.)  will  be 
fonnd  to  be  correct.  As  to  the  case  of  Bridgea  v.  Mason,  I  still 
think  the  case  to  be  in  point.  Scriven  (Copyholds,  voL  i.,  p.  561, 
note,  2nd  edit.)  makes  the  following  statement,  which  he  grounds 
solely  on  this  decision : — "  Grant  of  the  freehold  presumed  after 
twenty  years."  It  is  clear  from  this  that  he  thinks  it  applicable  in 
a  case  like  the  present.  T.  F.  I. 

NoTs. — Our  correspondent  (Mr.  T.  F.  Inman  of  Bath)  would  be 
glad  to  have  C.  W.'s  name  and  address  with  a  view  to  corres* 
pondence  with  him  on  the  above  point.  Will  C.  \V.  forward  same 
to  Mr.  I  ? 

No.  17. — Covenant  not  to  Build  (vol.  vi.,  p.  118). 

In  endeavouring  to  answer  this  question,  I  presume  the  first  thing 
is,  to  enquire,  whether  the  word  ''assigns"  is  mentioned  in  the 
covenant.  For  a  collateral  covenant  to  be  done  upon  the  land,  as 
to  build  de  novo,  shall  not  bind  the  assignee  unless  named  in  the 
covenant. 

Assuming  the  word  "  assigns  "  to  be  omitted  in  the  covenant,  I 
cannot  think  that  notice  given  to  C.  after  a  conveyance  to  him  from 
A.  will  make  C.  liable.  Nor  do  I  think  such  a  covenant  can  be  con- 
strued an  incumbrance,  and  affected  by  the  words  "  free  from  mcum- 
brance." 

Now  as  to  B.  J  take  it  he  is  not  exempted  from  liability  under 
his  covenant,  and  the  benefit  issuing  under  it  will  devolve  upon  C; 

As  to  the  last  question.  As  it  appears  that  no  covenant  of  the 
above  nature  was  specified  in  the  contract  for  sale,  had  C.  refused  to 
perform  his  contract,  no  court  would  compel  C*  to  do  that  which  he 
had  not  contracted  to  do.  T.  S.  E. 

NoTB. — Aa  to  the  point  of  notice  and  its  effects,  upon  which  the 
whole  caae  hinges,  it  seema  to  us  that  aa  the  covenant  not  to  build,  &c., 
was  contained  in  the  original  conveyance,  C.  must  be  taken  to  have 
notice  of  it  before  the  completion  of  his  purchase,  and  in  that  case 
he  wouki  be  bound  by  the  covenant,  even  though  it  do  not  run  with 
the  land  (see  Tnlk  V.  Moxhay.  13  Jur.  26,  89  ;  fully  stated  Abr. 
£q.  Cas.  in  1  Law  Stud.  Mag..  N.  S.,  10,  11;  in  4th  line  from  top 
of  page  11,  for  "equitable,"  read  "  wequitable.") 
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No.  27. — Devise — FaUure  of  Issue — Remoteness  (vol.  vi.,  p.  122). 

I  apprehend  the  devise  to  C.  is  not  void  for  remoteness,  bat  that 
B.  takes  a  life  estate,  with  remainder  to  his  children  as  tenants  in 
common  in  fee,  with  an  executory  devise  over  to  C.  in  fee. 

Now  had  not  the  word  "  leaving  "  been  introduced  into  the  wilL 
I  apprehend  it  might  perhaps  be  successfully  contended  that  the 
estate  limited  to  C.  is  void  for  remoteness,  but  I  have  a  doubt  as  to 
this,  because  C.  appears  to  be  a  person  tn  esse  at  the  time  of  the 
devise.  T.  S.  £. 


HILARY  TERM   EXAMINATION  ANSWERS. 


COMMON   LAW. 

The  following  answer  was  by  some  accident  omitted  in  our  last 
number  of  the  Supplsmbnt  : — 

XIT.  Repairs. — It  is  by  no  means  easy  to  state  what  repairs  a 
tenant,  who  holds  for  three  years  under  a  parol  letting,  without  any 
mention  of  repairs,  would  be  liable  for.  The  text*books  afford  no 
satisfactory  information,  and  the  question  depends,  in  part,  at  least, 
upon  the  point,  whether  or  not  such  a  lessee  is  liable  for  permittsive 
waste.  Now  it  so  happens  that  this  point,  though  mooted  in  the 
case  of  Harnett  v.  Maitland,  16  Mees.  and  W.  257;  S.  C.4  Dowl. 
and  L.  545  ;  1 6  Law  Joum.,  N.  S.,  Exch.  1 34,  was  not  decided, 
and  till  it  is  it  will  be  impossible  to  answer  the  question  so  far  as 
regards  acts  of  permissive  waste.  It  is  laid  down  in  the  last  edition 
of  Woodfall's  Landlord  and  Tenant  (pp.  434,  435),  that  "  where  no 
agreement  or  stipulation  respecting  repairs  has  been  entered  into, 
the  tenant  or  lessee  is  always  liable.  The  landlord  is,  in  such  cases, 
never  liable  to  repair,  i,  e.,  he  is  nut  subject  to  an  action  fur  the  non- 
repair." We  consider  that  this  is  correct  if  it  is  to  be  held  that  such 
a  tenant  is  liable  for  permissive  waste,  as  we  incline  to  think  he  will 
be  so  held.  The  case  of  Standen  v.  Chrismas  (16  Law  Joum., 
N.  S.,  Q.  B.  265 ;  S.  C.  11  Jur.  694).  leads  to  the  conclusion  that 
such  a  tenant  is  so  liable.  Thus  Lord  Denman  said  in  effect  that 
no  implied  contract  to  repair,  arising  out  of  the  relation  of  land- 
lord and  tenant,  can  arise  where  the  tenant  holds  under  an  express 
contract  which  provides  for  the  very  matter.  It  should  seem  that 
if  there  had  been  no  express  contract,  the  decision  would  have  been 
different.  As  to  that  part  of  the  question  which  relates  to  commis* 
sive  or  voluntary  waste,  there  is  no  doubt  that  such  a  tenant  would 
be  liable ;  as  for  removing  partition- walls,  stopping- up  windows, 
making  new  door-  ways,  &c. 


Co 


LETTER  TO  AN  ARTICLED  CLERK. 


[We  are  sorry  that  our  want  of  space  has  hitherto  prevented  the 
insertion  of  the  following  admirable  letter  to  an  articled  clerk,  which 
well  deserves  a  careful  perusal  from  our  subscribers,  and  will,  we 
trust,  not  fail  to  make  a  permanent  impression  on  some  at  least.] 

Gbntlbmbn, — As  bearing  out  the  many  excellent  hints  on  study 
which  have  from  time  to  time  appenred  in  the  pages  of  your  Magazinb^ 
1  8cnd  yon  for  insertion  therein  the  following  letter,  written  by  a  very 
eminent  man  (since  deceased)  to  anartided  clerk  upon  his  entering  upon 
the  duties  of  the  office.  As  it  contains  so  much  practical  good  advice,  and 
as  it  may  prove  acceptable  to  the  great  body  of  articled  clerks,  T  trust 
that  you  will  not  hesitate  to  give  it  a  place  in  the  pages  of  yuur 
eicellent  Maoazinb.  1  beg  to  remain,  &c., 

St.  Albans,  August  28,  1848.  Frboerick  Stort. 

Mr  UBAR  F ,  — Understanding  that  you  are  now  placed  in  the 

office  of  your  father,  and  that  your  future  and  permanent  course  of  life 
is  thus  settled,  and  wisely  and  judiciously  settled,  I  trust,  I  am  anxious 
from  a  sincere  interest  in  your  welfare  to  communicate  some  hints  to 
you  by  way  of  admonition,  while  the  season  of  admaaition  is  yet  at 
hand,  as  to  the  application  of  yuur  time,  and  if  they  should  prove 
acceptable  and  any  way  useful  to  yuu,  it  will  give  me  more  than 
common  satisfaction* 

Yuu  will  observe  that  I  am  anxious  to  convey  these  hints  to  you 
"while  the  season  of  admonition  is  yet  at  band,*'  for  you  are  now 
undoubtedly  entering  upon  a  most  important  era  of  your  life,  pro- 
bably the  most  important.  From  the  early  dispositions  you  may 
cherish,  from  the  manner  in  wLlch  your  time  may  be  spent  even  in 
the  course  of  the  very  year  which  has  just  commenced,  your  mind 
may  receive  a  decisive  direction,  its  powers  may  be  either  limited  or 
enlarged,  its  estimate  made  of  the  value  of  moral  character  and 
conduct,  and  hence  may  be  formed  the  very  model  of  that  future 
life  in  which  your  happiness  will  be  so  materially  involved. 

The  importance  of  the  subject  cannot  then  be  doubted,  and  how* 
ever  I  may  doubt  my  own  sufficiency  to  deal  with  it  as  its  importance 
deserves,  I  should  not  satisfy  my  own  mind,  if,  from  those  doubts,  I 
should  refrain  from  offering  you  those  hints  which,  according  to  my 
best  judgment,  may  be  useful  to  you  on  the  present  alMmportant 
qoestion  as  to  the  application  of  your  time. 

The  period  you  have  just  passed,  has  been  a  period  of  scholastic 
discipline  and  regulation ;  the  period  you  are  now  entering  upon 
Supp.  No.  5.]  F 
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rnuBt  alio  be  a  period  of  diBcipline  and  regulation*  not  of  the  sdiool, 
but  of  your  own  firmness  and  decision.  You  must  lay  down  certiin 
rules  for  your  own  guidance,  and  yon  must  be  firm  in  the  obsenrsnoe 
of  them,  for  however  wise  the  rules,  no  good  can  come,  but  from  a 
strict  observance  of  them.  No  one  ever  became  great  and  dii- 
tinguisbed  from  the  mere  acquirements  of  the  schooL  He  most 
himself,  after  he  becomes  in  some  degree  under  his  own  control, 
when  a  man's  best  preceptor  is  his  own  willing  mind,  work  upon  the 
foundations  of  the  school ;  he  must  instruct  and  inform  himsdf  by 
diligent  reading,  and  reflection  upon  what  he  reads ;  it  is,  indeed,  by 
this  application  that  the  most  solid  advantages  are  to  be  reaped. 

The  first  principle,  then,  that  I  wish  to  inculcate  upon  your  mind 
is,  to  endeavour  to  elevate  yourself  above  the  pleasurable  pursuita  of 
time,  and  to  exercise  yourself  in  a  regular  systematic  pursuit  of 
knowledge  and  information.  This  is  a  principle  which  must  be  e?er 
present  with  you.  The  mode  in  which  it  may  be  best  carried  mto 
effect  may  admit  of  different  opinions,  and  whatever  you  may  de- 
termine upon  may  admit  also  of  alterations  in  practice  according  to 
your  own  judgment,  when  the  advantages  of  the  principle  are  open- 
ing and  unfolding  to  your  mind.  My  opinion  of  that  mode  I  will 
proceed  to  give  you.  I  would  recommend  you,  then,  to  become  a 
subscriber  to  a  circulating  book  society  of  the  town  where  the  duly 
papers  are  to  be  read,  and  to  make  a  point,  with  your  lather's  leave, 
of  spending  an  hour  there  every  morning  after  breakfast,  and  be 
careful  not  to  exceed  the  hour.  There  read  the  daily  papers,  par- 
ticularly "  the  Times,"  confessedly  the  most  distinguished  in  talent — 
read  the  debates  in  Parliament  especially,  and  reports  of  other  public 
meetings,  law  proceedings,  and  matters  of  that  public  character. 
This  practice  will  familiarise  your  mind  in  a  right  train  of  thinkiDg, 
and  will  become  a  matter  of  interest  to  you,  by  exciting  a  desiro  to 
be  acquainted  with  the  passing  events  of  public  life,  and  ekvatiog 
you  above  the  limited  localities  of  a  country  town.  By  an  atteatiTe 
perusal  also  of  the  speeches  of  the  most  eminent  men  of  the  day, 
you  may  acquire  a  taste  for  elegance  of  composition,  and  elegance 
of  expression. 

You  may  also  meet  with  literary  men,  and  their  oonveraation  may 
give  a  stimulus  to  your  own  exertions,  and  help  to  water  and  ripen 
the  seeds  of  improvement,  which  are  to  take  their  root  in  the  prin- 
ciple you  have  laid  down  for  your  guidance.  After  this  little  dii- 
cipline  at  the  commencement  of  the  day,  you  will  enter  upon  tbe 
business  of  the  office  with  cheerfulness,  and  with  a  determination  to 
dischaiige  your  duties  there  with  diligence  and  attention;  those 
duties  will  dose  at  a  certain  hour,  leaving  you,  I  apprehend*  a  con- 
siderable portion  of  time  to  be  disposed  of,  as  may  be  deemed  best 
calculated  to  promote  this  said  principle,  which  is  to  be  ever  preMSit 
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to  yoor  mind.  I  do  not  mean  to  recommend  a  total  abstinence  from 
society,  or  those  evening  parties  in  which  your  family  may  occasion- 
ally  roix»  bat  I  do  mean  to  inculcate  this  conviction  on  your  mind, 
that  you  are  not  to  permit  that  mode  of  applying  your  time  to  have 
a  prevailing  inflaence  with  you,  and  that  if  yoa  should  find  the 
desire  of  this  sort  of  engagement  to  be  increasing  and  attractive, 
yoa  are  to  withdraw  yoarself  a  little  from  it,  enter  into  it  more 
sparingly,  and  recur  to  the  maxim  laid  down  in  the  furmer  part  of 
this  letter,  namely,  "  that  the  present  is  a  period  o  :  discipline  and 
regalatioa,  imposed  upon  you  by  your  own  judgment,  and  that  it  is 
your  duty  to  act  upon  it  with  firmness  and  decision." 

Well,  then,  how  is  the  time  after  the  close  of  business  to  be  dis- 
posed of  ? — I  answer,  in  reading  and  study.  If  you  should  find  a 
reluctance  at  the  outset  of  this  discipline,  determine  to  conquer  it, 
and  a  little  time  in  the  practice  will  reconcile  you  to  it,  will  create  a 
desire  to  pursue  it,  and  in  tbe  end  a  paramount  desire.  You  will  fiod 
this  to  be  true,  I  venture  to  assure  yon.  Do  you  ask  what  you  shall 
read :  I  will  offer  you  a  recommendation  in  that  respect  too,  subject 
always  to  your  father's  better  judgment  and  approval,  to  which  the 
whole  of  this  letter  is  to  be  subject.  Read,  then,  a  work  of  Mr. 
Hallam,  entitled  Hallam's  Constitutional  History  of  England,  from 
the  accession  of  Henry  VH,  to  the  death  of  Grcorge  II.  It  includes 
almost  the  whole  interesting  part  of  English  history,  especially  the 
two  important  periods  of  the  Reformation  and  the  Revolution,  an 
intimate  acquaintance  with  which  is  alike  essential  to  the  gentleman 
and  the  lawyer.  It  is  a  work  of  infinite  ability  and  extensive 
research.  Do  not  read  too  much  at  a  time,  but  put  the  book  down, 
and  carry  your  mind  over  that  which  you  have  read,  and  think  upon 
it.  This  will  assist  your  memory,  and  cause  an  impression  to  be 
made  there,  without  which  reading  will  be  of  little  service.  Read 
also  the  notes,  and  when  you  come  to  a  Latin  or  Greek  reference 
(there  are  very  few  in  Greek,  if  any),  take  care  to  be  master  of  tbe 
translation.  Before  you  get  through  the  first  volume.  I  confidently 
expect  you  will  be  sensible  of  the  advantage  of  that  application  of 
your  time  which  I  recommend,  and  you  will  begin  to  feel  that  a 
matter  of  pleasure  which  before  was  matter  of  discipline  and  regu- 
lation* You  must  not,  however,  neglect  your  old  ^ends,  Horace 
and  Virgil ;  if  yoa  do,  they  will  neglect  you,  which  you  will  have 
occasion  to  regret  deeply. 

Before,  however,  I  conclude,  I  cannot  refrain  from  guarding  you 
againet  a  too  prevailing  practice  in  the  world,  of  making  the  Sabbath 
more  a  day  of  pleasure  than  a  day  of  worship  and  adoration  of  the 
gresit  Author  of  our  being,  and  of  all  the  bounties  of  His  providence. 
I  do  not  mean  to  preach  a  sermon  to  you  on  this  fatal  error,  but  I 
will  give  you  the  words  of  an  eminently  pious  divine,  Mr.   Leigh 
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Richmond,  whose  interesting  life  has  been  pablished.  In  a  letter  ef 
advice  from  him  to  his  sister,  he  Ba3r8  **  Be  scmpoloiisly  attentive 
to  the  observance  of  the  Sabbath,  both  in  public  and  in  private,  both 
at  church  and  at  home ;  and  in  all  your  pleasures,  ail  your  pains, 
all  your  employments,  prospects,  plans  and  engagements,  remember, 
that  the  use  of  this  life  is  to  prepare  for  a  better."  What  can  I  do 
better  than  to  close  this  letter,  written  under  a  warm  mterest  in  your 
welfare,  with  the  impressive  advice  of  that  great  divine  and  ezedknt 
man  :  remember,  "  that  the  use  of  this  life  is  to  prepare  for  a  bettor/' 
May  it  be  ever  on  your  mind.    Vale  et  valete,  tu  observoMiutumm^ 


CORRESPONDENCE, 


The  Examinations* 


Gbntlsmbn, — Being  one  of  those  who  will  shortly  undergo  the 
law  examination,  I  am  naturallv  anxious  to  know  how  the  same  is 
conducted ;  and  I  am  sure  that  such  anxiety  will  be  a  sufficient 
apology  for  my  troubling  you  to  answer  me  the  following  questions : — 

1  St.  What  style  of  answers  do  the  examiners  require  ?  and  if  »di 
answers  are  correct,  is  brevity  an  objection  to  them  ? 

2nd.  Will  questions  which  admit  of  an  answer  in  the  affirmatiTe 
or  negative  be  considered  as  sufficiently  answered  by  yea  or  no?  (X 
is  it  necessary  to  embody  the  question  in  the  answer  ?  or  will  an  answer 
which  is  merely  connected  with  a  question  by  reference  to  the  num- 
ber of  sach  question  be  sufficient  ? 

3rd.  How  are  the  examiners  guided  in  passing  or  rejecting  a  can- 
didate, and  will  wrong  answers  to  questions  which  are  dubious  in 
their  meaning  be  thrown  into  the  scale  against  a  candidate  ? 

4th.  Supposing  a  candidate  not  to  answer  the  requisite  number  of 
questions  in  common  law  and  equity»  would  he  be  rejected,  not- 
withstanding he  might  show  a  competent  knowledge  of  all  or  a 
majority  of  the  other  branches  ? 

As  I  am  a  constant  reader  of  your  Maoazinb,  I  hope  you  wiD 
fevour  me  with  answers  to  the  above  in  your  next  number* 

I  remain,  &c., 

A  SruDSNT. 

NoTB. — ^As  the  above  matters  are  of  genend  interest,  we  ban 
thought  it  advisable  to  give  insertion  to  the  conununication  of  oar 
correspondent,  and  will  now  proceed  to  answer  the  queatkms. 

1  St.  The  examiners  do  not  require  long  wordy  answen,  but  require 
a  brief  reply  to  each  question,  showing  an  aoquaintanoe  with  dK 
subject  of  the  question. 
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2od.  The  examiners  wQI  not»  at  a  general  rale,  be  aatufied  with 
a  "  yes"  or  a  "  no,"  bat  require  a  short  statement  of  the  reasons  for 
the  reply. 

drd«  We  understand  that  a  wrong  answer,  if  it  display  any  ac- 
quaintance with  the  subject,  will  not  be  considered  anfavoarably.  Bot, 
of  coarse,  it  will  depend  upon  the  number  of  the  correct  answers 
besides.  If  all  the  branches  are  attempted,  a  majority  of  correct 
answers  would  suffice,  but  if  the  candidate  confine  himself  to  the  two 
indispensable  branches  (common  law  and  equity)  and  one  other  chosen 
by  t^  candidate,  he  will  be  required  to  answer  about  three -fourths, 
cf  which,  however,  not  all  will  be  required  to  be  correct,  if  a  good  ac» 
quaintance  with  the  subjects  be  displayed. 

4th.  A  candidate  not  answering  the  requisite  number  of  questions 
in  common  law  and  equity  would  be  rejected,  though  he  might  show 
a  competent  knowledge  of  all  or  a  majority  of  the  other  branches.  In 
a  doubtful  case  of  this  sort,  the  answers  in  the  other  branches  would 
weigh  in  the  candidate's  favour,  especially  if,  from  circumstances,  he 
had  been  unable  to  pay  much  attention  to  common  law  and  equity, 
and  so  stated  io  his  examination  papers. 

Descent — Half'  blood. 

[We  insert  the  following  communication  without  any  comment,  in 
order  to  afford  some  o(  our  subscribers  an  opportunity  of  explaining 
the  matter.] 

GuNTLKMBN, — Upon  reading  youreditionof  "  Littleton's  Tenures," 
sections  6  and  7,  and  notes,  with  reference  to  inheritances  by  the 
half-blood.  I  am  led  to  make  an  observation  upon  the  apparent  effect 
of  the  9th  section  of  the  3  &  4  Will.  4,  c.  106,  quoted  in  your  note 
to  the  6th  section  of  Littleton. 

Giving  the  effect  of  the  7th  section  of  Littleton  in  your  heading 
to  it,  you  state  that  "  The  sister  of  the  whole  blood  was  preferred  to 
the  brother  of  the  half-blood  of  the  purchaser ;''  and,  in  your  note, 
that  "  The  law  is  still  the  same,  only  in  Littleton's  time  the  half- 
brother  could  never  have  taken,  whereas  by  the  3  &  4  Will.  4 
c.  106,  s.  9,  he  is  merely  postponed  to  the  sister  and  her  issue. 
This  refers  to  the  case  of  the  common  ancestor  being  a  male. 

The  effect  of  the  9th  section  of  the  act  in  the  converse  case,  that 
is,  where  the  common  ancestor  is  k  female ^  seems  to  be  summed  up 
in  the  latter  words  of  that  section,  namely,  '*  that  the  brother  of  the 
half-blood  on  the  part  of  the  mother  shall  inherit  next  after  the 
mother."  Now,  to  put  a  case  the  reverse  of  that  put  by  Littleton  in 
section  7,  it  would  appear  that  if  a  woman  have  issue,  a  son  and  a 
daughter,  by  one  husband,  and  a  son  by  another  husband,  and  the 
daughter  of  the  first  husband  purchase  lands  in  fee  and  die  without 
issue  [h^  mother  not  surviving  her ;  see  Lit.  s.  3,  n.],  the  brother 
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by  the  second  marriage,  who  is  brother  by  the  kalf'blood  and  yimMger 
brother,  "  shall  have  the  lands  by  descent  as  heir  to  her,"  m  |re- 
ference  to  the  brother  by  the  first  marriage,  who  is  brother  by  the 
whole  blood,  and  elder  brother. 

I  do  not  know  if  this  be  clearly  understood  to  be  the  opentimiaiid 
intention  of  the  act,  or  wfaethor,  indeed,  I  have  interpreted  the  set 
aright ;  but  if  f  have,  the  case  really  does  seem  to  me  to  be  soait- 
what  anomalous.  Perhaps  yon,  or  some  of  your  readers  in  the 
Magazinb,  will  be  kind  enough  to  enlighten  me  upon  the  sobjeet. 

I  am,  &e., 

G.  S.  (New  firoad^ofereet.  City). 
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No.  d2w — Deviee — ^Lqwe— ^Caiitwrstoii. 

A.,  by  his  will  dated  in  1839,  devised  all  his  real  esbites  to 
trustees  upon  trust  for  sale.  And  he  directed  his  trustees  to  stand 
possessed  of  the  monies  to  arise  from  such  sale  upon  trust,  to  pay 
the  same  unto  his  three  sons,  B.,  C,  and  D.  in  equal  shares  and 
proportions.     B.  died  in  the  lifetime  of  A. 

Upon  the  death  of  A.,  who  became  entitled  to  the  share  of  B., 
the  heir-at-law  of  A.,  or  A/s  next  of  kin  ? 

J.  Bbaumont  (Witham). 

No.  ZZ,-^Copyhold8 — Lease* 

In  1845,  A.  being  the  owner  of  a  copyhold  estate,  demised  the 
same  to  B.  for  one  year,  and  so  from  year  to  year  ontil  the  end  or  ex« 
piration  of  the  term  of  seven  years,  at  the  rent  of  £70  per  annum. 
B.  entered  into  possession,  and  has  ever  since  held  the  estate.  lo 
December  last,  the  lord  of  the  manor  died,  and  the  lordship  descended 
to  B.  who  was  his  eldest  son  and  heir-at-law. 

What  effect  will  such  descent  have  npon  B/s  interest  in  the  estate 
demised  by  A.  ?  J.  Bkaumont  (Witham). 

No  34. — Killing  Hares — Registering  Authority, 

A.  B.  having  obtained  an  authority  to  kill  hares  on  the  lands  of 
CD.,  brought  such  authority  to  the  clerk  to  the  magistrates  for  the 
division  in  which  the  lands  are  situate,  to  be  registered  acoocdiog  to 
the  11  &  12  Victoria,  ch.  29,  sec.  2.  The  derk  to  the  magistrates 
refused  to  register  the  same  unless  he  was  paid  the  fee  of  2s.  6d. 

It  appears  that  the  statute  g^ves  no  authority  for  the  payment  of 
such  fee  :  is  such  clerk  therefore  justified  in  such  refusal,  if  not,  what 
is  A.  B.'s  remedy  to  compel  him  to  do  so  ?  H.  G. 
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No.  35, — Legocy* 

A*,  by  his  will  bequeathed  £1000  a  piece  to  B.,  C.  D.,  E*,  and 
F.,  to  be  paid  to  them,  &c.  when  they  shoald  respectively  attain  the 
age  of  twenty-one  years  or  marry ;  and  in  the  case  of  either  of 
them  dying  before  they  shoold  attain  that  age,  then  he  gave  the 
legacies  of  them  so  dying  unto  the  sarvivon,  to  be  equally  divided 
between  them.  B.  and  C.  died  minors.  D.  attained  his  age  of 
twenty- one,  &c.,  and  received  his  legacy  and  shares  of  legacies 
which  became  due  by  reason  of  the  deaths  of  B.  and  C. 

Q»ery. — In  the  event  of  £.'s  dying  a  minor,  would  D.  be  entitled 
to  participate  with  F.  in  the  lapsed  legacy  by  reason  of  the  death 
of  £. ;  and  if  so,  would  he  also  be  entitled  to  a  share  of  the  shares 
which  £.  took,  by  reason  of  the  deaths  of  B.  and  C.  aa  aforesaid* 

T.  P.  P. 

No.  36. — Dower — Comwyoace,  S^c. 

An  estate  being  mortgaged  in  fee,  the  mortgagor  in  1836  con- 
tracts to  sen  the  same  to  A.  Before  a  conveyance  is  taken,  the 
mortg^agor  dies,  devising  his  real  estate  to  his  son ;  shortly  after  the 
mortgagor's  death,  his  executors  pay  off  the  mortgage  debt,  but  no 
reconveyance  of  the  estate  is  taken.  In  1843,  in  pursuance  of  the 
original  contract  for  sale,  the  mortgagees,  by  the  direction  of  the 
purchaser  and  the  devisee,  convey  the  estate  to  a  trustee,  "  his  heirs, 
and  assigns,  upon  trust  for  A.,  his  heirs  and  assigns  for  ever."  By 
another  deed  of  the  same  date,  the  devisee  conveys  to  "  A.,  his 
heirs,  and  assigns"  (to  uses  to  bar  dower). 

Is  the  wife  of  A.  entitled  to  dower  (she  being  married  before  the 
dower  act),  and  could  A.  convey  both  the  legal  and  equitable  estates 
by  exercising  his  povrer  of  appomtment  ?  £.0.  (Lincoln), 
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No.  50. — Devise  (vol.  v.,  p.  306). 

For  the  information  of  those  of  your  readers  who  may  feel  interested 
in  thia  point,  we  beg  to  inform  them  that  the  question  was  raised  in 
the  year  1774,  on  the  construction  of  the  will  of  £dward  Wharton. 
Esq.,  who  devised  unto  his  nephew,  Anthony  Wharton,  and  to  his 
sons  in  tail  male,  and  for  want  of  such  issue  male,  to  his  brother  John 
Wharton,  and  to  his  sons  in  tail  male,  and  on  foilnre  of  such  issue 
male,  then  to  testator's  right  heirs :  when  an  amicable  suit  was  in* 
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stituted  to  detcrmioe  the  same.  Aod  it  was  held  that  Anthooy 
Wharton  took  an  estate  tail.  The  case  will  be  found  rqioited  in 
2  W.  Black.  1083 ;  siUf  uomine,  Wharton  ▼.  Gresham. 

G.  B.  Haywood. 

I.  D.  NomwooD^ 

No.  ze,— Right  of  Way  (vol.  vi,.  pp.  168,  347,  433). 

I  cannot  agree  with  W.  W.  T.  in  hia  opinion  on  thb  point,  vis., 
that  a  right  of  way  woald  accrue  as  against  the  lessees  for  lives,  till 
the  expiration  of  the  term.  I  am  of  opinion  that  no  such  rigbt 
would  accrue  either  against  the  archbishop  or  the  lessees.  See  Bright 
Y.  Walker,  1  Gromp  Mees.  and  Roscoe,  211,  where  it  was  held 
that  "  the  statute  2  &  3  Will.  4,  c.  71,  does  not  give  a  title  to  a 
right  of  way  over  lands  held  under  a  lease  for  lives  granted  by  a 
bishop  by  reason  of  an  adverse  user  for  twenty  years  dnnng  the  lesse, 
either  as  against  iht  bishop,  the  lessee,  or  those  cUdmimg  wder  the 
lessee." 

We  tried  a  canse  exactly  in  poipt  with  the  one  I  have  cited,  in 
which  we  were  concerned  for  the  defendant,  and  the  case  of  Bright 
V.  Walker  was  cited  on  behalf  of  defendant.  Mr.  Baron  Alderson 
who  tried  the  cause,  said  :  **  He  should  certainly  abide  by  the  esse 
of  Bright  V.  Walker/'  and  ordered  a  verdict  to  be  entered  for  defeod- 
ant  accordingly ;  the  following  term  the  plaintiff  moved  for  a  rule 
fiMt  for  a  new  trial,  which  was  refused  ;  therefore  I  think  this  folly 
established  the  question  that  no  right  of  road  can  accrue  over  lands 
held  under  a  lease  for  lives  granted  by  a  bishop,  either  as  against  the 
bishop,  the  lessee,  or  those  claiming  under  the  lessee. 

HbNRT    GbAISTXa. 

No.  49. — Insolvency  (vol.  vi.,  pp.  262,  347,  349,  394). 

The  point,  as*  stated,  is  defective  in  two  points  :  it  does  not  state 
whether  G.  F.  assented  to  the  transfer,  nor  the  amount  of  the  req^c- 
tive  debts. 

Assuming  that  A.  B.  owed  C*  D.  as  much  as  or  more  than  G.  F. 
owed  A.  B.,  and  that  G.  F.  assented  to  the  transfer  to  G.  D.  of  his 
debt  to  A.  B.  [as  it  appears  from  vol.  vi  ,  p.  394,  that  he  did],  the 
debt  from  A.  B.  to  G.  D.  would,  by  such  transfer  and  assent,  be 
totally  extinguished,  and  G.  D.  can  sue  G.  F.  in  his  (G.  D/s)  name. 
As  the  debt  from  A.  B.  to  G.  D.  would  be  extinguished  actually  in 
the  manner  above  mentioned,  it  is  clear  that  the  assignees  have  no 
daim  against  G.  F.  [See  Leigh's  Nisi  Prius,  52 — 54  ;  Price  v. 
Seamen,  4  Barn,  and  Gres.  528  ;  6  Law  Stud.  Mag.  353 ;  bat  see 
the  American  case  there  stated.] 

Assuming,  on  the  other  hand,  that  G;  F.  did  not  assent  to  the  traos* 
fer,  then  G.  D  cannot  sue  him  in  his  own  (G.  D.'s)  name  (because  oos 
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man  cannot  make  his  debtor  a  debtor  to  a  third  person  withoat  the 
debtor's  oonsent).  But  C.  D.  most  sne  in  A.  B.'s  name.  A.  B,  would 
have  to  brings  the  action ;  and  if  G.  F.  pleaded  the  insolvency  and 
bankruptcy  of  A.  B.,  or  any  matter  showing  that  A.  B,*b  right  of 
action  had  passed  to  his  assignees  ur  trustees,  it  would  be  a  good 
answer  to  such  plea,  by  way  of  replication,  that  previously  to  the 
bankruptcy,  or,  &c.,  he  (A.  B.)  had  transferred  the  debt  to  one  C*  D., 
for  whom  he  was  then  suing  as  trustee.  For  the  latest  case  on  this 
point  see  D'Arnay  v.  Cheesman,  14  Law  J.,  Ex.  190. 

I  just  add,  that  if  the  debt  transferred  be  not  greater  than  the  one 
for  which  it  is  transferred,  the  transfer  is  good  at  common  law  ;  and, 
as  yon  will  see  from  my  observations  above,  the  transfer  is  not 
affected  by  the  subsequent  bankruptcy.  [See  Crowfoot  v.  Gurney, 
2  Moo.  and  Sco.  473 ;  S.  C.  9  B'mg.  372  ;  2  Hanrison's  N.  P.  1306.] 

The  transferee  need  not  have  recourse  to  equity.  [See  Pract. 
Equity,  72.]  W.  H.  Warnbr. 

Note. — ^The  above  answer  was  received  prior  to  the  insertion  of 
the  explanation  in  vol.  vi.,  p.  394,  by  which  it  appears  that  G.  F. 
acknowledge  the  receipt  of  the  authority.  We  have  ventured  to 
add  some  references  for  the  benefit  of  our  subscribers. — Ens. 

No,  66. — Railway — Compulsory  Powers  (vol.  vi.,  p.  340). 

Though  I  have  been  able  to  find  no  case  precisely  in  point,  yet  I  % 
am  of  opinion  that,  under  the  circnrostances,  the  company  can  compel 
K.  to  sell  the  land  required,  though  it  must  be  borne  in  mind  that  the 
service  of  a  notice  to  treat  on  the  solicitor  of  a  party  is  not  a  valid 
servire  under  the  1 9th  section  of  the  Lands  Clauses  Consolidation 
Act,  1845  ;  but  the  question  raised  is  not  with  regard  to  the  validity, 
but  the  efifect  of  the  service. 

In  Shelford  on  Railways  (p.  205.  1st  edit.)  it  is  stated  :  "  The 
moment  the  company  has  given  the  proper  notice,  &c.,  the  relative 
situation  of  vendor  and  purchaser  is  created  by  such  notice  (vide  Doo 
V.  London  and  Croydon  Railway,  1  Railway  Cas.  207  ;  Salmon  v. 
Randall,  3  My.  and  Cr.  439).  It  gives  the  proprietor  a  right  to 
insist  upon  the  company  taking  what  they  have  stated  their  intention 
to  take  by  the  notice."  And  surely,  if  so,  it  also  gives  the  company 
a  right  to  insist  upon  the  vendor  (K)  selling  the  land  comprised  in 
the  notice.  •*  A  right,"  continues  Shelford,  "  to  be  enforced  by  the 
Court  of  Chancery,  or  by  a  court  of  law  by  mandamus."  If  indeed 
&e  service  of  the  notice  to  treat  is  not  all  that  is  required  before  the 
compulsory  powers  expire,  I  can  imagine  nothing  less  than  the  com- 
pletion of  the  purchase  being  sufficient ;  for,  according  to  Shelford, 
the  service  of  the  notice  "  constitutes  a  contract,  or,  at  all  events,  the 
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sitaation  of  vendor  and  purchaser  ;**  and  no  other  sitnation  can  be 
constituted  hut  that  of  vendor  and  purchaser  until  the  purchase  be 
completed.  W.  H.  T. 

NoTK. —  See  Brocklebank  v.  Whitehaven  Junction  Railway  Com- 
pany* 16  Law  Joum.,  N.  S.,  Chanc.  471  ;  11  Jurist,  663,  where  the 
V.  C.  of  England  seemed  to  think  that  the  company  could  not  proceed 
to  obtain  possession  of  land  after  the  expiration  of  a  previous  notice, 
and  though  a  jury  had  been  summoned  in  due  time,  but  the  verdict 
not  returned  till  after  the  limited  period.  We  have,  however,  some 
indistinct  remembrance  of  a  differont  decision,  but  cannot,  at  this 
moment,  find  it. — Eds. 

No.  99.— Rule  in  Shelfy's  Ca$e  (voL  vi.,  p.  435). 

We  have  received  a  communication  from  the  gentlemen  who  an- 
ewered  this  point,  stating  that  there  is  a  doubt  as  to  the  correctness 
«  of  the  answer,  and  requesting  our  opinion.  We  do  not  consider  the 
main  point;  namely,  whether  the  intervention  of  B.'s  estate  prevented 
the  rule  in  Shelly's  case  from  operating,  as  incorrect,  bat  the  answer 
might  have  been  a  little  more  explicit  as  to  the  different  estates  taken 
by  A.  and  B.  We  find  it  somewhat  difficult  to  express  in  technicsl 
legal  phraseology  the  kinds  of  interests  taken  by  theae  parties.  How- 
ever, we  shall  make  ourselves  understood  when  we  say  that  A.  takes 
an  immediate  estate  for  life  in  the  whole,  with  a  vested  remainder  in 
a  moiety  in  fee,  though  such  remainder  is  not  executed  in  postesMUm, 
as  it  is  not  an  immediate,  but  only  a  mediate  remainder.  In  fact, 
the  inheritance  is  executed,  as  to  that  moiety,  in  uUereet  only.  Should 
B.  die,  living  A.,  the  latter  would  have  a  life  estate  in  a  moiety  and  a 
fee  executed  in  possession  in  the  other  moiety.  As  to  B.'s  estate, 
he  has  a  vested  estate  for  life  in  remainder  in  the  whole,  with  a  vested 
remainder  (of  course  not  executed  in  possession  whilst  A*  is  living, 
but  still  an  immediaie  remainder)  in  a  moiety.  When  A.  dies,  B.  is 
entitled  to  an  immediate  estate  for  life  in  the  whole,  with  a  vested 
remainder  executed  in  possession  in  a  moiety. 

The  best  way  to  distinguish  the  estates  would  be  to  divide  them 
into  moieties,  and  call  one  Y.  and  the  other  Z.  As  to  Y.«  A.  is 
seised  for  life,  the  remainder  to  B.  for  life  ;  remainder  to  A.  in  fee. 
As  to  Z.,  A.  is  seised  for  life,  with  renuunder  to  B.  and  his  heirs. 

It  is,  however,  not  to  be  concealed,  that  a  question  may  be  raised 
whether  or  not  the  limitation  to  the  heirs  gives  a  distinct  intnest  by 
way  of  remainder,  capable  of  transfer  as  such.  The  point,  however, 
is  rather  speculative  than  practical. 

For  further  information  as  to  this  Moot  Point,  we  refer  to  Feme's 
Rem.  35,  et  seq. ;  Co.  Litt.  182, 299b  ;  Merriiield's  Watk.  Convey. 
172,  173,  174;   1  Prest.  Estates,  323,  336,  340.  Eos. 
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No.  22. — Mortgage — DevUe  (vol.  vt.»  p.  120). 

C,  at  the  time  of  his  death,  had  of  coarse  the  legal  and  absolute 
estate  in  him,  with  power  to  sell  and  convey  in  fee ;  and  at  his  death, 
I  think,  ander  the  circamstances  of  the  case,  his  whole  interest  in 
the  trust  and  mortgaged  estate  would  pass  to  his  three  daughters  as 
his  co-heiresses  at  law*  Not  as  devisees,  however,  by  his  will ;  for 
although,  according  to  strict  legal  construction,  the  words  "  deviw  all 
the  residue  of  my  estate  "  would  be  sufficient  to  pass  the  trust  or 
mortgaged  estate,  according  to  the  authority  of  several  cases  in  point 
(Midland  Railway  Co.  v.  Oswin,  13  Law  Joum.,  N.  S.,  Chanc.  209  ; 
Doe  d.  Evans  v.  Evans,  8  Law  Joum.  Q.  B.  212;  Jones  v.  Skinner, 
5  Law  Joum.  Chanc.  87)  ;  yet  I  scarcely  think,  in  this  present  case, 
the  three  daughters  would  take  the  trast  estate  by  such  devise,  for 
the  testator  has,  in  my  opinion,  evidently  had  personalty  only  in  his 
mind  when  he  devised  the  residue  of  his  estate  to  his  three  daughters, 
subject  to  the  payment  of  his  debts  and  funeral  and  testamentary  ex- 
penses, and  the  courts  would  construe  according  to  the  testator's 
intentions ;  however,  be  that  as  it  may,  the  three  daughters  would, 
there  is  no  doubt,  take  the  trust  or  mortgaged  estate  either  as  devisees, 
if  the  same  passed  to  them  by  his  will ;  or,  if  net,  then  as  his  co* 
heiresses  at  law ;  and  the  whole  legal  inheritance  would,  in  either  case, 
vest  in  them.  Being,  then,  vested  in  them,  they  would  seemingly 
be  the  proper  parties  to  exercise  the  power  of  sale ;  and  as  they  unite 
in  themselves  the  character  of  executors  for  the  reason  that  the  in- 
terest they  take  under  testator's  will  is  given  to  them  subject,  in  a 
manner,  to  pay  his  debts,  they  may,  I  thiuk,  in  such  capacity,  receive 
the  purchase  money  and  retain  thereout  what  may  be  due  to  them  as 
residuary  legatees ;  but  it  might  perhaps  be  as  well  that  the  executors 
appointed  by  the  will  of  C.  the  testator,  should  join  for  the  purpose 
of  giving  their  assent.  C.  W.  (Kendall). 

No.  14. — Purchase — Principal  and  Agent  (No.  3,  N.  6.,  p.  43). 

The  board  minute  presuming  the  same  to  have  been  made  in 
pursuance  of  the  company's  orders  would,  I  think,  be  a  sufficient 
authority  for  A.  to  act  in  the  capacity  of  agent  to  the  company  in 
the  purchasing  of  land  in  his  name  for  the  use  of  the  company. 
Now,  an  agent  is  never  permitted,  in  equity,  to  reap  any  advantage 
by  becoming  secret  purchaser  of  property  which  he  is  authorised 
to  buy  for  his  principal ;  but  where  he  is  so  employed  to  purchase 
for  another  he  is  considered  as  the  trustee  of  his  employer  (Smith's 
Eq.  Juris.  69 ;  £q.  Princ.  72  ;  and  see  the  case  of  Lees  v.  Nuttall, 
1  Russ.  and  Myl.  53,  there  referred  to).  A.,  then,  in  the  present 
case,  as  such  agent,  would  undoubtedly  be  considered  as  the  trustee 
of  his  employers,  the  company  ;  and  as  there,  therefore,  exists  between 
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the  company  and  A.,  the  position  of  principal  and  agent,  proceedinga 
must  necessarily  be  brought  against  the  company  as  principals,  a 
principal  being  in  all  cases  liable  for  all  contracts  entered  into 
by  his  agent,  anless  sach  contracts  exceed  the  principal's  authority 
(Com.  Law  Prin.  70—71). 

With  regard  to  the  question.  What  is  a  sufficient  appointment  of 
an  agent  by  an  incorporated  company  to  purchase  land  ?  I  ahonld 
certainly  consider  a  paper  writing,  under  the  hands  of  two  or  more 
of  the  directors  of  such  company,  or  even  a  board  minute  made  by 
their  secretary  according  to  their  instructions,  appointing  a  person 
to  be  their  agent  for  the  purposes  therein  mentioned,  a  suffident 
appointment,  ^oogh  it  might  perhaps  be  more  preferable  to  have 
the  appointment  made  by  instrument  under  seal. 

Charlks  Wilkinson. 

NoTB. — It  seems  to  ua  that  an  ordinary  corporation  could  not 
appoint  an  agent  for  purchasing  land  except  by  deed,  this  not 
coming  within  any  of  the  exceptions  allowed,  such  as  the  perform- 
ance of  small  indispensable  acts,  as  the  appointment  of  a  servant, 
cook,  butler,  &c.  (Com.  Dig.  tit.  "  Franchises,"  F.  13 ;  Pkin  v. 
Strand  Union,  15  Law  Joum.,  N.  S.,  M.  C.  89;  10  Jur.  308) 
Neither  do  we  think  that  the  fact  that  the  land  was  (as  we  suppose 
was  the  case)  required  for  the  purposes  of  the  company  would  bring 
the  case  within  another  exception,  by  some  of  the  cases,  namely, 
contracts  which  are  necessarily  incident  to  the  purposes  and  objects 
for  which  the  corporation  was  created  (See  Beverley  v.  Lincoln  Gas 
Co.,  6  Adol.  and  £1.  846  ;  S.  C.  3  Nev.  and  P.  35  ;  Corp.  of 
Ludlow  V.  Charlton,  6  Mees.  and  W.  815;  S.  C.  4  Jur.  657). 
However,  the  courts  have  in  some  late  cases  treated  joint-stock 
companies  as  corporations  for  some  purposes  only,  and  have,  there- 
fore, held  that  they  may  in  certain  cases  be  bound  by  contracts  not 
under  seal  (Ridley  v.  Plymouth  Grinding  Co.,  1 7  Law  Joum.,  N.  S., 
£xch.  252;  S.  C.  12  Jur.  542;  stated  6  Law  Stud.  Mag.  377. 
See  also  Favell  v.  East.  Countiea  Railway  Co.,  17  Law  Joum,  N.  S., 
E^ch.  297).  It  is  probable  that  the  act  under  which  the  raflway 
was  constituted  contains  some  provisions  as  to  contracts ;  but  if  not, 
then  we  must  refer  to  the  Public  Companies  Clauses  Act,  8  Vict., 
c.  16,  by  s.  97  of  which,  contracts  may  be  in  writing,  or  in  certain 
cases  by  parol  only.  This  act,  however,  only  applies  to  companies 
thereafter  incorporated  by  statute.  Supposing  the  case  to  come 
within  the  statute,  we  think  the  appointment  of  agent  was  sufficient 
(See  Hodges'  Law  of  Railways,  109,  110;  Chambers  and  Peterson's 
Law  of  RaUw.  Comp.,  521,  ei  seq.)  Supposing  the  agent  to  have 
been  duly  appointed,  and  to  have  acted  within  the  scope  of  his 
authority,  and  not  to  have  contracted  under  seal,  the  vendor  could 
sue  the  principals,  or  the  sgent,  as  he  was  not  known  to  be  acting 
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fts  such  (Prioc.  Com.  Law,  71,  72).  But  soppoBing  that  he  wbb 
not  daly  appointed  an  agent,  then  clearly  he  was  acting  as  a  princi-> 
pal,  and  so  would  be  liable  accordingly. — Eds. 

No.  14 — Purchase — Principal  and  Agent — (No.  8,  N.  S.,  p.  43). 

If  A.  purchased  the  land,  and  signed  the  contract  in  his  own 
name,  and  not  as  agent  for  the  railway  company,  and  the  vendor 
had  no  notice  thereof  at  the  time  of  sale,  A.  alone  would  be  re- 
sponsible to  the  vendor  for  fulfillment  of  the  contract,  and  any  pro- 
ceedings taken  thereupon  must  be  brought  against  A*  only.  Bnt  if 
the  company  have  since  acknowledged  A.  as  their  agent,  an  action 
may  be  brought  against  the  principal,  upon  proof  thereof. 

In  Magee  v.  Atkinson,  6  Law  J.  R..  N.  S.,  Ezch.  115,  2  Mees. 
and  W.  440,  where  plaintiff  bought  of  defendant  some  railway  shares, 
and  note  of  the  contract  signed  in  defendant's  name  only  was  sent 
to  plaintiff,  and  afterwards  another,  saying  the  shares  were  sold  on 
acconnt  of  "  H.  I."  Both  notes  kept  by  plaintiff.  On  action 
brought  for  breach  of  agreement  in  not  completing  the  sale :  Held, 
that  it  was  no  misdirection  to  leave  it  to  the  jury  to  say  which  was 
the  contract,  and  to  tell  them  that  if  the  defendants  signed  their 
own  names  they  were  liable.  Held,  also,  that  evidence  to  show 
castom  that  principal's  name  not  usually  inserted  was  properly 
rejected. 

As  the  vendor  would  look  to  A.  for  completion  of  the  contract, 
the  qaestion  whether  the  authority  to  act  as  agent  for  the  company 
be  valid  or  not,  would  be  as  between  A.  and  the  company  only. 

I  think  the  authority  here  to  be  insufficient,  it  not  being  under  the 
common  corporate  seal,  which  is  required  from  a  corporation  (though 
it  is  different  with  iole),  and  that  the  general  role  as  to  implied 
authority  would  not  here  apply.  Carolus. 

NoTK, — ^TLis  answer  is  very  nearly  correct.  But  supposing  the 
agent  to  have  been  sufficiently  authorised,  it  is  clear  the  company 
might  be  saed  on  his  contract  (if  not  under  seal),  though  he  pur- 
ported to  contract  as  principal  (See  Princ  Com.  Law,  70 — 72,  and 
the  cases  there  mentioned) ;   in  fact,  the  vendor  coold  elect  to  sue 


No.  14. — Purchase — Principal  and  Agent  (No.  3,  N.  S.,  p.  43). 

Another  correspondent  says  :  "  In  a  case  which  lately  came  under 
my  own  notice,  an  eminent  Queen's  counsel  gave  his  opinion  that 
even  where  a  contract  for  the  purchase  of  land  on  behalf  of  a  railway 
company,  for  the  purposes  of  the  railway,  had  been  entered  into  by 
an  agent  who  was  in  the  habit  of  buying  land  for  that  railway  com- 
pany, and  the  company  had  entered  into  possession,  the  vendor 
could  not  maintain  an  action  against  the  cempany  for  non-payment 
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of  the  parcfaase  mooey,  becaaee  the  agent  was  not  appointed  by  aa 
instrument  under  seal,  bat  that  the  vendor's  only  remedy  was  by 
ejectment,  after  tender  of  a  conveyance."  W.  P.  M. 

No.  11. — Mortgage — Sale — Swjflus  (No.  2,  N.  S.,  p.  30). 

I  conclnde,  though  it  is  not  so  stated,  that  the  mortgaged  pro- 
perty is  realty*  If  this  be  so,  the  surplus  produce  of  the  sale  wiH 
be  considered  as  part  of  A.'s  real  estate  (see  Jarman's  Convey- 
ancing. 3rd  edition,  vol  v.  p.  617,  note  b,  and  Hayes's  Introdncdoo, 
4th  edit.,  427  n),  and  that  notwithstanding  the  proviso  in  the  mort- 
gage deed,  that  same  should  be  paid  to  "A.,  his  execuiort  or  ad- 
ministrators." A.'s  executors  or  administrators  will,  I  conceive,  be 
simply  trustees  for  the  parties  entitled  to  his  real  estate. 

J.  C.  R. 

NoTB. — ^The  correctness  of  the  above  answer  will  be  more  evi- 
dent when  it  is  considered  what  are  the  principles  applicable  to  the 
case.  In  the  first  place,  then,  a  mortgage  is  a  debt  by  specialty, 
for  securing  which,  a  creditor  receives  the  security  of  the  debtor's 
lands  (6  Law  Stud.  Mag.  244).  Being  but  a  debt,  it  follows  that, 
as  between  the  real  and  perso|;^al  representatives  of  the  debtor,  the 
personal  estate  is  primarily  liable  to  the  payment  of  the  debt,  and 
must  indemnify  the  real  estate  against  it  (Coote's  Mortg.  457).  In 
fieust,  the  personal  estate  has  received  the  benefit  by  the  mortgagor's 
receipt  of  the  amount  at  the  time  of  the  mortgage,  and  it  roust  bear 
the  burthen  (this,  however,  only  applies  where  the  debt  is  that  of  the 
party  deceased).  To  allow  the  personal  estate,  in  the  case  put  in 
the  Moot  Point,  to  receive  the  surplus  arising  from  the  sale  of  the 
estate,  would  be  most  unjust  to  the  real  representatives ;  it  would 
be  to  make  a  profit  by  a  property  not  belonging  to  it,  and  for  the 
price  of  which  very  property  such  personal  estate  is  liable  to  the 
heir,  &c. — Eds. 

No.  1 1 . — Mortgage— Sale^Surplus  (No.  2,  N.  S.,  p.  30). 

I  am  of  opinion,  from  what  I  conceive  to  be  the  facta  of  the 
case,  that  the  surplus  of  the  sale  money  must  be  oonaiderad  ai 
part  of  A.'s  real  estate,  to  which  the  heir  is,  of  coiiiie»  enftitM* 
In  Wright  V.  Rose,  2  Sim.  and  Stu.  323,  a  similar  case  to  the 
one  in  question,  it  was  decided  that  if  the  sale  had  taken  place 
"  in  the  lifetime  of  the  mortgagor,  the  surplus  of  the  sale 
monies  would  have  been  personal  estate,  but  the  estate  not  being 
sold  at  the  mortgagor's  death,  the  equity  of  redea&pdon'deaeaded 
to  his  heir,  and  he  was  entitled  to  the  surplas  arising  Imm  the 
sale."  Here,  I  presume,  the  sale  took  place  after  A«'a  daeesae, 
and  this  case  will,  therefore,  come  within  the  reason  of  tin  above 
decision  (See  Cruise's  Digest,  vol.  ii.,  p.  79). 

RoBKaT  W.  HiLiftBUN  (L^fme). 
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No.  16. — Transfer  of  Mortgage— Stamp  (p.  43,  N.  S.)- 

I  have  referred  to  all  the  cases  cited,  and  also  to  Doe  dem.  Craw- 
ley  Y,  Gutteridge  (17  Law  Joum.  Rep.  Q.  B.  99).  The  transfer 
will  reqaire  a  common  deed  stamp  of  £1  158.  There  not  heing  a 
farther  advance,  the  transfer  only  creates  a  fresh  security,  and  by 
3  Geo.  4,  c.  117,  8.  1  (which  repealed  the  daties  imposed  on  trans* 
fers  by  55  Gieo.  3,  c.  184),  on  instruments  of  that  kind,  a  duty  of 
£1  15s,  on  the  first  skin*  and  a  progressive  duty  of  £1  5s.  is 
imposed. 

That  the  transfer  in  this  case  is  liable  to  the  deed  stamp  there  can 
be  no  doubt,  as  there  is  a  fresh  covenant  entered  into  by  the  heir- 
at-law,  and  by  which  he  is  bomid  whether  he  had  assets  by  descent 
or  not ;  his  personal  representatives  are  also  bound  by  it ;  it  creates 
a  new  mode  of  liability ;  and,  as  Lord  Denman  observed  in  Crawley 
T.  Gutteridge,  a  new  mode  of  liability  is  the  same  thing  as  if  a  new 
party  had  been  introduced  by  the  deed,  and  for  that  reason  he  thought 
the  stamp  insufficient  (t.  «.,  it  required  the  deed  stamp).  Crawley  v. 
Gutteridge  is  the  latest  case  on  the  subject*  J.  A. 

No.  16. — Transfer  of  Mortgage — Stamp  (No.  8,  N.  S.,  p.  43). 

It  appears  to  me  quite  unnecessary  in  dealing  with  this  case  to  go 
into  any  of  the  several  points  raised  in  the  cases  referred  to  in  this 
Moot  Point ;  as  they  all  relate  to  transfers  of  mortgages,  with  afur^ 
ther  advance,  and  "  an  additional  or  further  security  *'  for  the  original 
sum*  Humberston  v.  Jones,  and  a  still  later  case.  Doe  dem.  Crawley 
V.  Gutteridge,  12  Jur.  p.  51,  are  decisions  bearing  principally  upon 
what  does  and  what  does  not  constitute  a  further  security  for  the 
original  sum.  The  latter  case  decided  that  a  covenant  for  payment 
of  the  principal  and  interest  by  one  not  a  party  to  the  original 
deed,  though  bound  by  the  covenant  in  that  deed,  is  an  additional 
security  under  the  3  Geo.  4,  c.  117,  and  that  as  such  an  ad  valorem 
stamp  on  the  further  advance  is  not  alone  a  sufficient  stamp,  and 
thoogh  the  judges  studiously  avoided  giving  any  opinion  on  this 
point»  I  think  we  may  gather  from  the  act  and  the  previous  cases 
that  the  wanting  stamp  is  a  £1  15s.  or  deed  stamp,  and  not,  as 
aome  suppose,  an  ad  valorem  on  the  whole  sum,  including  the  origi- 
nal  sum. 

Bat  be  this  as  it  may,  that  case  only  decides  with  regard  to  this 
point  that  there  is  an  additional  or  further  security  for  the  original 
8ttm  of  £330,  but  does  not  (nor  do  any  of  the  cases)  touch  on  the 
stamp  it  reqniies,  inasmuch  as  in  this  case  there  is  no  further  advance. 
But  by  referring  to  the  act  itself  I  find  it  expressly  enacted  by  sect.  2, 
that  "  upon  any  transfer,  assignment,  &c.,  of  any  mortgage,  &c.>  pro- 
vided no  further  sum  of  money  be  added  to  the  principal  money 
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already  secured,  there  shall  be  paid  a  stamp  duty  of  £1  15s..&c.» 
and  a  farther  progresfiive  duty  of  £1  58."  And  then  io  the  3rd  sec- 
tion it  is  enacted,  '*  That  where  any  deed  or  other  infitrument  made 
as  an  additional  or  further  security  for  any  sum  on  which  the  ad 
valorem  duty  shall  have  been  paid,  such  deed  shall  be  exempt 
from  the  several  ad  valorem  duties  charged  on  mortgages,  and 
shall  be  charged  only  with  the  ordinary  duty  payable  on  deeds  in 
general. 

I  can,  therefore,  see  no  doubt  but  that  a  deed  stailip  of  £]  1 5s. 
for  the  transfer  of  the  mortgage,  and  another  deed  stamp  to  cover 
the  further  security,  with  £1  5s.  followers,  would  be  the  necessary 
stamps  for  the  deed  in  question.  T.  H.  W.  (Louth). 


[Moot  Point.] — No.  87. — Insolvent  Debtor. 

F.  G.  contracts  debts  in  England  :  can  he  take  the  benefit  of  the 
insolvent  act  in  Guernsey  for  those  debts  ?  iNDocrue. 

[Moot  Point.] — ^No.  38. — Joint  Tenancy — Tenancy  in  Conunan, 

By  a  deed  of  settlement  on  the  marriage  of  A.  B.  and  C»  D.> 
£900  bank  stock  was  given  upon  trust  for  the  said  C.  D.  for  her 
life  notwithstanding  her  coverture,  and  after  her  decease,  upon  trust, 
for  the  benefit  of  such  child  or  children  of  the  said  C.  D.  as  should 
be  living  at  the  time  of  her  decease,  if  more  than  one,  *'  in  egtmi 
shares  and  proportions,*'  Do  these  words  constitute  a  tenancy  m 
common  or  a  joint  tenancy  ?  Imdoctcs. 
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VIL  Witnesses —  Creditors  of  Bankrupt. — It  will  be  seen  by  the 
case  of  Belcher  v.  Drake  (2  Car.  and  Kirw.  658;  stated  in  Com. 
Law  Abridgm.,  tit.  *'  Witness"  p.  ),  that  it  has  been  decided  chat 
a  creditor  of  the  bankrupt  is  not  a  good  witness  to  support  an  action 
by  the  assignees.  Therefore  our  statement  at  p.  50,  answer  VII» 
must  be  modified  accordingly.  We  may  state  that  the  general 
opinion  of  the  profession  was  in  accordance  with  what  we  there 
stated,  and,  indeed,  in  a  case  of  Columbine  ▼.  Pennell  and  another, 
assignees,  &c..  Lord  Denman  at  nisi  prius  admitted  the  evidence  of 
creditors  to  prove  the  trading,  and  this  in  an  action  by  the  buikmpt 
to  try  that  question.  However,  a  rule  msi  has  since  been  obtained 
on  this  point,  and  when  a  decision  is  given,  we  shall  duly  notice  it. 

We  find  that  the  above  case  of  Belcher  v.  Drake,  conld  not  be 
inserted  in  the  present  number. 
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COMMON   LAW. 

I.  Feme  covert  euing  alone, — A  feme  corert  cannot  as  a  general 
rule  8ae  alone,  bat  if  her  husband  be  attainted,  or  even  transported, 
she  may  sue  alone.  So  if  the  husband  be  an  alien  enemy,  she  may 
ane  alone.  So  she  may  where  her  husband  has  gone  abroad,  or 
absented  himself,  and  has  not  been  heard  of  for  seven  years.  So 
also  where  there  has  been  a  divorce  d  vineulo  matrimenu  (see  Co. 
L.itt.  132b,  133a;  Bacon's  Abr.  tit.  "Baron  and  Feme,"  M.  ; 
2  Mees.  and  W.  61 ;  1  Bing.  N.  C.  139). 

II.  DistresM — Lodger's  goode,  —A  landlord  may  distrain  the  goods 
of  lodgers  being  on  the  premises,  for  rent  due  from  his  own  tenant ; 
for  all  movables,  on  the  premises,  unless  privileged,  to  whomsoever 
belonging,  may  be  distrained  for  rent  in  arrear  (see  Gilb.  Distr.  35  ; 
Bacon's  Abr.  tit.  "  Distress  ;"  First  Book,  966). 

III.  Time  for  eellmg  dUtrese, -^Goodn  distrained  cannot  be  sold 
until  the  expiration  of  five  dajrs  from  the  taking  of  the  distress ;  one 
day  being  reckoned  inclusive,  and  the  other  exclusive  (Selw.  N.  P. 
682,  11th  edit. ;  6  Car.  and  Fay.  166;  I  H.  Black.  Rep.  13).  A 
reasonable  time  after  the  expiration  of  the  five  days  is  allowed  to  the 
landlord  for  appraising  and  sdling  the  goods  (Pitt  v.  Shew,  4  Bam. 
and  Aid.  208)  ;  but  if  the  goods  remain  on  the  premises  beyond  a 
reasonable  time  without  the  tenant's  consent,  the  distrainor,  after 
the  expiration  of  that  time,  becomes  a  trespasser  for  the  excess 
(Griffin  ▼.  Scott,  2  Stra.  717;  2  Lord  Raym.  1424;  Princ.  Com. 
Law.  163). 

IV.  Statute  of  limitatione. — A  simple  contract  debt  is  barred  by 
the  statute  of  limitations  after  six  years  from  the  accruing  of  the 
cause  of  action,  if  the  plaintiff  were  not  under  disability  at  the  time 
of  hia  right  of  action  accruing  (see  Princ.  Com.  Law,  296 — 302 ; 
add  reference  to  Townsend  v.  Deacon,  13  Jur.  298,  as  to  plaintiff 
being  abroad  at  time  of  action  accruing  and  there  dying). 

v.  Mi^'oinder  of  plaintiffs. — If  too  many  plaintiffs  be  joined  in 
an  action  of  contract,  the  plaintiff  may,  if  he  please,  and  the  mis- 
joinder appears  on  the  face  of  the  declaration,  demur,  move  in  arrest 
ol  judgment,  or  bring  a  writ  of  error,  and  if  it  do  not  so  appear,  it 
is  ground  of  nonsuit  at  the  trial  (2  W.  Saund.  I16a,  b ;  10  Moore, 
446 ;  Browne's  Actions,  307). 

VI.  Non^jolnder  of  partner. — ^When  one  only  of  several  partners, 
or  other  joint  contractors  is  sued,  he  should  plead  the  non-joinder 
Supp.  No.  6.]  o 
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pleas  on  the  record,  a  writ  of  enquiry  may  be  issued  ;  but  if  there 
are  other  good  pleas,  no  writ  can  issue,  though  if  they  go  only  to 
purt  of  the  cause  of  action  a  venire  de  novo  may  be  awarded.  On 
jadgment  mm  obstante  veredicto,  neither  party  is  entitled  to  the  costs 
of  the  immaterial  issues  (3  Moo.  and  Sc.  69).  Nor  is  either  party 
in  general  entitled  to  the  costs  of  the  application  for  it.  if  succeasfiol ; 
bat  if  the  rule  for  it  is  discharged  genertdly,  the  successful  party  is 
entitled  to  the  costs  of  showing  cause  against  it,  as  costs  in  the 
cause  (13  Law  Journ.,  N.  S.,  Q.  B.  73).  and  the  defendant  has 
been  held  entitled  to  the  costs  of  opposing  the  rule  made  absolute, 
where  the  judgment  non  obstante  veredicto  was  afterwards  reversed 
in  error  (Evans  v.  Collins.  14  Law  Journ.,  N.  S.,  Exch.  257). 

XIIL  Ju^ment  against  joint-stock  company, — Where  a  judgment 
haa  been  recovered  against  the  registered  officer  of  a  joint-stock 
company,  it  may  be  enforced  against  any  of  the  members  of  the 
company,  by  scire  facias.  Ten  days  previous  notice  of  the  intention 
to  apply  for  the  scire  f ados  must  be  given  (7  &  8  Vict.  c.  1 10,  s.  68  ; 
Corden  v.  Universal  Gras  Company,  stated  Abr.  Com.  Law  Pract.  in 
1  Law  Stud.  Mag.,  N.  S.,  13).  Sect.  6S  enables  the  court  to  grant 
execution  in  certain  cases  without  such  scire  facias  or  even  a  sugges- 
tion (Thompson  v.  Universal  Salvage  Company,  stated  Id,  29,  30). 
A  plaintiff  cannot  proceed  by  scire  facias  where  an  order  has  been 
made  for  winding  up  the  company  under  the  1 1  &  12  Vict.  c.  45, 
and  an  official  manager  has  been  appointed  {Ibid  ). 

XIV.  Warrant  of  attorney,  attestation, — A  warrant  of  attorney, 
except  where  given  by  counsel,  special  pleader,  or  attorney,  must  be 
attested  by  an  attorney,  and  the  attestation  must  state  that  he  sub- 
aciibes  his  name  as  such  attorney,  and  declare  that  he  is  attorney  for 
the  person  executing  the  same  (see  Pract.  Com.  Law.  343 — 346 ; 
also  Grray  v.  Hall,  stated  Abr.  Com.  Law  Pract.  in  1  Law  Stud.  Mag.. 
N.  S..  17).  It  is  usual,  though  not  necessary  (Ibid.),  to  state  that 
the  attorney  was  expressly  named  by  and  attended  on  behalf  of  the 
defendant. 

XV.  Ejectment,  —  The  first  proceeding  in  an  ejectment  is  the 
delivery  of  a  declaration  and  notice  thereto  subscribed.  The  service 
must  be  on  the  tenant,  or  upon  his  wife,  son.  or  servant,  but  in  these 
latter  cases  the  service  must  be  on  the  premises,  except  in  the  case 
of  a  wife,  when  it  will  do  if  she  is  shown  to  be  living  with  him  at 
the  place  where  the  service  is  effected  (see  Pract.  Com.  Law,  42^, 
423). 

BQUITT. 

] .  Statute  of  limitations — Frond. — In  cases  of  fraod.  the  old  rule  of 
equity  was  that  the  time  would  not  begin  to  run  till  the  party  acquired 
a  knowledge  of  the  facts  constitutmg  the  fraud  (Blennerhasset  v. 
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Day.  2  Bftll  and  Beatt.  129 ;  Praot.  Eq  1^,  186).  And  by  8  ft  4 
Wni.  4,  e.  27,  B.  26.  it  ia  expressly  enacted  that  in  eases  of  fraud  no 
time  shall  ran  whilst  the  fniud  remains  concealed  ;  bnt  this  is  not  to 
affect  a  bond  fide  purchaser  for  valaable  consideration  without  notioe, 
and  having  '*  no  reason  to  believe  that  any  fraud  had  been  coib- 
mitted"  (see  farther  Pract.  £q.  185,  186). 

II.  Prayer  of  rtflt^.— The  omission  of  the  prayer  for  geneni 
relief  (see  Pract.  Eq.  99)  will  be  fatal  to  the  bill  where  the  ^untiff 
has  mistaken  his  special  prayer  of  relief  (except  in  the  cases  of 
ties  and  infants),  nnless  the  court  shoald  allow  an  ameadment  (i 
Story's  Eq.  Plead,  s.  40). 

III.  Affidavit  annexed  to  hiU, — The  bill  most  be  aeeompaaied 
with  an  affidavit  m  the  three  foHowing  caaee :-»— lat.  Ia  ■  biU  of 
mterpleader,  and  it  must  be  sworn  that  the  pkintiff  does  not  colhide 
with  any  of  the  defendants  ;  and  if  money  be  dee  from  bhn  he  mast 
either  bring  it  into  coart,  or  offer  by  his  bill  so  to'  do  (Prine.  £q. 
232,  239).  2nd.  In  a  bill  to  perpetuate  testimony,  the  ^atnttf 
must  make  an  affidavit  that  the  witness  is  of  the  age  of  aeveaty ; 
that  the  matter  to  be  proved  is  material,  and  lies  within  the  know* 
ledge  of  one  person  only ;  or  that  the  witness  ia  goikig  oat  c^  the 
jurisdiction,  and  not  likely  to  return  in  time  to  be  examined.  And 
8rd.  In  a  bill  to  obtain  the  benefit  of  an  instrnment  on  whidi  the 
plaintiff  might  proceed  at  law,  there  must  be  an  affidavit  tfiat  the 
instrament  is  lost.  Or  if  the  bill  be  for  discovery  of  an  iaatvaraeDt 
suggested  to  be  in  the  power  or  custody  of  the  defendant,  and  pray- 
ing relief  that  might  be  had  at  law  if  the  instrnment  were  ia  the 
hands  of  the  plaintiff,  there  must  be  an  affidavit  that  it  n  not 
in  the  cnatody  or  power  of  the  plaintiff,  &e.  (see  Ptact.  Eq. 
104,  105).  The  want  of  the  affidavit  must  be  taken  advantage  of 
by  demurrer  (Praet.  Eq.  167  ;  Hook  v.  Dorman,  1  Sim.  and  Stn. 
227  ;  12  Sim.  35). 

IV.  Time /or  demurring,  answering,  Sfe, — If  the  defendant  deoMr 
alone,  he  has  twelve  days  after  appearance  to  do  so.  The  time  for 
pleading  and  answering  is  six  weeks  after  appearance  (Pract.  Eq. 
134,  135,  170).  The  time  may  be  enlarged  on  showing  proper 
grounds  for  same.  The  application  mast  be  to  theMastet,  by  taking 
out  a  warrant  (Pract.  Eq.  135,  136). 

v.  Plea  accompanied  hy  answer. — If  there  is  any  stateosent  or 
charge  in  the  bill  which  affords  an  equitable  circamstance  ia  favour 
of  the  plaintiff's  case  against  the  matter  pleaded  (such  aa  fraud  or 
notice  of  title),  that  statement  or  charge  must  be  denied  by  way  of 
answer  (see  Pract.  Eq.  187 — 189«  where  the  instances  and  caaca  are 
more  fully  stated). 

VI.  Enforcing  fall  answer. — If  the  defendant  has  put  in  mi  iaaaffi* 
cient  answer  the  plaintiff  should  take  exceptions  thereto,  and  if  not 
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fenlmittod  to,  shoitld  afterwards  refer  aame  to  the  Master  and  obtain 
his  report  of  insofficiency.  The  defendant  is  nsoallj  allowed  a  fur- 
ther time  to  answer  the  parts  excepted  to,  and  if  he  does  not  answer 
them  fnlly,  the  plaintiiF  may  refer  the  answer  on  the  old  exceptions» 
•ad  so  on  again ;  but  on  the  third  reference  for  insaiBciency  defbodant 
is  to  be  examined  on  interrogatories,  and  to  stand  oommitted  nntil  he 
iwrfceUy  answers  soch  interrogatories  (Pract.  £q.  pp.  240). 

Vlh  Proieetimt/ram  dueavery, — A  defendant  need  not  answer  aa 
to  matters  which  will  sabject  him  to  forfeitures,  penalties,  or  other 
pains  (Princ  £q.  447  ;  Pract.  £q.  900).  So  where  he  has  no  interest 
and  might  be  examined  as  a  witness.  So  any  matter  which  will  tend 
to  criminate  him.  or  disgrace  him  (Pract.  Eq.  168,  187,  200).  So 
■  pnr^aaer  for  valuable  consideration  will  not  be  obliged  to  answer 
s»  to  matters  which  may  affect  his  own  title  (Pract.  Sq.  187). 

VIII.  KvoMwe  mud  imnfficieni  answer. — ^An  e  vasire  answer  is  where 
the  defendant  merely  answers  the  charges  literally  without  confessing 
«r  traversiog  the  subject  of  each  charge  or  rather  interrogatory.  If 
an  answer  is  so  eraave  that  it  is  a  mere  delusion,  it  will  be  considered 
as  no  answer  at  all,  and  the  court  will  order  it  to  be  taken  off  the 
file  (see  and  compare  Story's  £q.  Plead,  s.  852 ;  Smith  v.  Serle, 
14  Ves.  415  ;  Tomkin  ▼.  Lethbridge,  9  Id.  178  :  Thomas  ▼.  Leth- 
bridge.  Ibid.  463  ;  Cooper's  £q.  Plead.  313).  Lord  Eldon  in 
Thomas  t.  I^ethbridge,  intimated  that  such  answer  ought  to  be  oon- 
sidened  as  a  contempt,  and  the  defendant  be  committed  to  prison. 
An  insufleient  answer  is  where  the  defendant  does  not  fully  answer 
the  interrogatories  in  the  bill.  In  this  case  the  answer  is  referred  to  the 
Master,  on  exceptions  taken  by  the  plaiatiff,  and  the  Master  looks 
into  the  answer,  and  either  reports  it  sufficient  or  insufficient  (Pract. 
£q.  p.  234). 

IX.  IVabmg  exctpiioMS  to  tauwer.^Tbe  plaintiff  waives  his  right 
to  except  to  an  answer  for  insufficiency,  by  obtaining  an  order  to 
aaaend  his  biU  (Pract.  £q.  235).  So  where  he  does  not  except 
within  doe  time,  namely,  six  weeks  (Pract.  Eq.  236). 

X.  Aiutoer. — An  answer  serves  two  distinct  objects:— It  fur- 
nsdies  the  result  of  an  examination  of  the  defendant  upon  the  allega- 
ticms,  or  at  least  the  interrogatories,  in  the  bill.  2.  It  informs  the 
plaintiff  and  the  court  of  the  nature  of  the  defence  upon  which  the 
defendant  means  to  rely  (1  Dan.  IVact  676). 

XI.  Produeium  of  doemnents.-^Tht  defendant  must,  on  motion 
by  the  plaintiff  for  inspection,  produce  all  such  documents  as  have 
been  admitted  by  the  defendant's  answer  to  be  in  his  possession  or 
power,  unless  he  denies  the  plaintiff's  title,  or  the  documents  relate 
exclusively  to  the  defendant's  case,  or  they  are  privileged  commani- 
entioBs,  that  is,  cases  for  counsel's  opinion,  communications  with 
professional  men,  &c.  (2  Dan.  1661)« 
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XII.  80CurUy  for  eo9i$, — Security  for  co«ta  ia  required  from  a 
plaintifF  where  he  has  wilfully  misdeacribed  himself  in  the  bill»  or  has 
not  stated  his  place  of  abode,  or  is  out  of  the  juriadiction  (6  Law 
Stud.  Mag.  421,  457 ;  Pract.  £q.  93,  94). 

XIII.  Pro  confe890 — Traoersing  noie» — ^Taking  the  bill  jm*^  od»- 
fuso  w  grounded  on  the  contumacy  of  the  defendant  in  not  answer* 
ing.  which  is  considered  as  an  admission  of  the  plaintiff's  caaej  and 
that  the  facts  stated  in  the  bill  are  true,  in  which  respect  it  is  analo- 
gous to  judgment  by  default  for  want  of  plea  at  law  (Pract.  £q.  147). 
On  the  other  hand,  by  filing  a.  traversing  note,  the  plaintiff  makes  the 
defendant  in  effect  deny  the  allegations  in  the  bill  (Pract.  £qaity» 
152,  153). 

XIV.  Bill  and  miMcwr.*— A  cause  is  set  down  on  bill  aad  answer 
where  the  defendant  has  by  hia  answer  suggested  that  the  bill  is 
defective  for  want  of  parties  (Pract.  £q.  244 — 246).  It  is  aome- 
what  analogous  to  a  proceeding  on  plea  in  abatement  at  law. 

XV.  Changing  rendemce  and  amending. — If  a  plaintiff  chsmges  his 
residence  after  filing  hia  bill,  and  then  amends,  he  should  deaciibe 
himself  as  of  his  new  residence,  otherwise  the  defendant  may,  if  the 
misdescription  has  been  wilful,  obtain  security  for  costs  (see  Answ* 
XII.,  and  6  Law  Stud.  Mag.  421.  457). 

BANKRUPTCY. 

I.  Bankr^. — In  order  to  make  a  person  bankrupt  there  most  be 
— 1.  A  trading.  2.  An  act  of  bankruptcy;  and  3.  A  good  peti- 
tioning creditor's  debt. 

II.  JVader* — ^A  general  description  of  a  trader  within  the  meaning 
of  the  bankrupt  is  "  a  person  seeking  hia  living  by  baying  and 
selling,"  or  "  using  the  trade  of  merchandise  by  way  of  bargainiag. 
exchange,  bartering,  commission,  consignment  or  otherwise,  ta  gross 
or  by  retail."  The  principle  which  determines  whether  a  person  is 
a  trader  within  the  meaning  of  the  bankrupt  acts  in  respect  of  the 
extent  of  his  trading  is  his  intention  or  not  to  deal  generally*  and 
not  the  extent  or  quantity  of  dealings.  For  though  in  general  one 
single  act  of  buying  and  selling  will  not  make  a  man  such  a  trader 
without  proof  of  his  intention  to  continue  such  a  coarse  of  dealing, 
yet  trading  in  a  very  small  degree  will  snstaia  a  fiat  if  there  ia  an 
intention  to  deal  generally  (2  Blade.  Com.  476 ;  exp.  Lavender* 
4  Deac.  and  Ch.  484  ;  exp.  Moule,  14  Ves.  602). 

III.  Peiituming  creditor's  (Mr.-^The  petitioning  creditor'a  debt 
must  be  a  legal  and  not  an  equitable  debt  (2  Vesej,  jon.  407 ; 
1  Atk.  147). 

IV.  Steps  in  bankruptcy^ — In  order  to  make  a  trader  bonkropt, 
the  petitioning  creditor  must  make  an  afildavit  of  Jus  debt  and  pie- 
sent  a  petition  for  the  fiat.     The  bond  is  dispensed  with  now.     Hie 
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fiat  18  bespoken  on  the  dodcet  being  8tnick,  and  i8  forwarded  to  the 
coart  or  commiaaioners.  A  conmiaaioner  ia  balloted  for  where 
there  are  aeveral  commiaaioners,  and  then  the  petitioning  creditor 
provea  his  debt,  and  the  trading  and  act  of  bankruptcy  being  also 
deposed  to,  the  commisaioner  adjadgea  the  trader  a  bai^urapt. 
Notice  of  this  adjudication  is  given  to  the  trader,  and  if  good  cause 
not  shown,  it  is  pnUiahed  in  the  GwfeUe,  and  the  days  for  meetinga 
are  appointed  (see  First  Book,  249). 

V.  Afidmnt  of  petitioning  creditor. — ^The  petitioning  creditor's 
affidavit  (as  is  the  caae  with  other  affidavits)  may  be  sworn  before 
the  ooort  of  review  [now  Vice-Chaocellor  Knight  Bmoe],  one  of  the 
sobdivision  courts,  or  any  commissioner,  the  Master  or  any  Registrar 
of  the  Ck>nrt  of  Bankmptcy,  a  Master  in  Chancery,  or  in  Scotland 
or  Ireland,  before  a  magistrate  of  the  county,  town,  or  place  where 
the  affidavit  is  sworn ;  or  elsewhere,  before  a  magistrate,  and  attested 
by  a  notary,  or  before  a  British  minister,  consul,  or  vice-consuls, 
llie  solicitor  to  the  fiat  (i.  e„  to  the  petitioning  creditor)  may 
administer  die  oath,  if  a  cammtssioner,  to  the  petitioning  creditor, 
but  thia  cannot  be  done  in  any  other  case  (I  Rose,  145 ;  1  Gl.  and 
Jam.  16;  5  l^mit.  89).  The  petitioning  creditor  most  attend  per- 
sonally to  open  the  fiat,  unless  it  be  specially  dispensed  with,  aa  in 
case  of  illness,  great  distance,  and  consequent  expense,  &c.  (I  Dea- 
con's Bankr.  by  De  Gez,  145). 

VI.  AnmuUing  fiat, — ^A  bankrupt  may  annul  the  fiat  if  improperly 
issued,  by  petition.  The  adjudication  may  be  annulled  by  showing 
before  the  commissioner  that  there  are  not  sufficient  requisites  (5  &  6 
Vict.  c.  122,  8.  28).  The  petition  to  annul  the  fiat  must  be  pre- 
sented within  twenty-one  days  after  the  advertisement  of  the  adjudi- 
cation if  the  bankrupt  were  then  within  the  United  Kingdom,  bat  if  in 
any  other  part  of  Europe  then  within  three  months,  and  if  any  where 
eke  a  period  of  twelve  months  is  allowed.  However,  the  bankrupt 
may  still  impeach  the  validity  of  the  fiat  after  these  periods  on  other 
grounds  than  the  defect  of  requisites,  as,  for  example,  on  the  ground  of 
fraud  (exp.  Phipps,  3  Mont.  Deac.  and  De  Gex,  488  ;  Archb.  Bankr. 
392,  10th  edit. ;  Deac.  Bankr.  Pract.  848,  2nd  edit). 

VTI.  Debte  proveable, — ^The  general  rule  is,  that  bH  debta  may  be 
proved  under  a  fiat,  for  which,  if  payable  at  the  time,  the  creditor 
might  have  had  his  remedy  against  the  bankrupt,  either  at  law,  ia 
equity,  or  otherwise,  in  his  own  name,  or  in  the  name  of  any  other. 
There  must  be  a  debt,  of  an  amount  either  actually  ascertained,  or 
which  may  readily  be  ascertained  by  computation,  without  the  inter- 
vention of  a  jury,  and  not  merely  a  daim  sounding  merely  in  damages, 
and  those  damages  unliquidated.  Indeed,  it  may  be  stated  as  the 
result'  of  very  many  cases  on  this  intricate  subject,  that  where 
damages  are  contingent  and  uncertain,  as  in  some  cases  of  demands 
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lomided  on  eoniraet,  and  hi  dl  cases  td  tmrU;  nhere  both  ths  f%ht 
to  any  danages  at  all»  and  also  the  amooot-  of  tfaeai»  depend  npoo 
oircimataQces,  ef  whiob  a  jary  slone  can  propeiiy  jadge*  and  vUcb, 
therefoie,  it  faqoires  the  interventioa  of  a  jary  to  aaoertata,  sadi 
daoftages  are  not  eajlable  of  prool.  Bat  «u  esasa  where,  akiwagh 
tbe  UMial  loriD  ol  aatioB  ivbieh  a  eveditoriteold  faave^for  hiadimaart. 
May  be  aae  in  #bieh  he  would  letoffer  it  in  the  shape  of  daiaagea  to 
be  gWen  by  a  jary  ;  of  though,  perhaps*  in  some  iaabiBocs,  he  eoald 
ha^  DO  othor  kiad  of  aodon ;  yet  if  his-deBrand  is  of  sooh  a  natare 
as  adtnits  of  bdog-  liquidated,  aad  aaeertauied  at  the  tinse  ef  the 
bankmptcy,  so  that  Jie  can  swear  to  tin  aoaoant.  he  will  be  entided 
tb  prove  (see  d  Law  Stdd.  Mag.  225); 

'  VfU.€MMpM#Miii-»*»fWaieilydebtAipByiddeiipoMaceM^ 
wlHch  did  "not  happen  before  theissamgef  the  eonnsssion;  were  not 

proveabla  Bat  now  by  6<ieo^  4,  c.  16.  s.  56,  Sf  aiiy-  bslbknipc  shall, 
befbre  the  iisaiag  el  th^  CDanMiaioa,'hivTe  esmlreetrd  any  jdsbt  pay- 
able upon  a  oontingeney  whioh  riiall  not  have  happened^  hsftjie-the 
issang  of  snehcomwiissiott,  the  perion  with  whom  aiMii''dsbt  shsll 
have  l»eeii  contracted,  niay,if  hethmk  fit,  apply  to  the  commiiaBOBwrs 
to  set  a  valne  upon  aoch  debt,  and  tiie  conninianers  are  >heidby 
required  to  ascertain  the  valoe  thereof,  and  to  admit  sach  persons  to 
prove  the  amoont  so  asoertafaied,  and  to  receive  divideods'ticreoo ; 
or  tf  soch  value  shall  not  be  so  ascerlsmed  before  the  eanti^gcncy 
diall  have  happened,  then  snob  person  mayv  after  soch  oeatii^giency 
-shall  have  happened,  prove  in  respect  ol  soch  debt,  and  receive  divi- 
dends with  the  other  ereditersp  not  distarbing  any  Ibnaer  dividends, 
provided  thatsach  penon  had  not,  when  such  debt  was  ctiaireiaed. 
notice  of  any  act  of  bankrnptcy  by  such  bankrupt  oonunitted  (see 
loither  5  Law  Btad.  Mag.  225—227  ;  6  Id.  281). 

iX»  iVtf^wAereMeartiy.— The  general  nde  is  tiiat  if  a  creditor 
hold  a  seeority  either  by  way  of  mortgage,  hen,  depo«t,  &&«  tem 
the  bankrupt  «Im«,  he  will  not  be  sUowed  to  prove  for  his  debt<npan 
the.  estate  unless  he  first  give  up  the  security  lor  the  genenl  •bsvfit 
of  the  creditors,  or  realise  it  under  a  power  so  to  do  (5  Law  Stad* 
Mag.  298  ;  6  Id.  250). 

X.  jSMrmidw.— The  bankrupt  must  surrender  on  the  60th  day  at 
the  frrthest  from  the  adveitisuig  of  the  adjudication*  nniesa  the  period 
be  specially  enlarged.  The  surrender  impKss  a  submission  to  be 
examined  and  to  make  discovery  of  all  his  estate.  If  the  bankiu]rt 
•do  not  surrender  in  due  time  and  submit  to  be  examined  and  make 
discovery,  &c.,  he  will  be  guilty  of  felony  and  be  liable  to  trenspor- 
tation  fknr  not  less  than  seven  years  or  imprisonment  (withorwithoot 
hard  labour)  kx  not  more  than  seven  years  {&9lS  Viot  e.  1 22,  a.  83). 

XI.  A^oimmiaU  muB  die. — ^An  adjournment  stae  dk  is  nsaslly 
where  the  answers  of  the  bankrupt  at  the  last  eTsmination  are  ao 
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tiiwatiflfrotory  tbtt  the  coanpiwiuiier  does  not  £sel  himadf  JMtMitd 
MB  fMMraig  liis  ezamioatioD,  and  yet  mtit  aeftcieBlljr  ao  ae  to  jnalify 
tfaea  kk  eomvultting  him  (Cook's  BaDkr.  491 ;  5  &  6  Met.  e.  132. 
a.  23).  It  preventa  the  eatate  being  pat  to  anj  further  aapenae  by 
naelcaa  adjoamiMvts,  and  the  baokrupt  moat  pay  ^e  coata  ol  any 
meatipy  to  take  km  final  exannmtion  (indem»  Maed^-ho  airaar  that 
he  haa  not  the  meana  of  paying  lor  a  meetings  re  Onoedey,  1  Most, 
and  Ch.  40),  whilst  its  effect  ia  by  leaving  the  bankropt  anhject  to 
aneat  after  the  expiration  of  hia  protection*  if  any  (not  exceeding 
three  montha),  and  pferenting  hia  applying  for  hia  certificale«  to  make 
it  hia  interest  to  gita  the  information  required. 

XII.  Certificate. — ^The  effect  of  the  certificata  ia  to  diseharige  the 
bankrupt  from  ail  debta  due  by  him  when  he  faeeaase  bankropt,  and 
from  all  daiam  and  demanda  whatever  whidi  ware  praveable  uoder 
ths  fiat.  Besides  this  the  certificate  entitles  him  to  enjoy,  free  from 
the  efamns  of  hia  assignees  all  future  aequired  property  (2  Steph.  Com. 
147. 2ttd  edit. ;  see  further  6  Law  Stud.  Mag.  86d»  864).  The  com- 
missiooer  granta  the  certificate  ;  the  creditor  ia  heard  to  oppoae  the 
grant ;  and  the  Court  'of  Bankruptcy,  t.  «.,  the  Vtce-ChanceUoE  in 
bankruptcy,  oonfirma  it.  The  commissioner  may  withhold  it  entirdy , 
or  suspend  it  for  a  time  (Deacon's  Bankr.  Ruet.  626,  2nd  edit.)* 

XIII.  Cwmftymiee  by  trmdtr  not  aid  tf  bmUnruptcf.'^A  trader  may 
aasign  hia  eflecta  aa  a  security  for  or  in  payment  of  an  antecedent 
debt  without  committing  an  act  of  bankruptcy,  when  he  does  not 
thereby  disable  hhuself  from  carrying  on  hia  trade,  and  haa  no  inAin- 
tioB  to  prefer  a  particular  creditor,  and  does  the  act  by  legal  com- 
pdaion  (see  Chase  t.  Goh&a,  3  Scott,  N.  R.  24$  ;  Selw.  N.  P.  206, 
llthedH.). 

XIV.  Joint'Siock  eompmty'^Jcti  of  btmkruptey. '■^The  following 
aeta  of  a  joint>stock  company  will  be  deemed  acta  of  bankraptcy, 
namdy,  I.— -By  filing  a  declaration  of  its  own  insolvency.  2.  By 
omitting  to  pay,  secure  or  compound  for  a  debt  due  on  judgment, 
deeree.  or  order  ol  court  8.  By  onutting  (in  eaae  of  an  action 
brought  to  reoover  a  debt  of  such  an  amount  as  is  reqmaite  to  sup- 
port a  fiat  and  properly  Tcrified  by  affidavit)  for  one  calendar  month 
to  enter  an  appearance,  and  make  it  appear  to  the  satisfisction  of  one 
of  the  jndgea  of  the  court,  that  it  is  the  intention  of  the  company  to 
dciend  on  the  merits  (7  &  8  Vkt.  c.  Ill,  s.  4—7 ;  see  alao  7  &  8 
Vkt.  c  113,  8.  98). 

XV.  Reputed  ownerehip, — ^Property  in  the  bankrupt'a  possession 
at  the  time  of  the  fiat  belonging  to  other  parties,  with  thebr  consent, 
▼eats  m  the  assignees  (6  Geo.  4,  c.  16,  s.  72 ;  6  Law  Stud.  Mag. 
362 ;  Firat  Book,  250). 
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No.  39.— Co«ii/y  Court — Cammtmeni — CeriiJkaU  of  Bamkn^. 

A  judgment  waa  obtained  in  the  county  court  of  A.  agdnst  B., 
for  the  payment  of  a  debt  due  to  C.  Subsequently  B.  became  bank- 
rupt and  obtained  bis  certificate. 

B.  has  lately  been  summoned  under  the  98th  sect,  of  the  County 
Court  Act  (9  &  10  Vict.  c.  95),  and  upon  his  examination  it  was 
proved  to  the  satisfaction  of  the  judge,  that  B.  had  had,  since  the 
judgment  was  obtained  against  him.  sufficient  means  and  ability  to 
pay  the  debt  and  costs  according  to  such  judgment,  whereopoo  (he 
judge  committed  him  to  prison  for  forty  days. 

Looking  at  sect.  102  of  the  above  act,  is  B.'s  certificate  of  any 
avail  in  preventing  his  being  taken  under  the  warrant  of  com- 
mitment ?  G.  W. 

No.  40. — Stamps  on  Transfer, 

A.  mortgages  hia  estate  to  B.  in  fee  for  aecaring  £4,000  and 
hitereat  (the  mortgage  deed  giving  B.  a  pover  of  appointment).  By 
indenture  of  transfer  B.  appoints  to  C.  A.  joining  in  the  tranaftf 
and  farther  mortgaging  the  estate  to  C.  for  aecoring  the  further  sun 
of  £1 ,000.  The  transfer  deed  containa  new  proviso  and  covenants 
for  payment  of  the  whole  aum  of  £5,000  and  interest  on  a  difierent 
day  to  that  specified  by  the  original  mortgage.  Your  opinicm  is 
requested  ns  to  the  atamps  reqoired  on  the  transfer  deed.  It  contains 
upwards  of  30  folios. 

Vide  3  Geo.  4,  c.  117  ;  Doe  d.  Bartley  ▼.  Gray,  4  Jaw  Jovni., 
N.  S..  K.  B.  197  :  Lant  v.  Pearce,  7  Law  Joum..  N.  8.,  K.  B.  135; 
Homberaton  ▼.  Jones,  16  Law  Joum.,  N.  S.,  Ezch.  393  s  One  d. 
Crawley  v.  Gutteridge,  17  Law  Joum.,  N.  S.  Q.  B.  99. 

T.  H.  W.  (Lonth). 

No.  4 1  • — Copyhold — Admission. 

A.  devises  his  copyhold  estate  to  B.  upon  troat  to  pay  the  rents*  &e., 
for  the  support,  &c.,  of  testator's  son  during  his  minority,  and  m 
case  of  his  death  under  twenty-one  years  of  age  then  npon  farther 
trusts  for  sale,  &c.  If  the  son  attai&ed  twenty-one  then  he  ex- 
pressly devised  the  estate  to  his  son.  The  trasteea  were  admitled 
upon  the  trusts  of  the  will,  and  the  son  has  attained  the  said  age 
of  twenty-one  years.     Is  it  necesaary  for  the  son  to  be  admitted  ? 

£.  H. 
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No.  42. — New  Inchsure  Act,  8*9  Ftcl.  c.  118. 

By  section  84.  it  is  enacted  "  that  if  at  any  time  before  an  allot- 
ment shall  have  been  made  by  the  valuer,  any  person  shall  sell  his 
right  or  interest  in  the  land  to  be  inclosed,  or  any  part  thereof,  to 
any  person  ;  the  valuer  shall,  upon  such  sale  being  certified  to  him  in 
writing,  hy  the  vendor,  make  an  allotment  of  land  to  the  purchaser,  or 
to  his  heirs  or  assigns  in  respect  of  the  nght  or  interest  so  sold ;  and 
every  each  purchaser  or  his  heirs  or  assigns  shall,  from  the  confirma- 
tion of  the  award,  hold  and  enjoy  the  land  so  to  be  allotted  to  him,  in 
such  manner  as  the  vendor  might  or  ought  to  have  done  in  case  such 
sale  bad  not  been  made. 

A.  purchased  a  common  right  of  B.  in  a  parish  being  indosed 
under  this  act.  B.  did  not  execute  any  conveyance  to  A.,  bat  gave 
a  receipt  on  stamp  for  the  purchase  money,  and  also  gave  notice 
in  writing  to  the  valuer  of  the  sale.  The  valuer  allotted  to  A. 
accordingly. 

Can  A.  make  a  good  title  to  a  purchaser  without  a  conveyance  of 
the  fee  from  B.  J.  W.  (St.  Ives.  HanU.). 

No.  43. — Conveyance  to  Class  of  Persons, 

Lands  are  conveyed  by  deed  to  A.  for  hb  life,  and  after  his  deceaae 
to  all  such  of  the  children  of  B.  as  shall  attain  twenty*five»  in  fee. 
B.  surviving  A.,  and  at  the  time  of  the  decease  of  A.,  two  of  B.'s 
children  had  attained  twenty-five,  but  there  were  five  othort  living* 
aome  of  whom  afterwards  attained  the  specified  age. 

1 .  What  ifl  the  character  of  the  limitation  over ;  t .  e,,  is  it  a 
ahifttog  use,  remainder,  &c.,  or  is  it  not  void  ? 

2.  Doea  the  limitation  over  give  a  joint  tenancy  or  a  tenancy  in 
common  ? 

3.  Who  are  entitled  to  take  under  the  limitation  over  ? 

4.  Is  the  gift  over  void  for  remoteness  ? 

See  Mogg  ▼.  Mogg,  1  Meriv.  654  ;  Festing  v.  Allen,  12  Mees. 
and  W.  279  ;  S.  C.  13  Law  Joum..  N.  S.,  Exch.  74 ;  Williams  v. 
Teale.  6  Hare,  239  ;  Duncannon  v.  Smith,  12  Ch«  and  Fin.  646; 
S.  C.  10  Jur.  621. 

NoTB. — ^This  case  will  well  repay  attention,  and  bring  oat  many 
important  doctrines  of  Real  Property  Law.  The  deed  is  not  said  to 
limit  uses,  but  it  may  be  noticed,  if  there  is  any  distinction  arising 
from  that.«-£DB. 

No.  44. — Hawker — License* 

Can  a  hawker,  with  a  £4  license,  send  his  goods  from  town  to 
town  by  a  public  conveyance  drawn  by  horses,  without  being  liable 
to  a  horae  license  under  the  50  Geo.  3,  c.  41  ? 
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If  he  cannot»  then  if  he  send  them  by  a  paUic  oonTejanoe  drawn 
by  four  horses,  does  it  not  necessarily  follow  that  he  most,  for  esd 
horse,  take  oat  a  license  of  £4,  and  also  have  his  name  and  calling 
in  life  printed  on  the  coach  ? 

It  should  be  observed  as  to  a  license  for  each  horse  that  tbe 
case  Eex  ▼.  RoboAam,  3  Bun.  1479,  *w«a  decided  piior  to  the 
above  act. 

If  liable  for  a  horse  license  if  his  goods  be  removed  aa  above, 
can  he  not  send  them  by  rail  or  canal  without  such  liability  ?  It 
seems  plain  that  he  may,  as  the  act  imposes  no  duty  on  the  par^ 
thus  sending  goods. 

Can  a  hawker  use  a  dog  cart  drawn  by  one  or  more  dogs  without 
taking  out  an  increased  license  ?  The  words  of  the  act  are  for  every 
horse,  ass,  or  mule,  or  other  beast  bearing  or  drawing  burthen,  the 
sum  of  £4  yearly  for  each  beast,  GS  W. 


No.  45. — Bankruptcy — 6  O^.  4^  e.  16,  9*  127 — o  4  6'  Vid^ 

c.  122,  s.  37. 

By  the  127  sect,  of  the  6  Geo.  4,  c  16,  it  is  enacted,  that  if  any 
person  who  shall  have  been  discharged  \xj  a  certificate  of  conformity, 
or  who  shall  have  compounded  with  his  creditors,  or  have  been  dis- 
charged by  any  insolvent  act,  shall' be,  or  become,  bankrupt,  and 
have  obtained,  or  shall  thereafter  obtain  such  certificate  aa  aforesaid, 
unliesa  bis  estaie  shoidd  pndaor  Rafter  aH  cbaittea^  eoffittent  to  pay 
every  creditor  under  the  commission, ^/^mii  shiUmgs  im  the  pond; 
such  eeriifieate  should  only  protect  his  person  from  imprisonmeni  ;  M 
lUsJkture  estate  and  effects  (exoept,^ta),ahoold  vest  in  the  aiteigdefcs 
onder  the  said  oommission.' 

'  The  37th  aect.  of  the  5  &  6  Vkt.  divAargea  ^emni  baiAnipt  ivho 
shall  have  dnly^aorrendered,  and  in  all  things  oonfomad  hianaiAf  to 
the  laws  iai  'foeoe  at  the  time  of  :ia8aing  the  fiat  against  hha,  frsm 
wMdAts  and  demands  due  by  hiM  when  kebeeame'hnh  npi.  md^from 
aH  dates  and  du^mati  made  ^provable -ander  the  fiatjin«aaSihe 
ahitU'.oblam  a  ceitificateof  eonfomity  as  themai  osentioned, and 
•idiject  to  *  the  pvotisiona  •  tbereinaftee  oontained'?  hot  daea  wai 
partiodaify  mentioa  any  person  who  ^has^  been  banknipt  awiin  then 
oiieei     '  "!!  »•   t.    ,'      *       .  *  -  -I,    ••- 1,  • 

Would  A«»  who  iMi  bfgn.bwnbrtipt  twioti  MidobtaintdulBamfelifi- 
cate»  fa«t  paid  under  each  bankruptcy  only  ten  shUUnys  in  the  pound, 
ba  capable  of  acquiring  and  retaining  prdpeity  against  his  aaa^aafes  ? 
Of  ia  the  127tb  section  (^  the  6  Geo.  4.  ttill  ia-operaliefr? 

J»  .1'  '"  . 
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No.  15.—WUI^I4^^  qf  Gift,  Ac.  (No.  3,  N.  S.,  p.  48). 

With  reference  to  this  Moot  Point,  as  a  residuary  bequest  of 
personal  estate  carries  not  only  every  tbing  not  disposed  of,  but  every 
thing  that  in  the  event  turns  out  not  to  be  disposed  of  (Worth,  on 
Wills,  p.  454),  and  presuming  that  the  testator  made  no  gift  over  of 
the  shares  respectively  given  to  D.  £.  and  F. ;  D.'s  share  upon  his  death 
lapsed  into  the  residue,  and  B.,  upon  the  testator's  death,  became 
entitled  thereto  as  residuary  legatee — had  the  gift  been  made  to 
D.  E.  and  F.,  u  Joint  tenants,  no  lapse  would  have  taken  place,  but 
the  survivors  would  have  become  entitled  to  D.'s  share  (Byth.  Conv. 
▼oL.z.,  p.  93).  It  may  also  perhaps  be  as  well  to  observe  that 
since  the  new  Wills  Act  (I  Vict.  c.  26)  came  into  operation 
(1st  January,  18?8),  a  residuary  devisee  of  real  estate  would  be 
entitled  to  any  lapsed  devise  of  real  property  in  exclusion  of  the 
heir-at-law,  who,  prior  to  that  time,  took  all  lapsed  devises,  thus 
making  the  above  rule  applicable  as  well  to  real  as  to  personal 
property.  J.  Bbaumont  (Witham). 

No.  i6.—TVans/er  of  Mortgage— Stwstp  (vol.  L,  N.  8.,  pp.  43;  79); 

(Continuation  Answer), 

la  Doe  dem.  Hartley  ▼•  Gray,  it  was  decided  that  whea,  an  ad 
valorem  duty  was  paid  on  a  further  advance  no  transfer  stamp  w 
needed,  and  it  might  be  argned  that  in  this  case  that  the  deed  stamp 
would  as  it  were  stand  in  the  place  of  the  ad  valorem,  and  have  the 
same  effect,  and  that  no  transfer  stamp  would  be  wanted ;  and* 
indeed,  the  drd  seet  of  the  3  Geo.  4,  c.  117,  says  that  "  such  deed 
shall  be  charged  only  with  the  ordinary  duty  payable  on  deeds  in 
general ;"  but  as  there  has  been  no  decision  on  this  point,  and  as 
Lord  Denman,  in  hia  judgment,  in  Doe  dem.  Hartley  t.  Gray,  gives 
no  reason  why  the  oonrt  was  of  opinion  that  under  the  act^  no 
transfer  duty  was  necessary,  I  think  it  would  be  safer  to  have  the 
deed  stamped  with  both  the  transfer  and  the  deed  stamp. 

T.  H.  W.  (Lovth). 

NoTB.— It  seems  to  na  that  a  transfer  stamp  b  requisite,  as  weH 
as  a  deed  stamp.  Sect.  3  of  the  3  Geo.  4,  c.  11 7,  appean  to  apply 
only  to  the  case  of  a  further  security  between  the  same  parties,  and  does 
not  affect  the  stamp  required  on  a  transfer,  which  is  provided  for  by 
s.  2.  This  construction  would  be  consistent  with  the  language  of 
the  statute,  and  would  introduce  a  convenient  and  sensible  course  of 
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practice — which,  at  present,  from  the  decisions,  does  not  seem  likely 
to  he  ohtainable.  We  see  Mr.  Tdsley,  in  his  useful  work  on  the 
"  Stamp  Laws  "  (p.  486),  lays  down  the  following  propositions  as 
the  result  of  the  decisions  : — 

I.  Trmksfer  with  further  advance. — A  transfer  of  mortgage  where 
a  farther  ram  is  advanced  is  liable  only  to  an  ad  wdorem  duty  on  the 
farther  sum  and  progressive  duties  of  20s.  each  (this  sets  at  rest  the 
doubt  expressed  in  5  Jarman's  Convey.  540,  which,  indeed,  is  cleared 
up  at  p.  542). 

II.  Transfer  with  further  security. -^K  transfer  of  mortgage  where 
a  farther  security  is  given  for  the  original  sum,  either  by  the  addition 
of  other  property,  or  by  an  enlarged  estate  in  that  originally  mort- 
gaged, IS  chargeable  with  a  common  deed  duty  of  £1  1 5s.  in  respect 
of  the  farther  security,  in  addition  to  the  transfer  stamp  of  the  same 
amount,  and  progressive  duties  of  25s. 

III.  Further  advance  and  further  security. — ^Where  a  further  sum 
is  advanced,  whether  on  the  occasion  of  a  transfer  or  not,  and  addi- 
tional security  is  given  as  in  the  last  proposition,  the  proper  stamps 
will  be,  the  ad  valorem  duty  on  the  further  sum.  and  a  common  deed 
duty  of  £1  15s.  in  respect  of  the  additional  security,  with  progres- 
sive duties  of  208. 

We  consider  the  additional  covenant  as  a  "  further  security;"  so 
as  to  bring  the  case  within  the  second  of  the  above  propositions. 
— Ed». 

Since  the  above  was  written,  we  perceive  that  Mr.  Justice  Wight- 
man  is  reported  (12  Jur.  52)  to  have  said  that  s.  3  of  3  Geo.  4, 
c.  117,  applies  only  to  a  deed  *'  between  the  original  parties," 
which  anppties  an  anezpected  confirmation  of  what  we  have  above 
stated. 

No.  21. — Dower — Conveyance  (No.  4,  N.  S.,  p.  57). 

If  the  wife  of  C.  D.  being  dowable  of  the  estate  devised  to  htm, 
joined  (with  due  acknowledgment  of  the  deed)  in  the  mortgage  in  fee 
thereof,  she  would  of  course  be  completely  burred  of  her  dower  as 
afllects  the  mortgagee  and  those  claiming  through  him,  and  I  appre- 
hend no  right  of  dower  would  attach  to  the  estate  of  Uie  husband, 
whidi  would  then  be  reduced  to  an  equity  of  redemption  (see  answer 
to  No.  22,  where  that  point  is  more  folly  dwek  upon),  and  it  wonld 
follow  that  the  ne-oonveyance  of  the  estate  to  uses  to  bar  dower 
wonld  prevent  the  revival  of  the  right  to  dower,  and  tliat  the  wife 
need  not  be  a  party  to  a  conveyance  of  the  estate  by  the  husband  to 
a  purchaser.  T  pcesome  that  the  reconveyance  was,  as  regards  the 
Qses,  consistent  with  the  pnmso  for  redemption  eontmned  m  the 
mortgage — ^which  proviso  would  be  in  tiie  form— *tiot  of  a  condition 
to  vacate  on  payment — but  of  an  agreement  for  reconveyance  to  snefa 
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uses  as  the  mortgagor  should  direct — ^the  estate  bdng  the  husband's, 
not  the  wife's.  P.  W. 

No.  22. — Dower  (in  Equity  of  Redemption)  (No.  4,  N.  S.,  p.  57). 

To  case  of  a  common  mortgage  as  soon  as  the  day  of  payment  is 
past»  the  legal  estate  is  absolutely  vested  in  the  mortgage,  and  a 
right  of  redemption  only  remains  in  equity  (Marks  t.  Marks,  10  Mod. 
424),  and  there  is  no  dower  of  an  equity  of  redemption  (2  Saund. 
Rep.  46,  n.  [p.]).  and  although  it  has  been  decided  that  the  equity  is 
an  estate  in  land  (Casbome  v.  Scarfe,  1  Atk.  602  ;  Casbum  ▼.  Ingliss, 
C.  T.  Hard  wick,  399),  yet  a  bill  by  a  widow  for  dower  of  an  equity 
of  redemption  was,  after  full  argument,  dismissed  (Dixon  v.  Saville, 
1  B.  C.  C.  326).  The  arguments  relied  on  in  that  case,  in  support 
of  the  widow's  daim,  seem  to  have  been  that  dower  was  a  right 
founded  on  principles  of  morality  and  equity,  and  that  an  equity  of 
redemption  was  founded  on  the  principle  that  the  mortgage  was  but 
a  pledge*  and  the  original  ownership  remained  in  the  mortgagor, 
sobject  to  the  legal  title  of  the  mortgagee  so  far  as  such  legal  title 
was  requisite  to  the  end  of  his  security— 4iis  bene6cial  interest, 
although  the  mortgage  was  in  fee,  being  considered  only  as  personal 
estate  (Fow.  Mort.  726, 4th  ed.).  It  is  true  in  the  case  of  Banks  v. 
Sutton  (2  Pr*  Wms.  700),  it  was  decided  that  the  husband  being 
entided  to  redeem  an  outstanding  mortgage,  the  same  right  was  con- 
ferred on  the  widow,  and  her  dower  was  decreed  to'iiir — she  allow** 
ing  a  third  of  the  interest  of  the  mortgage  money,  but  in  that  ease 
the  circumstances  were  peculiar  — a  marriage  setUement  being 
iDTolved,  and  the  husband  having  been  deemed  in  default  in  per- 
formance of  some  act  necessarily,  devolving  on  him,  by  reason  of 
which  default  the  widow  was  prejudiced.  The  decision,  therefore! 
has  subsequently  had  no  effect  on  the  main  question  ;  indeed,  it  was 
afterwards  expressly  overruled  in  Dixon  v«  Saville,  tuprH  (Sugd. 
Vend,  and  Purch.  Appz. ;  Coote  on  Mort.  50).  And  as  to  the 
practice  of  conveyancers,  Mr.  Barton,  in  his  Precedents  (voL  iv., 
291),  has  this  note  on  the  point,  "  An  Elquity  of  Redemption  of  a 
Mortgage  in  Fee«  is  not  liable  to  dower ;  the  wife  of  the  mortgagor 
need  not,  therefore,  be  a  party  (to  a  mortgage  of  the  equity  •f 
redemption)."  P.  W. 

NoTB. — We  presume  that  our  correspondent  does  not  attach  any 
importance  to  the  opinion  which  some  conveyancers  entertain  thai 
aeet.  14  restricting  the  operation  of  the  act  to  the  dower  of  widowa 
married  after  the  1st  of  January,  1834,  does  not  apply  to  sect.  2» 
which  gives  the  widow  dower  out  of  equitable  estates.  They  say 
that  this  section  (as  also  sect.  3)  extends  the  widow's  right,  and  that 
the  restrictive  clause  only  applies  to  those  sections  which  cmriail  her 
rights  {kee  Hayes'  Convey.  273,  4th  edit.). 
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No.  23,—Inte$tacy  (No.  4,  N.  S  .  p.  58). 

Where  some  of  the  intestate's  children  are  living,  and  some  dead, 
and  such  as  are  dead  have  leaehell^etn  fed '^i]dii^,li»  this  case 
the  children  of  the  deceaaed  children  take  per  stirpes  (Williaiiia', 
Ezecators  and  Administrators,  3fd  Mit.,  vol.  ii.,  p<  1 1 82).  I  cannot 
see  that  the  hnshand  of  a  deceaaed  da^giiter  who  died  in  an  intes« 
tate's  lifetime  has  a  shadow  of  title  to  the  share  to  which  sach  dangh- 
ter  woald  have  -been  entitled  had  she  avnrived'-.  her  father.  The 
husband's  common  law  right  reserved  by  the  29  Car.  2,  c.  3,  a.  2p> 
which  provides  that  neither  the  statute  of  distributions,  or  aoyttupg. 
therein  contained,  "  shall  be  construed  to  extend  to  the  estates  ii 
femes  coverts  that  shall  die  intestate,  but  that  their  husbands  may 
demand  and  have  administration  of  their  rights,  credits,  and  other 
personal  estates,  and  recover  and  enjoy  the  same  as  diey  might  hive 
done  before  the  making  of  the  said  act  \"  would  not,  I  Aink,  in  the 
least  affect  the  children's  right  of  representation  m  the  ^bove  case. 

J.  fixAirkoiiT  (Witiiam). 

EASTER  TERM  EXAMINATION  ANSWERS.. 


The  Questiona  aft  the  Sxaminatioii  in^Eister  Taeni>  1M9.  vitt  -ke 
fdUBd  in^jmotfaer  put  of»this  MiiBber, 

The  result  of  the  Examination  was  that  nine  we«€  C^e8fted<tj  Ant 
nmbers  gc|udly/pirafi|infd,  were  94»  .and  of  Jthoac^.pasafd^  ^B^.;^     /  j 

la  AttMr . wordsi  alx^nt  one  in  Un  w/^re  tiuned  h^,  ^^  ifi^^  Mgfjf 
laige  piopoctioni  though, pcobaUy  ^fe  BSi^lsKi^M^r^Pff^  *pi)9^W^ 
minations  will  present.  ^  •       ^    .^  .-.-«. 

Il;  is  Jto>e  noted  thfit  the  qnesijops  in  equity  ais  XfEL^iffi^^^ 
inyolvjog  a^  mtany  of.tb^m  do  points  of  pleading— ^-in  »^  Jp|  th^s^ 
points  which  are  not  to.  be  found  in  the^^^ipf^  pop^W  vo|1 
equitjc  praatice/ namely,  Smitky  Hapdhoolf; ,  anif .  A^^jbpJ^lb  |^  ^^ 
tjce^  .Jrt,i)s,  with  i^  view  to  meet  these  qyi,esti<vis,^wt',w^  h^^^^n^^ 
our  work  on  ."  lS^\iy  Practice  "  embrfice .  the  .stt)>jj^.ta;9f  Vfrj^p^ 
suits*  ideading,  evidence,  &c.  t^t  any  one  try.  to  {^^syer  Jfeyf i^jof 
the  questions  from  either  Smith  or  Ayckboorp,  ^4  ^P.  fpU  1^  J^ 
fin4  answers  to  thepi.  Indeed,  two.  or  three  of  ,tHe  ^hestiaoa^iiije 
given  us  great  trouble  in  answering,  aiid~  it  U  pretty  pM^^**  ibat|'toe 
articled  derk  is  required  to  know  something  itfcire  thttii^irf^  pf^^ 
tical  detaBs.'  '       ^     "-     .  ' '' 

We  cannot  help  observing  (though  it  is  0n\j  fej^kSfiin  dJT^^^  ' 
remarks)  that  it  Is  very  fooVsh  for  gentlemen  topi'  ip^to'Vie  en* 
mihatio^s  without  previously  testing  their  kabwicffU^,  (^^  as 

this  may  be  done  so  easily  by  meads  of  the  Q^eBtrans  and  Aoiimi 

'  m.  '  *  •  •»  •      «      M§1      «     "♦  •  "^ 
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IConduded  from  Supp,  p.  89.] 

ooMTBVANcnitt  (toI.  1,  N.  Sm  p.  148). 

I.  Largest  e$iaie  eotwejfed, — ^The  largest  estate  or  interest  in  land 
that  can  be  conveyed  by  one  person  to  another  is  a  fee  simple  abso- 
lute ;  for  that  it  the  largest  estate  a  man  caa  have  (Littleton,  s.  1 1  ; 
2  Black.  Com.  106). 

II.  CanvepoMcet. — ^The  present  modes  of  conveyance  for  passing 
away  freehold  lands  are  feoffment,  grant»  lease  and  release,  bargain, 
and  sale,  and  covenant  to  stand  seised  to  uses,  &o.  Aa  under  the 
ft  &  9  Vict.  c.  106,  s.  2,  the  immediate  freehold  of  corporeal  here-> 
ditamenta  lies  as  well  in  grant  as  in  livery,  it  is  probable  that  in  a 
few  yeara  the  grant  will^bwoose  the  Maiveiaal  conveyance.  Bat  at 
preaent  this  is  by  no  meabs  the  case. 

III.  CopykMg — Qmveyanee, — Copyholds  can  only  be  conveyed 
by  a  surrender  followed  by  an  admittance.  This  is  well  explained 
in  Littleton,  a.  74  (aee  le  Law  Joom.,  N.  &,  Q.  B.  1 10).  Iqnita- 
ble  interesta  in  copyholda  may,  indeed,  pass  by  an  ordinary  dmi 
(■ate  to  Litt.  a.  74). 

rV.  ^sfoie  lat/  aialr.— »lf  lands  are  eonveyed  (to  X.  and  his  heirs) 
to  the  nae  of  A.  and  the  heirs  male  of  his  body ;  A.  tak^s  an  estate 
toil  male  genend  executed  in  htm  by  the  statute  of  uses  (2  Bart. 
Confey.  60,  61  ;  I  Steph.  Com.  235,  2nd  edit.). 

V.  Barring  eniail, — A  tenant  in  tail  may  convert  his  estate  into 
a  fee,  by  an  aehud  conveyance  duly  enrolled  in  Chancery  within  sir 
calendar  months.  But  in  the  case  of  a  tenant  in  tail  ander  a  settle- 
ment the  consent  of  the  owner  of  the  first  estate  of  freehold  (or  for 
years  determinable  on  life  or  lives),  created  by  the  same  settlement, 
ia  requisite,  otherwise  the  issue  only  will  be  barred,  and  base  fee  only 
paaseii  by  the  conveyance  (see  First  Book,  pp.  216,  217;  t  Steph. 
Com.  ch.  19,  pp.  548,  549,  2nd  edit.). 

VI.  Trust  or  legal  estate. — If  land  is  conveyed  to  the  use  of  A. 
and  B.  and  their  heirs,  they  would  take  a  legal  estate  as  joint  tenants 
in  fee.  Supposing  the  conveyance  to  have  been  to  A.  and  B.  and 
their  heirs  to  the  use  of  them  and  their  heirs,  they  would  be  in  at  the 
common  law,  and  not  by  the  statute  of  uses  (see  2  Law  Stud.  Mag. 
39 :  Doe  v.  Fassingham,  6  Barn,  and  Cres.  305 ;  S.  C.  9  Dowl. 
and  Ryl.  416).  Supposing  the  conveyance  to  be  to  X.  and  his 
heirs  to  the  use  of  A.  and  B.  and  their  heirs,  still  A.  and  B.  would 

Supp.  No.  7.]  H 
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take  a  legal  eetftte,  but  in  this  caAC  they  would  take  it  aoder  the 
statute  of  uses  (see  2  J^aw  Stud.  Mag.  37 — 40,  at  which  latter  page 
18  an  explauf^tiou  of  fbe  ligaitatioa  (which  ia  seldom  mkdentood) 
"  unto  the  use'*  of  a  party).  A  limitation  may  be  to  two  and  their 
heirs,  and  they  will  be  joint-tenants  ;  the  heirs  of  the  survivor  only 
taking  (see  Litt.  s.  !277.  and  Lord  Coke'e  explanation ;  3  Bart 
Convey.  447,  448), 

VII.  Tenancy  in  common. — If  it  be  required  to  past  land^hj  deed 
to  A.,  B.,  and  C.^  as  tenjants  ip  cooamon  in  fee»  in  the  op^tive  part 
of  the  deed  there  should  be  the  words  "  tp  have  aod  to  hold  one 
undivided  third  part  or  share  to  A.  and  his  heirs,  another  updivided 
third  part  or  share  to  B.  and  his  heirs,  and  the  remaioiog  fin^ivided 
third  part  or  share  to  C.  and  his  heirs.."  TKjis  is  so  expressly,  stsated 
by  Littleton,  s.  298.  This  is  the  proper  technical  form,  but  the 
estate  might  be,  and  very  frequently  is  (except  where  wies  are 
declared)  limited  to  the  grantees  "  to  hold,  as  tenants  in  commoa 
and  not  as  loiut-tenants,"  though  the  latter  words  are  not  necessary 
(see  2  Bl.  Com.  193;  3  Bart.  Convey.  414,  422).  The  difference 
formerly  taken  between  a  conveyance  at  common  law  and  one  ope- 
rating under  the  statute  of  uses  is  not  now  recognised  (see  4  Bi^. 
Abr.  467.  7th  edit. ;  Sogd.  Gilb.  Uses,  144  ;  Noy's  Max.  by  Byth. 
84.  As  to  surrenders  of  copyholds,  see  Fisher  v.  Wigg,  I  Sslk. 
391  ;  Rigden  v.  Vallier,  8  Ves.  236). 

VIIL  Covenants  for  title.  —  The  vendor  covenants  usually — 1, 
That  he  is  seised  in  fee.  2.  That  he  has  power  to  convey*  3,  For 
qaiet  enjoyment  by  the  purchaser,  his  heirs,  and  assies.  4.  That 
the  estate  is  free  from  incambrances^  5.  For  farther  aasoraDeei 
The  first  may  be  omitted,  as  being  synonymous  wilb  the  aeoood 
(Com.  Purch.  44), 

IX.  Execution  qfirili.^^A  will  should  be  in  writing  Qaaocft  a»  ti 
personal  estate  o{  soldiers  on  actual  service*  or  seamen  at  sea),  bo 
signed  at  the  foot  or  end  thereof  (1  Law.  Stud*  Mag.^.N^  8^  16Qi 
in  the  presence  of  two  witnesses  at  the  same  timet, which  witnesses 
must  attest  and  subscribe  the  will  in  the  pteseoce  of  tbq't^s^Mffr 
(see  7  Jur.  205).  ^  •,  .,^       "      /i  ' 

X.  Distribution  of  personalty, — The  mother  will  take  one  Uiifd, 
the  brother  of  the  deceased  another  third,  and  Ste^tm)  children  of 
the  deceased  brother  the  remainiug  third  betw^teftJ^m.  13w^^  ^oier 
the  1  Jas^  2,  c.  17»  for  under  the  2d.  Chas.  S«  c.  3«  tiieii;)ot]^^||9ii^ 
have  taken  all,    ,  ..       >   .  ,  .-,J.  ,.  . 

XL  Distribution  of  personalty. — If  the  ouly  relatione,  of  9lfKA^^tS^ 
tate  (there  being  no  wife)  )^  a  deceesed  brother'a  dailfhtw^  aa4^bpi9 
grandchildrei^  of  a  decea/^d  sister,  the  forn>cr,^wi}l  )t%l5f[  t)^  .^*^IW  r 
for  no  representatives  are  .fidmil;ted  amo9g,.qQ%teT^fU  ^fffP^^J 
tbe  children  of  the  intestate's   bfothe^  WMl..«sffinf..U:l4'».  i' 
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25.  27 ;  Lord  Raymond,  571  ;  2  Blackstone's  Com.  517,  n.  24  by 
Christian). 

Xlf.  Sale  of  lease — Showing  lessor's  title. — A  person  selling  a 
leasehold  estate  hot  unable  to  produce  the  original  lessor's  tide, 
should  provide  in  the  conditions  of  sale  that  he  shall  not  be  bound 
to  give  any  earlier  title  than  the  original  lease,  and  shall  not  be 
required  to  show  or  be  answerable  for  his  lessor's  title,  &&  (see 
6  Law  Stud.  Mag.  299). 

XIIL  Registration  of  tease, — ^The  registration  of  an  assignment  of 
a  lease,  even  though  it  recite  the  original  lease,  will  not  cure  the 
want  of  the  registration  of  such  lease  (Honeycomb  v.  Waldron« 
2  Stra.  1064) 

XIV.  Application  of  purchase -money, — A  purchaser  of  an  estate 
sold  subject  to  a  trust  for  payment  of  debts  generally,  is  not  bound 
to  see  to  the  application  of  the  purchase- money,  unless  he  has  notice 
that  there  are  no  debts  or  of  fraud.  The  reason  of  the  rule  is  that 
it  would  be  impossible  for  a  purchaser,  under  such  a  general  charge, 
to  ascertain  the  sums  to  which  the  property  is  liable  without  a  suit, 
which  it  would  be  unreasonable  to  require  him  to  institute.  The 
rule  relieviog  the  parchaser  has  reference  to  the  death  of  the  testator, 
and  does  not  cease  to  be  applicable  though  the  debts  be  subsequently 
paid,  but  it  does  not  apply  where  there  is  notice  that  there  were  in 
fact  no  debts  at  the  death.  See  Princ.  £q.  326 — 330,  where  this 
important  subject  with  its  nice  distinctions  is  fully  stated. 

XV.  Inadequacy  of  consideration, — Mere  inadequacy  of  considera- 
tion for  a  purchase  of  lands  would  not,  though  it  were  considerable, 
be  a  ground  for  impeaching  the  purchase.  The  inadequacy  must  be 
says  Lord  Eldon  (Astley  ▼.  Weldon,  2  Bos.  and  Pull.  351),  "so 
gross  that  a  man  would  stare  at  it,"  or  as  he  elsewhere  said  (Coles  v. 
Tfecothiclt,  9  Ves.  246),  *'  the  inadequacy  must  be  such  as  shocks 
the  conscience.*'  See  Princ.  £q.  45 — 48,  where  the  cases  and  dis- 
titictions  are  collected.  The  above  does  not  apply  where  the  purchase 
»  from  persons  standing  in  a  peculiar  position  to  the  purchaser,  or 
objects  of  peculiar  favour  in  equity,  as  to  which  see  Princ.  Eq.  75 — 
85,  also  1  Law  Stud.  Mag.,  N.  S.,  21,  22. 

■ 

eftiMUTAi.  ikAW  (voL  1,  N.  S.  148,  149). 

T. — Offences. — Offfences,  or  crimes,  are  usually  divided  into  two 
classes — 1.  Misdemeanors.  2.  Felonies.  Treason  is  ioduded  under 
the  term  '•  felonies."  We  may  here  observe  that  "  crimes  "  and 
*•  offences  "  may  be  considered  as  synonymous.  Mr.  Warren  ^Ijaw 
Snidi^,  589,  2ad  edit.)  after  noticing  the  misuse  of  the  words 
"  crimes  and  misdemeanors*'  (3  Bl.  Com.  2),  says :  "  A  crime  is  an 
offence  ;  and  offences  consist  bf  felonies  and  misdemeanors ;"  he  says 
that  the  title  of  Mr.  Russell's  work  *'  On  Crimes  and  Misdemeanors  " 
ia  erroneous,  for  the  former  word  includes  the  latter. 
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IF.  M>f/W/ti/«.-^Iiimi84emeaDorBAewi8noforldture<>f  pii^>efty^ 
eiBOi^t  in  some  parrtictikr  cases  where  tbe  statute  ezprwsly  provkte 
for  t)^  forfeiture  of  the  specific  property.  In  felony  {pat  bere  iDdod^ 
iDg  treason)  the  o^eoder  forfeits  all  his  chattel  infeoieAs  absohitelyr 
and  the  profits  of  all  estates  of  freehold  durmg  Jifs.  And  in  (alooy 
foir  murder,  the  oflboder,  in  addition,  forfeits  all  his  fse^aimpk 
estates  after  his  death  to  the  Crowa  for  a  year  and  a  day. .  la 
the  particakur  species  of  fekmy  deDoaotiiated  Usemaon,  the  offeoder 
forfeits  all  hia  freeholds  of  inheritance  to  the  Crown  (see  First  Bodcr 
441,  442). 

III.  JEf#m/cJil«.— Homicide  IS  the  gcaerical  term  for  any  manner  of 
Iril^g  of  a  hnmiln  beiiog.  Homicide  is  either  Jnstafiahle,  eDcusAhle, 
or  felonious.  Jnstifiahle  ia  where  an  offioer.hiMa  an  offender  in  the 
exeeotion  of  his  office,  or  of  process*  when  Teaisted;  HooiicBia  i* 
exctisable  where  done  in  ncoessavy  sell* defence,  or  wiiere  the  dentis 
is  caused  by  a  kwfal  act  without  negiigeuce.  Felonioua  bomieite 
includes  murder  (also  self-murder)  and  naanslaoghter.  Both  theae 
killing*  are  unlawful,  but  murder  is  done  with  malioe  prepenae,  wldlst 
manslaughter  is  withoot  malice  (First  Book,  884«-*a87 1.  4  Staph. 
Com.  chap.  4,  p.  lW*-'-1d4,  Snd  edit). 

IV.  Undergoimfpumshwient. -^By  9  Geo.4,  t,  S2  (aee also 6  Gea.4v 
c.  ^5  ;  Watk.  Convey.  477  ;  7  ^  SGeo*4,  c.  98,  a.  13),  the^ttdnring 
the  punishment  for  an  o6Fence  not  capital  enables  the  party  ta  imwt 
and  retain  property  acquired  subsequently  to  the  expiration  of  the 
punish  men  t ;  for  the  enduring  the  pnniahment  has  the  saose  dfoct 
and  oonsequencea  as  a  pardon. 

V.  Anmd&ig  indiOmmU. — By  sect.  4  of  11  &  13  Viot.  c.  46, 
anv  court  of  oyer  and  terminer,  and  general  gaol  delivery,  may  oanse 
the  indictment  or  information  for  iiay  affwic9  whatever i  wheo  any 
variane9  shall  appear  between  any  uaatter  in  writing  or  print  pro- 
duoed  in  evidence,  and  the  setting  forth  thereof  upon  the  reoet^  to 
be  forthwsih  amended  in  soch  particular,  and  therenpon  the  trial 
shall  proceed  as  if  no  «ndi  variance  had  appeared/ 

VI.  Crminal  «^9>0eiff.-^Qaesiti«nis  of  kne  in  criminal  eases  ukky  be 
Fubmitted  to  the  consideration  of  the.  Judges  -  at  Weatminater  hyn 
special  casd  <whleh'is  to  be  rigned  by  the  Judge  toTiag  the^case^  and 
transmitted  to  the  coort  abeiverr  This'  wiM  formerly  dette  on  trials 
before  judges  of  assize,  bat  not  at  aessionB,  hut  now  a  case  may  be 
stated  from  any  criminal  court.  This  ia  by  the  late  act,  11  &  12 
ViCt.  c.  78,  stated  1  Law  Stud.  Mag.,  N.  S.«  Id ;  aee  alfeo  pp.  16. 
17.  102). 

VIZ.  Ex  offido  in/ermaium.'^ An  ex  officio  mfbrmatida'is 
bited  in  the  name  of  the  sovereign  for  misdefDcanors  tendiDg  tn 
tarb  or  endanger  the  Government.     It  ia  €led  by:  the^  Attorney* 
GoMtMl  on  the  Crown  aide  of  the  Ooort  of  Qnecn-a^  Baack  (Cam. 


J 
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tit  '<  IsfomntioD ;"  4  Steph.  Cott.  409.  2imI  edit-J.  The 
ioformatioa  ie  not  sabmitted  to  a  grand  jury  before  it  i«  found 
( 1  Cbitt.  Grtm.  Law,  843.  2od  edit. ;  4  Black.  Com.  309  ;  Bacon's 
Abr.  tit.  "  InfonnatioD."  A.). 

VIII.  Criminai  information* — ^A  criminal  ioformatioQ  ia  filed  on  tbe 
eoaiplaint  of  any  iobject  for  any  groaa  misdemeanor,  riot,  libel,  chal- 
lenge to  fight,  &c. ;  also  against  inagiatrates  for  groaa  misbehavioar 
in  their  office.  Leave  to  file  the  information  must  be  obtained  by  a 
nde  to  ahow  cause  in  the  Queen's  Bench.  Tbe  information  is  after- 
wards  filed  in  the  Crown-office  of  the  Court  of  Queen's  Bench 
(4  Steph.  Com.  409.  410 ;  Bacon's  Abr.  tit.  "  Infqrmatioo"). 

IX.  Perjuff,  effed  of  amviction* — A  conviction  for  perjury  pre^ 
'vcntaa-man  from  actiag  aa  a  jufor  (if  challenged),  and  so  formerly 
it  did  from  befaig  a  witness,  bat  now  by  the  6  &  7  Viet.  c.  85.  a 
party  canviofeBd  of  peijury  may  be  a  witness,  and  the  objection  will 
oaiy  go  tu  his  tredit  (3  bteph.  Com.  583  %  4  Id.  394.  o.  b..  398, 
o«  d.). 

X.  ^tisiiiHieg.— Where  several  persons  are  indtoted,  and  at  the 
doae  of  the  proseontor'a  case,  it  appears  that  there  is  no  evidenee 
against  one  of  them,  the  counsel  of  snch  prisoner  should. apply  for 
bis  aeqotttal,  which  will  be  ordered,  and  then  he  may  be  examhied 
on  bcAmif  of  the  other  prisoners  (see  1  Chitt.  Crira.  Law,  62^a, 
Sod  edit.  ;  Rep.  t.  Hardw.  133.  364;  1  Archb.  Just.  Peaee, 
ftnd  edit.). 

XI.  WiinM8e$  on  hack  of  indictment. — The  judges  have  laid  down 
a  rule  that  a  prosecutor  is  not  bound  to  call  witnesses  merely  becaose 
tbetr  names  are  on  the  back  of  the  indictment ;  but  the  prosecutor 
ooght  to  have  all  snch  witnesses  in  court,  so  that  they  may  be  called 
lor  the  defence,  if  they  are  wanted  for  that  purpose  ;  if,  however, 
they  are  cidled  for  the  defence,  the  prisoner  makes  them  bis  own 
witorsees  (Reg.  v.  Woodhead.  3  Car*  and  K.  520  ;  see  aa  to  former 
praotiee,' Bodle's  ease.  6  Car.  and  P.  18(ft ;  Harris's  oasci  7  Car.  and 
P.  581  ;  Roscoe's  Crim.  Bvid.  15a,  151.  2nd  edit.^. 

■  'XII.  JBMtardy  evMffafe.-*— The  oath  of  the  OMther  of  an  illegfti- 
male  child  ia  not  of  kself  sufficient  to  charge  a  person  as  the  putative 
ftuther.  bat  she  mnat  be  corroborated  in  aome  material  particular 
(I  Archb.  Jttst.  Peace.  159 ;  2  Law  St«d.  Mag.  56.  16^1 ;  3  Id.  7  ; 
5  /d.  63»  84 ;  see   1:  Law  8tod.  Mag*.  K.  Sm  Abr.  Magist.  Caa. 

2,  3). 

XIII.  Promiscoty  noie  for  support  of  ^oalifrcf.— ^Indepeodeotly  of 
the  late  act  whereby  the  money  for  the  support  of  a  bastard  is  to  be 
made  payable  to  the  mother  and  not  to  the  parish  officers,  the  parish 
•fieers  ocndd  note  aue  npon  a  note  given  to  them  for  payment  of  a 
aanrof- moner  foi'  the  maantenance of  thediUd.ior  tbe  6  Geo.  2f.cw'dl , 
ocily'  enabled  the  pariih  offieers  to  take  security  Jrom.  tho  puts/^ive 
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father  by  way  of  wdemnity,  and  tbey  should  therefore  have  taken  a 
bond  of  indemnity  (Cole  v.  Guwer,  6  East*  1 1 1 ;  1  Chitty  a  Bills, 
711  ;  Overseers  of  St.  Martin  t.  Wanen«  1  Bam.  and  ALA. 
491). 

XIV.  Co«/».— -The  coart  has  power  to  allow  the  coats  of  a  prose* 
cation  in  almost  every  felony  and  in  several  misdemeanors  (see  aMU» 
p.  53,  answ.  xv.)^ 

XV.  Costs  of  not  proceeding  to  trial. — On  an  information  for  a 
misdemeanor,  if  the  prosecutor  does  not  proceed  to  trial  according  to 
his  notice,  not  having  countermanded  it  in  due  time,  the  coats  moat, 
by  the  coarse  of  the  court,  be  paid  to  the  defendant,  unless  the 
defendant  has  by  his  conduct  misled  the  prosecutor  (see  1  Chitty's 
Grim.  Law,  870,  2nd  edit.;  3  Burr.  1304). 


CORRESPONDENCE. 


Testing  Reading ^^Questi&ns  an  Lam  Books, 

Gbnti«bmxn, — Various  methods,  such  as  books  of  qoeatioDa,  &c.* 
have  been  suggested  as  a  means  whereby  the  student  may  teat  his 
amount  of  knowledge  previous  to  presenting  himself  for  examination, 
and  all  of  which  have,  to  a  certain  extent,  the  desired  effect.  But  it 
is  obvious  that,  in  a  book  containing  only  a  series  of  general  questions, 
there  are  many  points  that  are  never  mentioned  or  noticed  at  all,  and 
also  many  qaestions  upon  which  the  student  has  not  met  with  any 
explanation ;  it  is,  therefore,  to  remedy  the  first  inoonvenienoe  that 
1  have  sought  for  some  plan ;  and  I  have  succeeded.  I  will,  there- 
fore, with  your  permission,  make  it  known  to  my  feUow-students. 

Having,  for  example,  read  the  3rd  vol.  of  Step.  New  Com.  (1st 
edit.),  I  was  desirous  to  ascertain  whether  I  had  profited  by  its 
perusal ;  and  the  means  I  employed  to  ascertain  that  {set  were  m 
simple  as  I  found  them  benefidal.  I  turned  to  the  index  (of  which 
there  is  a  separate  one  to  each  volume),  and  the  first  subject  that 
met  my  notice  was  "Abatement  of  Nuisance,  360."  IthenpiUto 
myself  the  following  questions :  "  1st,  what  is  a  nuisance  ?  2nd,  how 
may  it  be  abated  ?"  Having  then  answered  these  questions  from 
memory,  I  passed  on  to  the  next  sabject,  and  in  due  covne  came  to 
"  Actions,  possessory  and  droitnnd,  486."  Not  having  a  deav  re* 
membranoe  of  the  distinction  between  these  actions  I  referred  to 
p.  486,  and  read  again  that  passage  giving  me  the  neoessaiy  infanoa- 
tion,  and  thus  I  passed  to  every  salgect  Qontained  in  the  i|^ex.  ontil 
I  might  fairly  presume  I  had  gained  a  knowledge,  of  the  fffiacipal 
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mfttters  contained  in  the  volume ;  and  this  plan  I  have  adopted  with 
evcffy  book  I  Hate  read. 

IVrfalips  ynvL  may  thinV,  and  many  students  may  think  with  you, 
that  this  plan  is  open  to  objections,  or  it  may  savour  a  little  of  the 
etnmmhy  system  which  many  gentlemen  (and  t  am  personally  ac- 
quainted' with  some)  regret  for  many  years ;  for  although  they  may 
pass  by  accident  through  the  examiners'  hands,  they  know  their 
inability  to  undertake  a  responsible  situation  in  an  office,  and  conse- 
quentfy  hav^  yet  to  make  good  their  requisite  amount  of  legal  know* 
ledge  by  a  kind  of  second  clerkship.  But  I  think  by  the  adoption  of 
the  pfan  I  have  suggested  many  students  would  not.  lay  aside  a  book 
because  they  have  read  it,  as  by  testing  their  memory  they  would 
find  they  had  not  a  clear  remembrance  of  many  points,  and  would, 
therefore,  re-read  the  same  volume  rather  than  take  up  another  ;  and 
I  may  say  it  is  especially  upon  this  point  that  it  has  its  advantage. 

I  trust  you  will  find  a  space  for  this  hint  in  the  pages  of  your 
Maoazinx.  and  that  if  you  approve  of  the  suggeasion  you  will  add 
anch  advice  to  your  readers  for  its  adoption  as  may  seem  to  you  ex- 
pedient or  necessary  to  complete  an  explanation  which  I  have  en- 
deavoured to  give  in  the  smallest  space. 

I  am,  &c., 
A  Candidatk  fok  thb  nbxt  Examination. 
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No,  A^.^-^Cofyhold^^^Admission^. 

A:  is  possessed  of  an  undivided  moiety  of  a  moiety  of  a  copyhold 
estate  held  of  the  manor  of  T.  B.  is  also  possesee  J  of  a  moiety  of  a 
moiety  of  the  same  estate.  C.  fs  possessed  of  the  other  entire 
moiety  of  the  said  estate,  and  by  her  will,  duly  attested,  devises  to 
her  t^o' nieces  the  above-named  A.  and  B.  her  above-named  moiety, 
'^to  hold  Xht  same  to  the  said  A.  and  B.,  their  heirs  and  assigns 
fbf  cvtr,  an  tenants  in  common,  and  not  as  joint  tenants."  Shortly 
after  C.  had  made  her  will,  and  in  her  lifetime,  B.  dies  seised  of  her 
moiety  of  a  moiety,  but  intestate  ;  and  said  A.,  being  heiress-at-lalv 
of  the  Said  B.,  claims,  as  such,  to  be  admitted  to  her  (R/s)  moiety 
of  a  moirty.  Before,  however,  A.  has  taken  admittance  to  the  moiety 
of  attooiefy  of  B.,  C.  dies,  without  having  in  any  way  altered  or 
revoked  her  said  will  so  far  as  related  to  the  above  devise,  and  the 
tkfll  was  sobsequently'dnly  proved.  Now,  on  A.  going  to  the  court 
ttrbeadmitted,  the  tftei^rard  claims  the  right  of  three  admissions ;  the 
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th«r«  caj^i  be  qj^  doubt)  j  anodierii  tP  ^  ixwrif^J  ^^  ».wiflt»ly.ittwmi 
to  the  aaid  B>«  .u^er  the  m}^  oC  ti^  491U  C»<  (^  befog  bwwiiijl|  by 
of  B.  as  before  stated) ;  and  a  third  for  the  moiety  of  amoietj-^flffivA 
to  her  the  said  A**  ilPKdflr  the  i^il^  of  the  ai^d  C^  iSUm*  th^^  aMd^A• 
being  heireia-at'law  of  the  said  C.  as  well  as  of  said  B.  cannot  she 
claim  to  be  admitted  on  her  tuperior  title  of  keiretM-ai'iam,  to  the 
whole  moiety  of  which  A.iSM  88faed,  lea^ibg  oat  her  claim  as  ieouee 
altogether,  and  thereby  inakj^  two  admissions  with  two  seta  of  fees 
saffioe  ?  Or  can  the  steward  enforce  three  admlssiona  as  above 
stated  >  Lastly,  in  the  event  ^^t)ne  admission  bdo^^  taken  to  tiie 
entire  moiety  of  C*  wtiaiPstamp*  waoM  be^  fgiyiiret  ? 

'      •  V^.AT.^Jhcotp^tefO'm^^illi^    *■ ''  ■• '"'   ^  ; 

During  the.  last  ihff.  ycffun.  A.  baa  .be^  .I91  th^  o5y»[ytjfli»,pffi|ie« 
iQ^es  bfilopgiog  JtQ .Bj.  Wd  eitber,  wi^4«r  a  We-o^r..*.  lofs^^^tpA 
tei^aqcy  r  he  has  akp  QCfuplied  4uring  tVt  l^od,  ^  boo^  purtoti^ 
(mp/e  than  twenty  yeiir9),^  pir^se^aijljomiog  yybicb.ftf/oiyif/:^  A^ 
during  some^part,  of  which  respective  q^np^n^es  ((thqiigh  imr^  t^fo^ 
twenty yeiprsiigo),  be, opene4«.wando|v  l^s^king  from  hjaintftB/a. 

CanX  now  cbae  it  wittipot  beiqg  liable,  to  fo^^fictioii:?  ii  e^f^gi 
a  f 9rly  gaii^ .1^  right  pver  premise  of  which  be  ia  a.tcnyot  ^ ..  .^..aIi 
Ei^ly  con^monications  op  this  po^  would ■  obUge^r.  >.  «« ••  .mf 

Hroair  Hypnaa  (Higb-iPyeW  Maiijjitppe),  . 

Ko.  48. — Power  0/ Jppmnlment^^Esereiee  of  Ijf  MArMFimkiM. 

A  aom  of  money  la  vested  in  trustees  in  tqpfit  -to  pay.  ibf^iotfof/f^ 
tQ^.,A.,(tben  a Um^  09^)  tot.  her. life,  i^i4  after  iffr  .^es^fi^e^ 
trast.  tapify  the  principal  to.ancli  penons  as,  sb^.the^vfAid  Qi;^-!<NV 
by  a  i^ecd  or  will  appoint,  and  in  default  oif  appointment,  to  B.  A/s 
next  of  kin.  B,  A,,  afterwarda  marriea^  J(n,,tbe  deed,^ff)e»t4i)gliie 
abpve.tmat  tberis  is  not  any  daose  for  ^epafT^e.  iiit^xi^^jrtfffttjtong 
aUeiiation.by  B*  Ar<,  por  are  there  in  the  chiiae  WS^9it^.B9F^A^ 
ap|i{oii)tiQ^nt,anj  worfh  dispen^jpg,  with  t)ie,.4jfabi)ity,pf  cqire^^m^ 
Ojn  B,,  A.,  iri*?«*  tbei  cqiicurreiicc  pf  >ei:  J^WWl^  ^m9F^MJ¥ 
fQpdnow<es«gaina^tlwne?Kt,of  kin?     ,.  ,  .|    ^    y     .iwaKS*  i '. 

Ko:4^.—Landtord— Assignment  fdr  Benefi/qfVfeM^—Clia^ 

A.  B.  being  tenant  from  year  to  yWiOL^^.^a^fi^me^ti^'l^i^yMi 
agreement  (by  letter^  between  landlord  and  himself,,  that^  twelve 
months'  aotice  prior  to  Norember  in  any  yeari^bvlM^bfi^giVeti'bn 
eUdBr-sUewlo  quit  pos«eswan»/ in. Jeiinaiyl/iflO,i>AktB». aaiig—il  by 
deed  all  his  proficrtf  whitfaaetef  t^tiiMtoeaiiitotfae  tbenfi^iO^ 
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smBtoite  TlM'  «nntee«  ImMediafiely  liAk«  poMeilioQ  of  A.  B/s  ttoek. 
hommiMi^9ttMMi  kc^  vo^  frrnu  time  to  time  «ell  tbe  same  npott 
tliei -ppeittisMi  and  &teo  pajp  the  ^^oor^ratte,  kc.,  in  nspect  of  tfae 


ifasitbeiaiMlkml  any,  «nd  irhat  elahn  upoii  the  tfBsteea  ? 

W.  N;  jun.  (Retlbrd). 


V     '  '         ANSWERS  TO  MOOT  POINTS. 

Ko.  JL~i?n^  <Na^  Q,  N.  i&.  |i.  27). 

Where  a  charge  is  made  on  a  devise  of  real  estate  for  payment  of 
the  testator's  debts,.  (  apprehend,  a  ieewnrfi-pasa'to  the  devisee. 
If  no  charge  was  imposed  ander  the  will,  then  of  coarse  it  would  be 
c«jtitnMilM!i(Httt1s>.  p^^tods  to  the  passmg  of  the  t  Vfct.  t.  ^r 

*ft^s  ndt  smted  in  the  question  whether  the  devisee  took  a  renduary 
d6vhe  or  not.  *If  so,  thi  case  below  quoted  wouM  apply,  and  even 
•dfrj^usbg  be  did  not',  I  am  nevertheless  ol  opiinion  thiat  h^  nHmld  stffl 
ttftti  a'  fee.  ■  In-  Doref  r/  Gregory,  9  Law  Jonm.'  Bep.,  N.  8., 
Gh:  91  fBrC  f 0 Bins.  993].  where  a  direetkin  by  thr  tHMof  that 
all  his  debts  and  funeral  expenses,  and  the  charge  of  proving  lihs  WiQ 
rf&bnld*'  bb  fMf  disebayged  by  his  eJcecntor  tfft^  nitm^d',  fbllowed  by 
a  devise  of  Us*  coffyhotd  estates  to  hts  son,  icitJbut  tooMi  of  inh^-'^ 
amee,  and  the  appointment  of  bis  son  as*  his  sole  execntor  and  resi- 
duary legatee,  it'  was  held  that  the  debts  TT&e  charged  upon  the 
devisee^  andtba^  he  took  the  fee  in  the  copyholds* 

The  fact  of  the  devisee  being  appointed  sole  executor  of  testator's 
vHB)  ^rrchlM' -ncA  I  tbink  prejudice  the  opini6n  first  stat^d;fbr^e 
yfce*OhaiWcHor  in  his  judgment  gave  it  aA  Mrf'  cfpinibn'  a  fee' 
would  |mss;  idCHough  it  may  be  to  a  straager.     'Vldk  judgment.       - 

C.  Ck   . 

'N6«.--^rhe  question  is,  whether  the  langusge  of  the  iHft  makMr 
tht  debts  a  chsirge  on  the  devtiee  (or;  which  i^  the  same;  on  the 
eiltate  Which:  he  take8>,  or  on  the  estate  generally  inrwhbsoever  handa 
it  Wif  be:  '  If  the  hitter  be  the  meaning  then  B.  tbok  an  estate  for 
IHtnnYyi  ftkht  fortncr,  then  he  took  in  fee  (see  Doe  *.  Sams  ▼.  Garlick, 
15  ISaw  Joum.,  N.  S.,  Exch.  54;  and  the  judgment  of  Parke,  B., 
stated  i^  5  JjasK  Stud.  Mag.  4,  5).  It  seems  to  us  tha^  the  devisee 
was  to^ave  the  estate  only  in  case  he  discharged  the  debts,  and  that, 

tf^r^HeMre/ he:-td^  tt^  feift.— Ens. 

,^^,4cS*—^Cpnviyfnce  to  Class  of  Persons  {No.  6,  N.  S-,  p.  9iJ.   , 

/(I  kMracoDsidemd.  this  IMpot.  Point  and  would  beg  to  suhuut  feks 
fdlt>#ing:as!lhe^ebnolU8ion»to  wfaich  i  hassi^arntcdi:' 
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lit.  The  licbltfttictt  over  after  ttie  death  ofA*,  to  dl  rach  of  the 
childreQ  of  B.  u  shall  atUun  25  in  fee  is  not  a  shiMog  ose ;  tt  it 
haa  been  resolved  that  wherever  there  was  a  preceding  estate  capable 
of  aapporting;  a  a abseqaent  contingent  limitation,  ft  ahould  fie  oob« 
atroed  to  be  a  contingent  renftaioder,  and  tiot  a  aprlygfag  'or-^ridliiAg 
oie  (CmiM't  Digest,  toT.  ii,  p.  860)  t  bin  it  appears  to  me  to  be  a 
eontingeiU  remainder,  which,  upon  any  one  of  the  chSdren  of  B. 
attaining  tweuty-one  years  of  age,  would  become  a  vejM  remainder 
in  sach  child,  whieh,  would  divest  as  to  the  propoitions  of  any  other 
child  or  children  afterwards  becoming  capable  before  the  detemntia- 
tion  of  the  life  estate  of  A.  (Feame  Cont.  Rentfs.  912). 

Slid.  1  am  hicllned  to  think  the  parties  woiiM  take  as  tenmds  t» 
COMMON  f  Blaf&stone  scys  that'  a  Joint  tetia&cy  is  distingtdahed  by 
unity  of  title,  mnity  of  intere^,  nhity  of  HmB,  and  aifiliy  of  ^leBaession ; 
and  speaking  of  flnity  eitHnel  he  says,  **  the  estates  nmat  be  vested 
at  one  and  the  same  period,  as  weH  as  by  one  and  the  same  ti^ ;  as 
if  after  a  lease  for  life  the  iremSioder  ^  IMted  fo  the  h^nr%  of  A.  and 
B.,  and  during  the  oontmteu es  of  the  partiCQiar'eBliite,  A*'vuea,  spMdi 
vests  the  remainder  of  one  meiety  in  his-  hdt,  and  tbto  B.  di^, 
whereby  the  other  moiety  beooeaes  vested  in  Ute  hifir  of  B. ;  now  A.'s 
heir  and  B/s  heir  are  ntftjvkU  teiumiB  of  this  remainder,  bat  tenanCa 
in  common,  for  one  moiety  vested  at  one  time,  and  ^e  other  moiety 
vested  at  another"  (2  BJadc.  Oom;  chap.  12,  sab.  Joint  Tenancy). 
Bat  this  doctrine  aeems  to  be  eotifined  to  limitetiena  al  tohimoh  kw 
and  not  to  extend  to  estates  nJsed  by  aw^  t^tise,  or  hy  deti$e;  fer 
where  a  conveyance  was  to  Jbt  tue  \s('  A*  the  bnsband  fbf  file» 
remainder  to  the  use  of  B.«  the  wife,  for  life,  remainder  to  themes 
of  aU  the  iasoes  female  of  their  two  bodice,  and  the  hetra  of'  Yhe 
bodiea  of  such  issoes  female ;  A.  and  B.  had  issue  a- daaghter,"iild 
it  was  resolved  that  the  remainder  in  tail'totbe  isstiea  female  wHa 
not  so  attached  in  that  daughter,  me  not  to  be  dPfert^d  for  n-uMety 
on  the  birth  of  another  daaghter,  and  Holt,  J.,  iield'tliat  t&e'daogh- 
ters  wet&Jmia  ieiumii  of  the  freehold  and  tenanta  in  eomnsoa  of  the 
inberitatce ;  he  said  that  the  case  put  in  Coke  upon  I^eton  xi-dttdt- 
meat  to  the  use  of  the  feoffor  for  lil^,  and  of  such  wifieas  h^AbM 
afterwards  many,  that  on  their  subaequent  mttviagey^ef  and  ISie  "Mb 
were  jehit  tenants,  rahid  the  case  before  him ;  fi^it  Was  a'fUm  dftihi 
by  the  Mate  conveyance  which  he  aaid  (airdc  Joiiiti- tenanta;  hod  nsf 
the  time  of  vesting,  and  he  seemed  to  deny  a  caae  similar  to  the  one 
quoted   from  Blackstone  as  to  the  heirs  of  A.  and  B.  taking  as 
tenants  in  common  (Feame  Cont.  Remrs.  313).     Blackstone,  how- 
ever, alludes  to  the  case  which  guided  Holt,  J.  in  his  decision,  hot 
it  will  be  observed  that  that  was  a  limitation  hy  way  of  ase.  and 
therefore  cannot  be  taken  in  opposition  to  the  authoritiea  in  Coke 
Litt.  1 88a,  and  Kadc.  tnpr^. 
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8nL  I  thuik  that  the  two  ohiUrea  who  had  attaiiMd  twenty-ife 
ywr»  of  age  afe  tha  death  of  the  tenaat  for  life,  are  the  partiea 
entitled  to  take  upder  Ihia  hmkation  over ;  aiid  (bia  riew  of  the  caae 
appeara  to  be  aapported  by  the  deciaioo  in  Mogg  ▼•  Mogg,  I  MeriT. 
654,  in  arguing  which  ooanBel  said*  that  '*  ao  long  aa  an  estate 
remaina  an  estate  im/uturo  it  aaight  open,  bat  not  af^  it  had  taken 
effactp  or  bfcome  vested  in  poeeemon,"  an  opinion  in  which  the  court 
appears  to  have  ooineided  aa  to  all  such  property  aawaa  given  by  vay 
eifremamderf  and  the  €9gexA  Fcating ▼•  Allen,  aapporta  the  dootfine 
of  ezdadiBg-any  who  may  beoone  capable  after  the  dctermiaatioa 
of  the  preceding  estate,  as  in^  that  case  an  estate  was  given  to  tru»« 
tees  to  the  nse  of  M.  for  life,  Mmaioder  to  the  qse  of  all  and  every 
the  chiU  or  children  of  her  the  said  M»  who  should  attain  the  age 
of  twao^^one  yeaca^  at  her  death  M.  Mt  three  ehildreo  all  andar 
twcaty^one  years  of  age*  and  the  Coart  of  Bxcbeqaer  held  that  mm 
child  having  attained  the  ags  of  twem$j^meffemmmi  Air  dmfA,  the 
remainders  were  divested,  and  the  children  took  no  inteieat  in  the 
aetata  deviaed  (13  Uw  Joom.,  N.  S»«  £ioh,  74). 

4th.  Of  OMirse  froes  what  haa  been  previoualy  said  ft  viU  bo  saso 
that  I  doAot  caii8idartfaar9maiBdarv«^;iDMoggv«Moig<siQw^)» 
c<Miasel  atated  that  it  was  i»eU  known  that  in  eaaiKSyaiioea  qiaated 
ly  Iwe^-  00  Qoo  eoiild  take  who  waa  not  «a  atss  at  Am  tisaa  of  tba 
livery ;  bat  tbia  observation  does  not  aeeas  to  apply  to  the  caae  of  a 
contingeot  resssindar  lianited  apoa  m/reekM^  for  aUhoogh  no  interval 
ia  ^^dniited  between  tbo  delbenaioaition  of  the  p^iciilar  estate  and 
the  ▼eatipg  of  the  rosoainder,  yet  a  reaMiader  mtf^  het  eo  UmitHl 

(Faar^'s  Coat.  Remra.  310), 

Xneadscaxody  add  that  I  shaU  be  happgr  to  have  the  opiak>a  of 
som^  of  your  ajtber  oorrespoadenta  upon  the  iotereatiog  pointa  of 
real  property  law  infvdved  ia  thia  qaestioau  whsthdr  in  s^ppoft  •£ 
or  against  the  viawa  takea  bgr  me* 

J,  BaAoacom  (Withass). 

Nora.*^  We  have  given  eariy  insertion  to  the  above  anawsr^  as 
thei  evjdeal  oara  beatoved  qo  it  deserves  that  it  ahould  be  plated 
before  oar  readers  at  t^  aasUest  c^iportunity,.  If  we  do  not  shorty 
receive  some  commuaicatiasi  on  this  aDSwer*  we  shall  maka  ooe  or 
two  observatiooa  opon  it  ourselvea.^-^Eos. 
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[1849.] 


In  oar  last  namber«  when  speaking  of  the  resnlt  of  the  BoKter 
Term  Examination  (p.  96),  we  mentioned  the  large  proportion  (one 
in  ten)  of  the  rejected,  at  the  aame  ^me  intimating  that  «teo  this 
large  percentage  wonkL  probahlf  be  mneh  inereMed  at  'Wtam'  fytate 
ezaminatiotta.  And  our  prediction  haeheen  very  Speedily  verified,  aod 
to  an  extent  that  we  coi^  not* have  expected..  At  the  exainiDalNiB 
for  last  term  ninety  eandidatea  preaented  themaelveaterexftawnalioB* 
and  oat  of  this  number  no  less  than  twettif^  were  refttiei,  TUs  is  c 
fearfully  large  proportion,  and  will  doubtless  oanry  dismay  -Among 
those  who  liaife  shortly  to  undeiigo  the  ordeaL 

The  fact  is,  as  we  have  often  stated,  diaf  artioted  eleHts  go  tt^  to 
the  examination  merely  beeattse  they  have  'oomplet^  the  tefor  of 
their  service,  and  without  the  levist  reference  to  their  fiitiestf  for 
passhig  through  such  an  ordeal,  or  without  'once  tetting^'tlie  eiMnt 
of  their- learning;    The  conscience  has  heen,  whht  indeed  iB%hl 
have  been  expected  at  even  an  earlier  peridd,  that  Hie  'e^amiaeri 
observing  this  want  of  preparation  in  the  candidatea/lmfe^M  length 
determined  to  make  an  example  it\Atfk  t/hould*  coMp^Jfufiare^  i^i^ 
cants  to  bear  in  mind  that  ^wm  degree  of  knowledge  ia  mqrtslte^o 
pass  through  the  examination.     We  know  of  no  l)ette)'  phm  fo^  the 
articled  olerk,  than  that  of  tetting  his  knowledge  by  the^fikomiiiaiibn 
Questions.     If  he  duds  tiiat  he  can  lanaiaer  thraa-tertln  of 
fivediff^eat  sets  of  queatioBs,  he  may  conftidee  heihae  a  isir 
df  audoess,  but  tf  he  casmot^o  this,  itds  fboKsh  -la  the  eoolianBatto 
ridt  an  etawhiation.     This  mode  of.  testiag.  hiineiif  ia.;ao  akvioes 
and  eeslAiM  that  it  it  quite  astonishing 'that  eveiw  attioled  deiic  dass 
iM  Adept  it.  r.'K-y  *»/ 

One  thing  is  quite  clear,  namely,  that  it  will  not  do  kst  AtkM 
derks- lo  go  up  te  the  eaanination  witknnlf  tiieliverag»*fllocki'of 
legal  leemittg  li^hert&'possessed.  •  Theietwnt  he  mooh^-mlvna  pm- 
vieas  prsparation*  much  mote  steady  and  ayatematie  ■'f^^g^  *  Hie 
eaan^tioB  must;  be  looked  at  as  a  mnek  moreaflrioaajaffinr  Aaa  it 
has  hitherto  beea.  ->•>  '  «.■•■  w- .-■  . 

It  wift  be  seen  that  tlie  questioins  vn  Bqukif  tf^f  iNtfy  MGcMit"-- 
requiring  a  knowledge  of  equity  pteading  aoT'lo  be  ebelMd  IHtt 
Aj^kbourae^  or  Bmlth's  Handbeok.  The>OftriiliKt'I»<r'<teaitiBWi, 
too,  viHH  be  foand  very  trying.  parfleeta^%-rdqdMlg  l«  acjUilW* 
anoe  with  evidence. 
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COMMON  LAW. 

I.  Commencmg  dction. — ^The  OBoal,  and  indeed  the  only  mode  of 
commeocing  impersonal  actioa  is  bj  writ  of  Bummons  (Pract.  Com. 
Law,  65  ;  First  Book,  298).  The  mixed  action  of  ejectment  is 
commenced  by  delivery  of  a  declaration  (First  Book,  288 ;  Pract. 
Com.  Law,  421  ;  Princ.  Com.  Law,  12).  The  action  of  replevin  is 
cQfBmenced  in  the  new  connty  courts  (First  Book,  284 ;  Pract.  Com. 
Law,  417  :   1  Law  Stud.  Mag.,  N.  S.,  149,  150). 

IL  Oeckrim^ — ^The  next  step  a  plaintiff  takes  aft^r  service  of 
writ  is  ta  searob  if  defendants  have  appeared,  and  if  not,  to  appear 
ApC/.  Stat,  for  them  (Pract.  Com.  Law,  79).  bat  the  examiners  evi- 
d«ally  EiUnda  to  Uie  plaintiff's  declaring  as  being  the  next  step. 
Before  4aolar]ag^  care  should  be  taken  that  all  the  defendants,  or  at 
loaat  sfip^  of  tbwQ  as  the  pluntiff  declares  against,  be  in  court  (Pract. 
Com.  Iaw,  .78,  l^r  136). 

in.  Distringas  to  campei  e^^arwoe.'^^li  the  defendant  eaimot 
be.  ptjfso^alfy  (Pmct,  Coia.  Law,  74)  served,  the  plaintiff  may  pro- 
ceed, %(Q)  8iie  oat  ao  alias  writ»  and  enter  original  writ  on  a  roll,  and 
so  on  with  sobtf  qaent  writs  and  returns  until  service  is  effected  (see. 
Praot.  Com.  Law.  356, 357  \  First  Book«  308),  or,  more  speedily, 
he  may  fij^^y  to  the  court,  or,  more  osoally,  a  judge  at  chambers, 
for  a  distringas  to  compel  appefirance,  or  to  proved  to  outlawry 
(flee  6Li!^  St«d^M«^.  494,  495).  The  application  is  supported  by 
an  .affidavjit  stating  the  atlbem^  to  serve  the  writ,  and  that  the 
df  poaottt  believes  the  dpfendant  is  keeping  oat  of  the  way  to  av^d 
service  (see  Praot.  Com<  Law,  84,  85). 

rV.  Amestimff  dsfendmU^^^^U  the  defendant  is  going  out  of  the 
joriadactioD  of  the  oofart,  the  plaintiff  may  apply  to  a  jftdge  for  a 
capiaa. .  An  affidavit  ahoold  be  made  showing  a  good  cause  of  action 
to  the  amomt  of  £20,  and  the  ciroamstaooes  leading  to  the  beliel 
that  tile  defendant  ia  about  to  quit  £a^nd«  and  it  should  be  added 
that  the  defendant  will,  it  is  verily  believed,  "  quit  England  unlesa 
he  be  forthwith  apprehended  *'  (Pract.  Com  Law,  88—94 ;  First 

V.  FejiH0«*^  This  word  is  derived  ft^esr  vimattmm  or  vsnate,  signi*' 
fying  m  place  or  neighbonrhood,  and  it  was  used  in  the  jury  prooesa 
to  sumoBm,  the  jnry  ^  vicmeto,  t.  e.,  froas  the  placse  or  neighboor- 
hood  where  the  •canse  of  action  arose  (Holthoase,  424).  Bat  the 
jury  now  conges  from  the  body  of  the  county  mentioned  in  the  mar- 
gin of  the  declaration,  whiob,  therefore,  is  now  called  the  venue 
(Fftr«t  Book.  305 ;  Praot.  Com.  Law*  136).  When  the  action  ia 
loeaL  the  venue  must  be  laid  in  the  ooonty  where  the  cause  of  action 
aeoriwd ;  bnl  «hw  >t  is  traeaitory,  the  plaintiff  mav  lay  it  anywhere 
(Tbid.). 
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Vt.  Changing  f;aHie.  — ^  WHcto  the  eatise  of  action  h  locsl  the 
defendaot  cannot  change  the  tenue,  onlesB  nnder  very  Bpeciid  cir* 
cumatances  (Prict.  Com.  Law»  149-'-^154) ;  where  it  is  tranBitory.  the 
defeodaat  may  change  it  on  the  ordihary  affidavit,  except  the  actioQ 
be  on  a  epeciaky*  award,  bill,  or  note  (Pract.  Com.  Ijaw,  150). 
The  venae  is  changed  <m  a  hand  motion  of  connsel.  except  where  it  is 
changed  on  special  grotmda,  when  th^re  most  be  a  role  to  show  csoee 
(Phict.  Com.  Law,  159,  154). 

Vil.  FintU  and  intelrheut^ty  judgment, — In  debt,  except  where 
breaches  are  assigned  (Princ  Com.  Law,  135— 1?7),  the  judgment 
by  defiftolt  in  final,  whilst  in  assampsit  the  judgment  is  interlocotory 
only  in  the  first  instance  (Pract.  Com.  Law,  159,  392 ;  Ftrst  Book, 
315.  316). 

VIII.  Defective  pleading. — ^This  question  is  much  too  vague,  u 
tfie  defect  should  have  been  stated  in  order  to  enable  any  pne  to 
frame  a  correct  answer.  However,  where  a  pleading  is  (fefectire, 
aiid  it  be  not  such  a  matter  as  is  amendable  or  aided  at  comnoD 
law.  or  by  statute,  and  a  writ  of  error  would  lie,  the  defendant  may, 
after  verdict,  apply  to  have  the  judgment  arrested.  But'  /reqaently 
a  defect  may  be  cause  for  setting  aside  the  pleading  or  sSgnrug  judg- 
laent,  or  demurring.  Or  the  defect  may  be  such  as  would  entide 
the  plaintiff  to  judgment  non  obstante  veredicto  (see  infrd),  or  would 
ffiye  either  party  a  right  to  apply  for  a  repleader  (see  first  Book, 
314 ;  Pract.  Com.  Law,  276—278). 

IX.  Issue. — A  cause  is  at  issue  when  one  party  denies  expressly 
what  the  other  affirms,  or  agrees  that  what  the  other  has  denied 
shall  be  tried  by  a  jury,  or  decided  by  the  court.  It  is  the  comple- 
tion of  the  pteadhigs,  and,  indeed,  is  derived  from  eM^aki  sTj^ifftag 
an  eud.  I^et-e  may  be  several  issues  id  a  cause  (Pract.  Cdtti.  Law, 
160:  First  Book,  309). 

X.  Ptaintiff  abroad,  S(C. — Seturifg  fdr  etsts.-^li  tht  diffetatot 
be  out  oi  the  jmlsAetion  of  the  court,  the  ddbndant  may  appff  for 
security  for  costs.  The  application  ehoiild,  in  getieral.  b^  made 
before  issiie  is  joined  (PHact  Com.  Latr,  175 — 179). 

XL  VerAct-^Kmia^. — On  a  verdict  Tor  a  defendant,  tfce  plain- 
tiff eaftnot  bring  afiothet^  aeHon*  f6r  ^te  same  cause,  br  at'leut 
tiie  former  i»erdic«  ttay  be*  pieadi^,  wUlst,  wl^ere  \it  H  meicff 
nonsoited,  he  eaa*  bring  such  secbnd  a<5tion  (Phmt.  Coin.'  Lftw, 
aw,  M9). 

'XH.  AToa  ahiimh  vereiktc-'^k  judgmeiit  non  ohstmdevmtMe 
is  fibtaiued  by  a  f  MtiA^  wherfr  the  defendatit's  "{jleas  though  fobnd 
for  him  ^att  n6  aMwer  in  pe^it  of  hw  t6  thfe  plaintHTi  daitts ;  as 
whertr  the  plea  confesses  the  catvse  of  action,  and  avoids  it  by  mtt- 
ter  which  ia  eleatly  on  the  fsoe  of  the  record,  Uo  answer  to  ft  (Pii^- 
Com.  Law.  376).    The  judgment  is  obtained  on  motion  to  die 
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conit.     Neither  party  is  entitled  to  eosts  (see  6  Law  8tod.  Mag. 
235  ;  auie.  pp.  82,  S3). 

XIII.  Feiffnfid  issue. — A  feigned  issue  is  one  directed  by  a  court 
wlthpat  (laTing  recourse  to  the  ordinary  proceedings  in  the  action. 
It  is  a  short  statement  of  the  points  in  dispate.  and  therenpon  the 
parties  proceed  to  trial.  A  feigned  issoe  is  directed  at  law  where  a 
defendant  sued  is  threatened  with  proceedings  by  a  third  party  who 
claims  the  subject-matter  of  the  suit,  and  the  defendant  who  does 
not  claim  any  interest,  hot  is  willing  to  pay  the  right  party ;  or 
where  the  sheriff  has  seized  goods  of  a  defendant,  and  a  third  party 
alleges  they  are  his ;  in  such  cases  a  feigned  issue  is  directed.  The 
ifiene  is  directed  by  the  court,  or  (more  nseaUy),  by  a  judge  at  chaoai- 
bers,  and  if  the  parties  disagree  on  the  form,  the  judge  settles  same 
(?ract  Com.  Law,  371—380). 

XIV.  Enforcing  verdict  im  feigned  ismte. — ^Where  a  verdict  is  had 
on  a  feigned  issue^  the  successful  party  must  i^ply  to  the  oourt  or 
judge  directing  the  issue,  for  a  rule  or  order  for  allowance  ol  ooats« 
which  are  in  the  discretion  of  the  ^urt  or  judge»  and  may  be  appor- 
tioned  between  the  parties.  The  court  has  no  jaricdictioa  whttNi 
the  ongiDsl  order  was  Boade  by  a  judge.  The  party  has  fifteen  ds^ys 
after  taxation  to  pay  (2  DqwI.  N.  S.  361 ;  6  IX>wL  293 ;  Pract 
Com,  Law,  380;  7  DowU  721). 

XV.  Jfithdrmting  jmvr.^^lf  a  juror  be  withdrawn,  each  party 
pays  his  own  oosU,  and  the  action  is  put  anjsnd  to  (Pract.  Com* 
Law.  238). 


L  Mmriei  wanum'sfwimrs  rights* — A  masried  woman  may  dis- 
pose of  property  to  which  she  will  become  entitled  on  the  happening 
of  a  future  cTcnt,  if  it  relate  to  realty ;  but  if  it  is  aa  intetest  in 
penonalty  only  riie  cannot  dispose  efiectnaUy  of  it  (see  8  &  9  Vict, 
c.  106.  s.  6 ;  Frinc.  £q.  429—434 ;  6  Law  Stod*  Mi^.  231). 

-  IL  Bill  against  irnstes  vnwilling  to  acL — ^A  party  a|^ointed  trus* 
tee  without  his  consent,  and  who  is  anwilling  to  act,  should,  if  s  bttl 
be  filed  against  him,  put  in  a  disclaimer  (soe  Fracti  £i|uity,  165, 
156.  aa  to  disdsimer  being  aocompsniad  by  answer).  If  there  have 
been  a.  disclaimer  before  the  snit  is  institoted,  by  deed  (Stam^  v« 
E|ph.  1  My«  and  Ke.  199),  the  trustee  ought  not  to  be  made  a  party 
to  the  suit  (Richardson  v.  Hulbert,  3  Anstr.  68).  But  if  he  has 
SQt  so  actual^  disclaimed  he  is  properly  made  a  psrty  (NorwnjF^  v. 
Norway^  2  MyL  and  Ke.  278 ;  Biay  v.  West,  9  Sim.  429).  He 
will  onlj  be  entitled  to  costs  as  between  party  and  party,  except  per^ 
ha^  whens  tbe  plaintiff's  subsequent  conduct  has  been  Yesatious 
ilbuL  i  Williams  v.  Longfellow,  3  Atk.  582 ;  Skerratt  t.  Bendey, 
1  .Russ.  and  Myl.  655«  hut  semile,  overruled,  2  Myl.  and  K.  278). 
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III.  Wife* 9  equity  to  a  seitleiment, — Where  a  married  woman 
becomes  entitled  to  a  legacy  not  given  to  her  separate  nse*  if  the  has* 
band  is  obliged  to  come  into  equity  to  recover  same,  the  court  will 
oblige  him  to  make  a  suitable  settlement  on  the  wife  out  ol  tiie 
amount  of  the  legacy.  It  seems  to  be  doubtful  whether  or  not  the 
wife  can  go  into  equity  and  force  the  husband  to  make  a  settlement 
where  <he  can  recover  it  without  the  interposition  of  such  court.  On 
principle  she  ought  to  have  that  right,  and  it  has  been  decided  in  the 
case  of  his  proceeding  in  an  ecclesiastical  court,  a  court  of  equity  will 
interpose  (see  Princ.  Equity,  417—419,  where  the  subject  is  very 
fully  considered). 

IV.  Covenant  to  ineure,  relief  in  equity. — It  is  a  general  rule  that 
courts  of  equity  will  not  give  relief  against  a  re-entry  for  forfeiture 
by  reason  of  a  breach  of  covenant  in  a  lease,  if  the  amount  of  com- 
pensation cannot  be  ascertained  by  mere  computation  (Princ.  Eq. 
388),  and  the  courts  have  always  refused,  on  this  principle,  to  inter- 
fere where  the  forfeiture  is  occasioned  by  the  omission  to  insore 
pursuant  to  a  covenant  (Princ.  E^.  389) ,  unless  there  be  frand, 
mistake,  or  accident  {Tlnd, ;  and  see  Arch.  Land,  and  Ten.  833, 
334 :  Coote's  Land,  and  Ten.  280,  656 :  Rolfe  v.  Harris,  2  Price, 
206,  note ;  Reynolds  v.  Pitt,  2  Price,  212,  n.  ;  19  Ves.  134 ;  Thomp- 
son V.  Guyon,  5  Sim.  65).  Neither  would  a  court  of  equity  give 
relief  in  the  case  put  in  this  question,  for  there  has  been  a  breach  of 
covenant,  for  the  landlord,  though  in  fact  he  has  not  smtained 
any  actual  loss,  cannot  by  any  money  payment  be  put  into  the  same 
position  as  he  was  entitled  to  be  under  the  covenant.  The  case  of 
Green  v.  Bridges  (4  Sim.  96),  is  very  near  this  case. 

V.  Perpetvatinq  teetimony. — The  party  entitled  in  remainder  may 
file  a  bill  to  perpetuate  testimony,  and  thus  have  the  benefit  of  the 
testimony  of  the  witnesses  should  they  be  dead  when  the  will  is  dis- 
puted. This  is  allowed  to  be  done  where  the  matter  cannot  be  im- 
mediately tried,  as  otherwise  important  testimony  might  be  lost  (see 
Princ.  £q.  450 ;  I  Law  Stud.  Mag.,  N.  S.,  Abr.  Eq.  32).  It  is 
plain  that  the  devisee  in  remainder  could  not  during  the  subsistence 
of  the  life  estate  take  any  steps  to  enforce  his  claim. 

VI.  Distringas  on  stock — Restrmninq  order.  — ^The  moat  speedy 
and  summary  way  of  preventiof^^  a  transfer  and  apprehended  mis- 
application of  stock  standing  in  the  names  of  trustees,  is  to  issue  a 
d&strinqus,  which  may  be  done  on  making  an  affidavit  in  the  form 
prescribed  by  orders  of  the  court.  Tliis  is  under  sect.  5  of  5  VicC. 
c.  5.  But  this  writ  is  in  force  only  for  eight  days  after  request  for 
transfer  by  the  trustees.  Another  method  which  may  be  had  recourse 
to  in  the  first  instance,  or  after  the  distringas  has  been  issued,  is  to 
obtain  a  reetraininq  order  from  the  Court  of  Chancery  on  motion 
without  notice  or  by  petition.     This  is  under  sect.  4  of  5  Vict 
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c.  5»  anil  It  aeeais  that  the  order  remaiiM  in  force  uottl  disehargtd, 
wltioh  may,  it  aeema  be  done  uRleaa  a  bill  m  £led  within  a  reftsoa- 
able  time  (see  exp.  Field,  1  You.  aad  ColL  2 ;  re  Uertiiordi  1  Hare» 
584 ;  1  FhilL  129 ;  2  Dao»  Praet.  1^1,  1553  ;  iee  aa  to|Mrtiee  to 
ftocb  a  bill.  PracC  £q.  59,  60), 

VII.  Parties  /e  suit — Devisees  of  real  esiaie,--'la  theeaee  here 
put  A.  and  B»  wuiild  be  the  proper  partiea  ta  make  deiendaete.  The 
beir-at-law  would  not  be  required,  anleas  bdeed  it  were  aought  to 
have  the  will  eatabliahed  agaioat  hioa  (eee  31st  Order,  Aug.  1841  t 
Praet.  £q.  66).  llie  apecifie  legatee  aod  the  aaaqitaata  am  boI 
necessary  parties,  they  being  sufficiently  represented  hy  the  devisees 
ia  trust,  who  have  a  power  of  aale  and  to  -give  diicha^^aa  provided 
by  the  30th  Order  of  26th  Auguat,  1841r  stated  Frael.  £q.  pp.  65« 
66,  76.  If,  indeed,  the  power  of  sale  were  aot  an  immediate  oneu  it 
might  be  otherwise  (see  Cox  v.  Barnard,  5  Hare,  253).  The  co* 
residuary  legatee,  H.,  ought  be  a  necessary  party,  if  owmg  to  • 
breach  of  trust  the  whole  fund  should  not  be  fortheomiog  (see- 
Leoaghao  v*  Smith,  2  PbilL  301 ;  S.  C.  16  Law  Joani.,r  N.  S^ 
Cksioc,  376 ;  11  Jur.  503  ;  eee  further  Pract.  Eq.  79.  80). 

Vi|L  Heir^Mt'lqw  party  to  suiL^^The  heir-at-law  of  a  defeased 
persQU  i>agbt  to  be  made, a  party  to  e  suit  &)r  the  admiRiatratioa  el 
the  estate  of  aoch  person  where  it  ia  desired  to  have  the  will  eata* 
blisbed  against  him  (Pract*  £q.  64).  So  in  suits  by  specialty  credi- 
tors, for  satisfaction  of  their  demands  out  of  the  real  estate  of  a 
p^jTson  deceased,  the  heir  should  be  brought  before  the.coort  ^Prac* 
Eq.  80). 

IX.  Assignment  of  fund, — The  assignee  of  a  trust  fund  should 
imoQ^dieitdiy  give  jeq^ice  of  the  assignment  to  the  trustees  (Prime. 
Eq:.^0a-r-3J0;  6  I>w  Stud.  Mag.  85.  127;  7  Jar.  pt  2,  p.  343; 
9  Jar,  934). 

X.  Payment  qf  legacies  ami  simple  contract  debts  before  sffecialties^ 
— The  order  .of  admiAistration  is  to  give  apriocity  to  debts. by  spe*^ 
cislty.  thea  come,  simple  contrast  debts»  and  ^terwsrds  legacies 
(Priii^c.  B^»  12^,  130)k  It  is  cleac  that  if  an  executor;  p«^8  legacies 
without  passing  his  accounts  in  Chancery,  be  will  be  liable  (to  the 
extent  o£  asj^^ts}  to  the  payment  of  debts,  even  though  he.  had  no 
notice  of  them  (Princ.  Eq.  129;  3  Myl.  and  Cr.  122;  1  Beav.  540). 
Bat  if  an  executor  pay  simple  contract  debts  before  specialties,  not 
having  any  notice  of  the  latter,  he  is  not  in  anj  way  chargeable^  if 
he  have  po  other  assets  (see  Smith  v.  D^y.  2  Meea«  aad  W*  684; 
2  Stc^h.  Cpip.  1 94.  2nd  edit, :  also  4  Law  Stud.  Mag.  19, 20.  where 
this  subject  is  explained).  As  tp  covenants  to  indemnify  not  broken 
at  testator's  decease,  see  vol.  i.,  N.  S^  I64«  165. 

XI.  Executor  retaining  debt. — An  executor  or  administrator  is, 
entitled  to  retain  a  debt  due  to  himself  in  preference  to  other  jcrecjii-, 

Supp,  No.  8.]  I 
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tors  of  equal  degree,  though  there  he  the  usual  decree  for  admnis- 
tration  (Princ.  £q.  130,  131  ;  5  Russ.  29;  1  Sim.  and  Stn.  458). 

XII.  Administration  suit — Restraining  action. — After  a  decree  ia 
an  administratioQ  suit,  a  creditor  capable  of  comiug  in  under  sodi 
decree  cannot  proceed  at  law  (see  Princ.  £q.  127,  128). 

XIII.  Administration  suit — One  executor  dying, — If  in  an  admin- 
istration suit  one  of  two  executors,  defendants,  dies,  the  anit  it  should 
aeem  is  abated,  or  at  least  may  not  be  capable  of  being  e£fectuaUy 
prosecuted.  The  point  is,  however,  anything  but  dear  (see  2  Dsb. 
Pract.  249.  250,  2nd  edit.).  The  reason  why  it  is  said  that  the 
representatives  of  the  deceased  executor  should  be  brought  before 
the  court  is,  that  as  all  the  executors  of  a  testator  have  a  right  to 
receive  the  assets  (see  Princ.  £q.  355 — 357).  part  might  be  in  the 
hands  of  one,  and  part  in  another,  and  so  complete  rdief  could  not 
be  obtained  without  making  the  representatives  of  the  deceased  exe- 
cutor parties,  as  some  parts  of  the  assets  may  be  in  their  hands  (see 
Hall  V.  Austin,  10  Jnr.  452). 

XIV..  Injunction — Issue. — Where  an  injunction  is  granted,  the 
court  where  the  matter  is  not  of  exclusively  equitable  oognixanoe, 
generally  directs  an  issue  to  be  tried  in  order  that  the  legal  right  may 
be  settled  by  a  jury  (Princ.  £q.  248  ;  12  Jur.  404). 

XV.  Unrolling  decree. — ^The  enrolment  of  a  decree  preveata  a 
re-hearing  before  the  same  judge,  or  an  appeal  to  the  Chanceflor 
(First  Book,  336 ;  Pract.  £q.  p.  312). 

BANKRUPTCY  (Mag.  vol.  1,  N.  S.,  p.  176). 

I.  Adjudication. — In  order  to  obtain  an  abdication  in  banknipticy» 
proof  must  be  given  before  the  commissioner  of  a  good  petitioniag  cre- 
ditor s  debt  (ante,  50 ;  First  Book,  248),  of  the  party  being  a  trador 
(ante,  20,  49.  86),  and  that  he  has  committed  an  act  of  baakrnplcy 
(ante,  20 ;  see  First  Book,  249  ;  2  Steph.  Com.  143,  2ad  edit.)« 

II.  Acta  of  bankruptcy. — ^The  principal  acts  of  bankruptcy  are* 

1 .  Departing  from  dwelling-house,  or  realm,  or  otherwise  absentiDg. 

2.  Beginning  to  keep  house  or  remaining  abroad.  3.  Procunng 
or  suffering  arrest,  or  going  to  prison,  or  allowing  to  be  outlawed. 
4.  Procuring  goods,  money,  or  chattels  to  be  attached  or  takcft  m 
execution.  5.  Making  fraudulent  conveyance,  gift,  hc^  of  lands* 
goods,  or  chattels.  These  acts  must  be  done  with  intent  to  defeat 
or  delay  creditors  (2  Steph.  Com.  139,  2nd  edit.).  6.  So  lying  ia 
prison  for  twenty- one  days  or  escaping  ;  or  making  a  private 
arrangement  with  the  petitioning  creditor  after  docket  struck 
(5  Law  Stud.  Mag.  26,  27  ;  ante,  p.  50),  are  acts  of  bankruptcy. 
But  the  priDcipal  act  of  bankruptcy  arises  from  the  debtor  aot 
paying,  &c.,  after  being  summoned  in  the  Court  of  Bankruptcy 
ao  to  do  (see  2  Law  Stud.  Mag.  370—373,  438—443,  473 — 478>. 
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t!t.  Compulsory  act  of  bankruptcy* — A  creditor  can  hardly  be  said 
to  be  able  to  compel  his  debtor  to  commit  an  act  of  bankraptcj ; 
but  he  may  be  active  in  forcing  him  to  do  so.  by — 1.  Arresting  or 
detaining  him  in  prison  for  debt,  when  if  the  debtor  cannot  get  oat 
within  twenty-one  days  he  commits  an  act  of  bankruptcy.  2.  And  so 
the  creditor  may  summon  the  debtor  before  the  Court  of  Bankruptcy 
to  pay  or  secure,  &c.,  the  debt,  and  in  default  the  debtor  will  com- 
mit an  act  of  bankruptcy  (sec  1    Law  Stud.  Mag.,  N.  S.,  79,  80  ; 

2  Law  Stud.  Mag.  441,  442,  474—477 ;  2  Steph.  Com.  140,  141, 
2nd  edit.). 

IV.  Attorney  bankrupt, — An  attorney  or  solicitor,  as  such,  is  not 
liable  to  the  bankrupt  laws,  but  he  may  make  himself  amenable  to 
them  by  acting  as  a  scrivener,  and  as  such  "  receiving  other  men's 
moneys  or  estates  into  his  trust  or  custody  "  (see  Lott  v.  Melville, 

3  Man.  and  Gr.  40 ;  Selw.  N.  P.  196 ;  s'jur.  436,  683). 

y.  Disputing  adjudication.  —  The  bankrupt  may  dispute  the 
validity  of  the  adjudication  by  showing  cause  against  it  before  it 
is  advertised  in  the  Gazette  (F^rst  Book,  249),  or  by  petitioning 
the  court  within  a  limited  period  (ante,  87),  or  by  bringing  an  action 
against  the  assignees  (see  Selw.  N.  P.  192.  11th  edit. ;  re  Thorold, 
1  Phill.  239 ;  3  Mont.  Deac.  and  De  Gex,  285  ;  8  Jur.  831  ;  ante, 
p.  87). 

VI.  PubUc  meettngs.-^At  the  first  public  meeting  debts  are  proyed, 
assignees  chosen,  and  the  bankrupt  surrenders,  if  he  pleases.  At 
the  second  public  meeting  debts  are  proved,  and  the  bankrupt  sur- 
renders, if  he  have  not  already  done  so.  His  final  examination 
then  takes  place.     An  audit  meeting  is  also  appointed. 

VIL  Fiat  by  trader. ^^X  debtor  may  himself  sue  out  a  fiat,  on  first 
filing  a  declaration  of  insolvency  (7  &  8  Vict.  c.  96,  &  41  ;  6  Law 
Stud.  Mag.  248,  249  ;  2  Id.  27.  344,  443,  520). 

VIIL  Sale  not  making  trader, — A  party  may,  without  subjecting 
himself  to  the  bankrupt  laws,  sell  articles  of  merchandise  where  he 
has  no  general  intention  to  get  his  living  by  such  means  (1  Rose, 
84,  402  ;  1  Term  Rep.  572).  So  where  he  is  an  infant  (9  Ring. 
865 ;  2  Law  Stud.  Mag.  370),  or  where  an  executor  or  trustee 
merely  sells  oflT  the  stock  in  trade  of  the  deceased  (2  Law  Stud. 
Mag.  519;  1  Atk.  102 ;  Harr.  N.  P.  652,  653). 

IX.  Members  of  companies, — ^The  members  or  subscribers  of  an 
incorporated  commercial  or  trading  company,  established  by  charter 
or  act  of  Parliament,  are  not  liable,  as  such,  to  become  bankrupts. 
This  is  expressly  enacted  by  6  (xeo.  4,  c.  16,  s.  2  (see  Harrison's 
N.  P.  651,  and  note  (h)  there ;  see  also  s.  2  of  7  &  8  Vict.  c.  111. 
Mr.  Stephen,  voL  ii,  p.  137,  n.  seems  to  think  this  last  act  has  affected 
the  6  Geo.  4,  c.  16,  s.  2). 

X.  Fiat  against  joint'Stock  company, — In  order  to  obtain  a  fiat 
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against  a  joint^stLick  company,  a  creditor  not  having  a  judgment. 
&c.»  mast  (7  &  8  Vict.  c.  1 11,  s.  7)  file  an  affidavit  of  debt,  of  a 
proper  amount,  in  a  court  of  law,  and  sue  out  a  writ  of  aummooa, 
which  must  be  served  on  the  chief  clerk,  &c..  of  the  company.  If 
the  company  do  not,  within  one  calendar  month,  pay,  &c.,  such  debt, 
or  make  it  appear  to  a  judge  that  it  is-  their  intention  to  defend  the 
action  upon  the  merits  and  enter  an  appearance  accordingly,  the 
company  will  be  deemed  to  have  committed  an  act  of  bankruptcy. 
By  fis.  5  &  6,  creditors  having  a  judgment  or  decree.  &c.,  may  serve 
a  fourteen  days'  notice  requiring  payment.  So  by  s.  4,  the  company 
itself  may  resolve  that  it  is  unable  to  meet  its  engagements,  and  that 
shall  be  an  act  of  bankruptcy.  This  act,  is,  however,  seldom  acted 
on,  as  the  affairs  cannot  be  properly  wound  up.  which  is  accom- 
plished under  11  &  12  Vict.  c.  45,  noticed  1  Mag.,  N.  S.,  pp.  63 — 
($5,  167—171. 

XL  Reputed  oumership^-^Vro^rty,  t.  e.,  goods  and  chattels,  of 
third  persons  in  the  bankrupt's  possession  at  the  time  of  the  fiat, 
will,  if  he  have  taken  upon  him  the  sale,  alteration,  or  disposition 
thereof  as  owner,  pass  to  the  assignees  (6  Geo.  4.  e.  16«  «.  72; 
6  Law  Stud.  Mag.  362;  ante,  p.  21 ;  First  Book.  250). 

XI  I.  Security /or  debt. — Where  a  creditor  has  a  legal  or  equita- 
ble security  for  his  debt  (as  a  mortgage)  with  a  power  of  aak,  he 
may  at  once  apply  to  the  commissioner  to  take  the  account,  and 
thereupon  the  property  will  be  sold  by  the  assignees,  and  if  there  is 
any  deficiency  the  creditor  will  be  allowed  to  prove  for  same  and 
receive  dividends  thereon.  If  there  be  no  power  of  sale,  a  petition 
must  be  presented  to  the  Vice- Chancellor  in  bankruptcy  for  an 
order  to  sell.  If  there  is  any  deficiency,  a  di^dend  may  be 
received  on  same  (6  Law  Stud.  Mag.  250;' 5  Id.  293 — 295  ;  «B/e. 
p.  21). 

XIII.  Leaseholds. — The  assignees  of  a  bankrupt  are  not  bomd  to 
accept  leasehold  property  of  the  bankrupt  which  will  be  of  no  value 
to  the  estate  (see  Princ.  Com.  Law,  108— '11 1 ;  6  Law  Stud.  Mag. 
250. 

XIV.  Assignee  purchasing. — An  assignee  cannot  purchase  pro- 
perty of  the  bankrupt  at  a  sale  unless  he  have  first  obtained  leave  to 
bid  (see  1  De  Gex,  265). 

XV.  Fraudulent  preference. — In  order  to  constitute  a  fraudulent 
preference  of  a  creditor  it  should  be  shown  that  the  tranaaction  was 
voluntary,  made  in  contemplation  of  bankruptcy,  and  with  a  view 
to  prefer  the  particular  creditor.  "  The  proper  definition  of  a  fraud- 
ulent preference  is  a  voluntary  preference  moving /rom  the  bankrupt 
in  favour  of  a  particular  creditor,  and  in  contemplation  of  bank- 
ruptcy." Per  Parke,  J.,  in  Morgan  v.  Brundrett,  2  Nev.  and  M, 
287 :  S.  C.  5  Bam.  and  Adol.  298 ;  see  2  Law  Stud.  Mag.  239. 
240;  Old.  251. 
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CONYXTANCINO  (vol.  1.,  N,  S.,   176). 

I.  Uses  and  trusts, — A  use  is  that  interest  which  the  statute  of 
uses  has  transferred  into  a  legal  estate  ;  a  trust  is  the  right  to  enjoy 
the  profits  and  to  call  for  a  conveyance  of  the  legal  estate  in  equity 
(First  Book.  204;  Princ.  Eq.  267). 

II.  Chattels  real.  —  A  chattel  real  is  an  estate  in  lands  not 
amounting  to  a  freehold  (1  Steph.  Com.  268,  2nd  edit;  First 
Book,  228). 

III.  HusbaneTs  rights  to  chattels  real. — ^The  hushand  may  dispose 
of  the  chattels  real  of  his  wife  during  the  coverture,  and  if  he  sur- 
vive her  he  will  be  entitled  to  them  (First  Book.  236). 

IV.  Uses  in  strict  settlement. — By  uses  in  strict  settlement  are 
meant  those  limitations  which  prevent  the  estate  settled  from  beiug 
alienated  until  the  eldest  son  attains  twenty-one.  The  limitation 
may  be  to  the  parents  for  life  with  remainder  to  the  first  and  other 
sons  of  their  bodies  and  their  respective  heirs  male,  and  afterwards 
(generally)  to  the  daughters  and  the  heirs  of  their  bodies  as  tenants 
in  common.  Formerly  a  limitation  to  trustees  to  preserve  contingent 
remainders  was  inserted,  but  this  is  not  now  in  general  necessary 
(see  Watk.  Convey,  by  White,  111 — 112;  Id.  by  Merrifield.  81  — 
83  :  Princ.  Eq.  283 — 292). 

V.  Leases  for  life,  8fC. — A  lease  for  the  life  of  the  lessee  passes  a 
freehold  interest,  whilst  a  lease  for  ninety-nine  years,  if  he  shall  so 
long  live,  only  passes  a  chattel  interest. 

VI. — Lease — Lessee^s  and  assignee's  liahility. — A  lessee  is  always 
liable  on  the  express  covenants  of  the  lease,  whereas  an  assignee  by 
his  assignment  over  gets  rid  of  all  liability  for  subsequent  breaches, 
except  so  far  as  he  may  have  rendered  himself  liable  under  an  indem- 
nity (Princ.  Com.  Law,  106,  127,  128). 

VII.  Lease — Lessee* s  Executor's  liability.  —  An  assignee  of  a 
lessee  is  liable  whilst  he  continues  such  to  the  extent  of  the  cove- 
nants in  the  lease,  whilst  the  executors  of  the  lessee  are  liable  only 
to  the  extent  of  what  the  property  yields  (Princ.  Com.  Law,  115, 
127), 

VIII.  Lease  by  tenant  for  life, — ^The  lease  for  years  of  tenant  for 
life  binds  the  remainder-men  only  where  it  has  been  confirmed  by 
them  (Bac.  Abr.  tit.  "  Leases,"  I.  2). 

IX.  Length  of  title. — A  purchaser  of  a  freehold  estate  usually 
requires  a  sixty  years'  title  (Cooper  y.  Emery,  1  Phill.  388 ;  8  Jur. 
181  ;  Princ.  Equity,  218). 

X.  Verifying  pedigree, — ^The  evidence  uisually  adduced  for  the 
purpose  of  verifying  a  pedigree  is  as  follows  : — authenticated  cer- 
tificates of  marriages,  births,  deaths,  extracts  from  family  Bibles, 
inscriptions  on  tombstones,  statements  in  wills,  recitals  in  deeds  or 
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in  a  bill  in  Chancery  (11  East,  504  ;  B611.  N.  P.  246),  the  books  in 
the  Herald's-office  (J.  Jones,  224),  declarations  of  persons  well 
acqaainted  with  the  family,  undisturbed  possession  in  accordance 
with  the  pedigree  (see  1  Prest.  Abst.  43,  ei  seq, ;  1  Rnss.  Rep.  601  ; 
2  Atk.  Convey.  643). 

XL  Judffment.^A  jadgment  at  law  becomes  a  charge  on  real 
estate  from  the  time  of  its  being  signed,  but  as  against  pnrebaserB, 
mortgagees,  and  creditors,  only  on  its  being  registered  (ante,  25,  26 ; 
6  Law  Stud.  Mag.  204  ;  Pract.  Com.  Law,  281 — 285). 

XII.  Incumbrances, — A  search  should  be  made  for  jadgmeots,  fit 
pendens,  and  crown  debts,  against  the  vendor  of  a  rral  estate.  It 
should  also  be  ascertained  whether  he  has  or  not  been  bankrapt  or 
insolvent,  though  the  necessity  for  these  latter  searches  baa  been 
somewhat  diminished  by  recent  enactments  (6  Law  Stud.  Bfag.  204 ; 
Fint  Book.  250,  251). 

XIII.  Execution  6/  wilL — ^A  will,  wheUier  of  real  or  peraooal 
estate  (with  certain  exceptions),  should  be  in  vnriting,  be  signed  at 
the  foot  or  end  thereof  (1  Law  Stud.  Mag.,  N.  S.,  166  ;  13  Jar. 
568),  in  the  presence  of  two  witnesses  present  at  the  same  time,  and 
they  must  subcribe  in  the  presence  of  the  testator,  and  it  ia  better 
for  them  to  do  so  in  the  presence  of  each  oth&r  (see  7  Jar.  205  ; 
ante,  p.  98  ;  3  Curtis,  79,  395  ;  Browell's  Stat.  203,  note). 

XV.  Alienation  by  married  vfoman, — ^A  married  woman's  convey- 
ance of  her  real  estate  will  be  ineffectual  unless  her  husband  join 
therein,  except  in  cases  in  which  the  court  dispenses  with  his  con- 
currence (1  Steph.  Com.  553, 555 ;  First  Book.  217, 218  ;  Browdl's 
Stat.  97,  135,  277.  278). 

CRIMINAL    LAW. 

I.  Accessary  -^  Controverting  principal's  conviction.  —  Thoagh 
upon  an  indictment  against  an  accessary,  the  record  of  con« 
viction  is  evidence  of  the  guQt  of  the  principal,  yet  it  is  not  soeh 
conclusive  evidence  as  to  preclude  the  accessary  from  endeaToariBg 
to  prove  the  principal's  innocence  (Forster,  365 — 368 ;  R.  v.  Smith. 

I  Leach,  228 ;  Archb.  Crim.  Evid.  688,  689,  690).  There  does 
not  now  seem  to  be  any  advantage  derivable  from  this,  as  by  the 

II  &  12  Vict.  c.  46  (First  Book,  479,  480;  1  Law  Stud.  Mag., 
N.  S.,  9).  both  the  accessary  before  and  after  the  fact  may  be  tried 
for  a  substantive  felony  though  the  principal  have  not  been  convicted 
(1  Law  Stud.  Mag.,  N.  S.,  9). 

II.  Insanity. — Where  the  jury  acquit  the  prisoner  on  the  grmmd 
of  insanity  they  must  find  specially  whether  he  was  hisane  at  the 
time  of  the  commission  of  the  offence,  and  whether  he  waa  acqmtled 
on  that  account  (39  &  40  Gfeo.  3,  c.  94 ;  4  Steph.  Com.  10-2, 
2nd  edit.). 
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III.  TVmwrJMy.  ^*  Formerly,  in  miademeanon,  the  defendant 
ooald,  and  uMially  did,  traverse  over  to  the  sesaion  after  pleading  not 
guilty.  Bat  by  i  Geo.  4,  c  4,  a.  3,  this  right  is  narrowed,  and  it 
is  provided  in  cases  of  mtademeanors  (except  for  non-repair  of  high- 
waya)»  that  where  the  defendant  has  been  committed  to  custody,  or 
held  to  bail  twenty  days  before  the  assizes  or  sessions  at  which  the 
kidietmiaU  ia  found,  the  defendant  shall  plead  to  the  indictment,  and 
proceed  to  trial  at  the  Mine  assizes  or  sessions,  unless  a  writ  of  cer" 
Uarori  is  dehvered  before  the  jury  are  sworn.  And  by  sect.  5,  that 
where  the  defendant  has  not  been  committed  or  held  to  bail  twenty 
dava  before  the  session  at  which  the  indictment  is  foand,  bat  has 
been  oommitted  or  held  to  bail  to  answer  for  such  ofieoce  at  some 
mUne^litent  session,  or  has  received  notice  of  the  indictment  being 
loond,  twenty  days  before  such  subsequent  session,  he  shall  plead  to 
the  indictment  at  such  subsequent  session,  and  the  trial  shall  pro- 
ceed thereon  at  the  same  session,  unless  a  writ  of  certiorari  is 
delivered  before  the  jury  are  sworn* 

IV.  Several  counts. — Counts  for  distinct  misdemeanors  may  be 
included  in  the  same  indictment ;  for  it  is  a  rule  that  several  offences 
which  may  be  tried  by  the  same  rules,  and  which  have  the  same 
legal  character,  may  be  charged  in  one  indictment  (2  Hale,  173; 
Dickinson's  Sess.  170,  5th  edit). 

y.  Former  conviction. — A  prosecutor  cannot  give  in  evidence  a 
former  conviction  until  the  prisoner  has  been  convicted  of  the  subset 
qoent  felony,  unless,  indeed,  evidence  be  given  by  the  prisoner  of 
good  character,  or  it  be  elicited  by  him  on  cross-examination  (Gad- 
bury's  case.  8  Car.  and  Pay.  676).  A  certificate  containing  the 
substance  and  effect  only  (omitting  the  formal  part)  of  the  indict- 
ment and  conviction  for  the  previous  felony,  purporting  to  be  signed 
by  the  clerk  of  the  court,  &c.,  is,  upon  proof  of  identity,  sufficient 
evidence  of  the  first  conviction,  without  proof  of  the  signature  or 
ofiicial  character  of  the  person  appearing  to  have  signed  the  same 
(see  7  &  8  Geo.  4.  c.  28,  s.  11,  as  amended  by  6  &  7  Will.  4. 
c.  Ill;  Archb.  Crim.  Evid.  126.  794—696.  10th  edit.;  Ros- 
coe's  Crim.  Evid.  222,  223.  2nd  edit. ;  Reg.  v.  Crofts,  9  Car.  and 
P.  219). 

VI.  Burglary, — Burglary  is  the  breaking  and  entering  or  breaking 
out  of  a  dwelling-house  of  another  in  the  night-time  with  the  intent 
to  commit  some  felony  within  the  same  (see  ante,  50,  51),  on  the 
trial  of  an  indictment  for  burglary,  the  prosecutor  must  prove — I. 
The  breaking.  2.  The  entering  (if  the  indictment  be  for  breaking 
and  entering).  3.  That  the  house  broken  and  entered  was  a  man- 
•ion-hoose,  t.  e.,  either  a  dwelling-house,  or  some  building  between 
which  and  the  dwelling-house  there  was  a  communication,  either 
immediate  or  by  means  of  a  covered  and  inclosed^  passage  leading 
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from  one  to  the  other  (7  &  8  Geo.  4,  c  29,  8.  13).  4.  That  the 
breaking  and  entry,  or  breaking  oat,  were  in^  the  night  time,  u  e», 
between  nine  in  the  evening  and  sis  in  the  morning  (1  Vict.  c.  86, 
8.  4).  5.  That  the  breaking  and  entry  were  with  the  intent  to  com-" 
mit  a  felony,  or  the  being  in  and  committing  a  felony,  and  afterwards 
breaking  oat  (Archb.  Crim.  Evid.  297 — 311,  10th  edit. ;  Roecoe'a 
Evid.  302.  et  seq.  2ad  edit.). 

VII.  PuniskmeiU  of  hwrglary. — Burglary  ia  pnniahed  with  death 
where  the  offender  commits  in  the  dwdlingohooae  an  aamilt  with 
intent  to  murder  any  person  being  therein,  or  stabs,  oats,  woonds. 
beats,  or  strikes  such  person  (6  Law  Stad.  Mag.  25 1). 

VI II.  Bankrupt  concealing,  ^c,  part  of  estate. — ^Tbe  6  Geo.  4, 
c.  16.  a.  112,  is  repeated  in  5  &  6  Vict.  c.  122,  s.  82.  To  support 
an  indictment  against  a  bankrupt  for  concealing  and  embezzling  part 
of  the  estate,  the  prosecutor  must  prove — 1 .  The  trading.  2.  Tlie 
trading.  2.  The  petitioning  creditor's  debt.  3.  The  act  of  bank* 
ruptcy.  4.  The  fiat  duly  enrdUed.  5.  The  adjudication,  notiee  to 
bankrupt,  and  advertisement  in  Gazette  (these  all  seem  neoessarj 
notwithstanding  5  &  6  Vict.  c.  122,  e.  25 ;  onfe.  p.  87).  6.  That 
the  time  for  the  last  examination  has  passed  (R.  v.  Walters,  5  Car. 
and  Psy.  138).  7.  The  removal,  concealment,  or  embezzlement. 
8.  That  the  value  is  £10  or  upwards.  9.  The  intent  of  the  bank« 
rupt  to  defraud  the  creditors  (Roscoe's  Crim.  Evid.  269,  270, 
2nd  edit.:  Archb.  Crim.  Evid.  287,  288.  10th  edit.). 

IX*  Forgery.— An  indictment  for  forgery  may  be  maintained 
even  where  it  is  shown  that  no  such  person  as  that  whose  name 
appears  upon  the  instrument  exists  (Archb.  Crim.  Evid.  359. 
10th  edit. ;  Foster.  116;  1  B.  and  B.  300). 

X.  Perjwry,  evidence, —  In  order  to  support  an  indictment  for 
perjury,  it  should  be  proved  that  the  oath  was  administered  by  a 
person  having  authority,  that  the  perjury  was  committed  in  a  judidal 
proceeding,  that  it  was  in  some  point  material  to  the  question  in  dis- 
pute, and  was  wilful  (3  Coke's  Instit.  164 ;  Hawk.  Fl.  C.  b.  1,  c.  69, 
a.  2).  Proof  of  the  substance  of  the  oath  and  of  its  fialBity  must 
also  be  given.  Some  one  or  more  of  the  assignments  of  per- 
jury must  be  proved  by  two  witnesses  (see  Archb.  Crim.  Plead.  564 
—577,  10th  edit). 

XI.  Subornation  ofperywy. — Subornation  of  perjury  is  the  c^Renoe 
of  procuring  another  to  take  such  a  false  oath  as  constitutes  perjwy 
in  the  principal  (4  Steph.  Com.  296.  297).  The  peijary  moat  be 
proved  to  have  been  committed  as  stated  in  previous  answer,  and  it 
seems  that  the  mere  prodocUan  of  the  record  of  the  petjofer'a 
conviction  (if  convicted)  will  not  be  sufficient.  There  mval  also  be 
proved,  the  inciting  by  the  defendant,  and  that  he  knew  that  the 


MI7TUAL   COftUBBPONDBHCa.  121 

evideooe  to  be  given  was  false  (Roacoe's  Grim.  Evid.  776, 2nd  edit. 
Arebb.  Grim.  Evid.  577,  lOtb  ediU. 

XI L  OimiJia/ ta/bmM/toa.—^ An  application  for  a  criminal  infbr- 
matioa  moat  be  made  to  the  Court  of  Qaeen's  Bench  (oa/e,  101). 
The  eaaential  difference  between  proceedings  by  criminal  infbrma- 
tion  and  bv  indictment  it  that  the  former  is  confined  to  mtsdemean- 
era.  whilst  the  latter  appliea  also  to  felonies  ;  an  indictment  must  be 
fosad  by  a  jury,  bat  an  information  need  not ;  and  the  prosecutor 
of  an  inJFormation  moat  give  a  recognizance  to  prosecute  with  effect, 
and  to  pay  costs  to  the  defendant  in  case  he  is  acquitted  (4  Bac. 
Abr.  412  ;  4  &  5  WilL  and  Mary,  c.  18). 

XIII.  Conspiracy, — In  order  to  support  an  indictment  for  con- 
spiracy it  must  be  shown  that  two  persons  at  least  were  concerned 
in  the  commission  of  the  offence  (^Oickins.  Quart.  Sess.  338,  5th 
edit. ;  Strange,  193).  But  a  single  person  may  be  indicted  alone, 
if  it  be  alleged  that  he  conspired  with  another  or  others,  whether 
known  or  unknown  (Rex.  v.  Cooke,  5  Bam.  and  Cres.  538  ;  3  Burr. 
1 262). 

XIV.  Conspiracy,  husband  and  wife. — ^An  indictment  for  conspi- 
racy between  husband  and  wife  only  cannot  be  supported,  as  they 
ore  but  one  in  the  eye  of  the  law,  and  the  offence  of  conspiracy  can- 
not, from  its  nature,  be  committed  by  one  alone  (Hawk.  Fl.  C.  72, 
8.8;  Archb.  Crim.  Evid.  17,  677,  10th  edit.;  Dick.  Sess.  338 ; 
5th  edit.). 

XV.  Conspiracy,  object  not  effected. — An  indictment  for  conspi- 
racy may  be  supported,  although  the  unlawful  object  for  which  it  was 
entered  into  be  not  effected ;  for  the  offence  is  deemed  to  consist 
rather  in  the  guilty  combination  or  agreement,  than  in  the  act  by 
which  it  is  carried  into  effect  (9  Co.  Rep.  5  6b ;  Salkeld,  1 74 ; 
4  Steph.  Com.  294,  2nd  edit.).  It  is,  indeed,  usual  to  set  out  the 
overt  acts,  t.  e.,  those  acts  which  may  have  been  done  by  any  one  or 
more  of  the  conspirators,  in  order  to  effect  the  common  purposes  of 
the  conspiracy.  But  this  is  not  essentially  necessary  (2  Bam.  and  Aid. 
204  ;  1  Adol.  and  El.  706 ;  5  Q.  B.  Rep.  49  ;  Archb.  Crim.  Evid. 
675,  10th  edit.). 


MUTUAL  CORRESPONDENCE. 


We  find  that  some  of  our  new  subscribers  do  not  exactly  under- 
atand  the  pkn  of  "Mutual  Correspondence"  In  the  first  place,  it 
ia  carried  on  wholly  independent  of  ouradves.  In  the  second  place, 
lettera  are   sent  direct  to  the  parties  addressed,  and  not  through  us. 


123  MUTUAL  ODMUISFOMDBNCB. 


Thirdly,  th«  correspondence  is  csrried  on  between  articled  clerks  and 
any  solicitors  who  may  please  to  join  in  it.  Fourthly,  the  parties 
mast  have  their  names  and  addresses  inserted  in  the  Maoazims  as 
willing  to  correspond.  Fifthly,  the  subyects  of  correspondence  are 
generally  the  Moot  Points,  bat  we  believe  that  many  canj  on  a  com- 
mimication  npon  other  subjects,  though,  of  course,  this  is  a  matter 
of  choice  with  the  parties.  It  may  often  be  usefnl  to  get  into  eor- 
respondence  upon  difficulties  arisiDg  in  reading  or  even  in  pac^ 
tice.  Sixthly,  the  best  mode  of  getting  into  oorre^ondenoe  ia  to 
insert  a  Moot  Pmnt,  with  the  name  and  address  appended,  widi  m 
request  for  communications.  Another  method  is  to  write  to  any  odo 
patting  his  [name  and  address  to  the  Moot  Points  or  Aniswera.  If 
neither  of  these  means  are  effectual,  then  parties  whose  names  are 
published  as  correspondents  may  be  addressed  on  any  point. 

The  plan  of  Mutual  Correspondence  has  been  aclmowledged  by 
several  who  have  practised  it  as  being  extremely  usefid,  and  we 
oannot  doubt  this.  Of  course,  every  one  will  be  anxious  not  to 
waste  his  own  time  or  that  of  his  correspondents  upon  trivial  mattera, 
and  will  endeavour  to  give  the  most  information  he  can  upon  any 
subjects  respecting  which  he  may  be  written  to.  Some  trouble  wi& 
necessarily  have  to  be  taken  in  order  to  make  the  jdan  fhllj  aoc* 
cessful. 

We  trust  that  this  explanation  may  cause  many  of  our  new  aob- 
scribers  to  send  us  their  names  for  publication  as  oorrespondeota.  A 
full  list  of  correspondents  will  be  found  at  pp.  41,  42,  to  which  the 
following  are  to  be  added  :-— 

Mr.  W.  Bunting,  at  Messrs.  Parsons,  Mansfield ;  Mr.  C.  Chap- 
man, at  W.  Chapman's,  Esq.,  Devonport ;  Mr.  G.  Crump.  Jan., 
Greatfield  House,  Kidderminster ;  Mr.  £.  Heathcote,  S.  Bellamy's, 
Esq,,  Gainsborough,  Lincdnshire;  Mr.  R.  W.  Hillman,  liyme 
Regis,  Doraetshire ;  Mr.  J.  Lowes,  at  Messrs.  Chaters',  Newcaalie- 
upon-Tsme;  Mr.  W.  P.  Moser,  of  No.  12,  Gray's-inn-sqoare, 
London;  Mr.  W.  J.  Scott,  of  North  Walsham;  Mr.  R.  TVtylor,  of 
14,  New*street,  Huddersfieid ;  Mr.  J.  Watto,  at  J.  E.  WatU,  Esq.. 
St.  Ives,  Huntingdonshire ;  Mr.  G.  Wilkinson,  of  North  Walahamu 
The  address  of  Mr.  J.  D.  Norwood  is  now  No.  65,  King  l^Biaia. 
street,  London-bridge,  London;  and  of .  Mr.  F.  T.  Keith,  No.  98» 
Guildford-street,  Russell-square,  London.  These  should  be  altered 
at  p.  42.  The  name  of  Mr.  H.  Gluster  (at  p.  42}  is  to  be  with* 
drawn,  as  he  is  too  much  occupied ;  also  Mr.  J.  Cooke,  of  Devereox* 
oourt. 


Ids 


CORRESPONDENCE, 


Descent — Half-blood  (1  LawStad.  Mag.  N.S.,Supp.  p.  69). 

The  difficulty  ■ppcan  to  ine  to  have  ariaen  through  a  diaregard 
of  the  role  that,  on  failure  of  iaaae  of  the  purchaser,  the  inheritaiioe 
ahall  go  to  A«r  (aee  the  interpretation  cknae  to  the  3  &  4  Will.  4, 
c.  106)  nearest  lineal  anoestor,  or  his  issue,  sect.  6.  On  the  death, 
then*  of  the  daughter,  the  purchaser  in  the  case  mentioned  by  your 
correspondent  as  the  reverse  to  that  put  by  Littleton,  I  apprehend 
the  representation  to  her  must  be  carried  through  her  father  under  the 
above  section,  having  recourse  to  the  mother  only  on  fisulure  of  his 
line,  when  the  brother  of  the  half-blood  would  succeed  immediately  to 
bis  mother,  and  satisfy  the  wording  of  the  9th  section  as  interpreted 
by  the  6th.  Whflst  a  brother  of  the  whole-blood  to  the  purchaser 
exists,  as  here  seems  to  be  the  Isct,  be  represents  both  the  maternal 
and  paternal  branchea  to  the  exdnsion  of  the  half-blood,  and  con* 
aequently,  if  the  half-blood  is  ever  to  inherit,  it  will  be  mmediatefy 
after  the  mother,  aa  the  brother  of  the  whole-blood  must  be  dead  to 
cause  a  failure  of  the  father's  line  (see  the  9th  section  fully  explained 
in  2  Black.  Com.  240,  n.,  21st  edit.).  In  the  hope  that  these 
remarks  may  be  deemed  worthy  of  a  place  in  the  forthcoming 
MAOAZvn,  I  remain,  &c.,  J.  R.  S. 

Nora. — ^Tliis  communication  seems  correct,  except  perhaps  what 
ia  aud  about  the  father's  line,  t.  e.,  the  purchaser's  paternal  line. 
That  is  not  necessarily  exhausted  by  the  death  of  the  brother  of  the 
whole- blood.  Several  other  communications  received  were  either 
wholly  or  in  part  wrong — ^indeed  it  is  astonishing  what  erroneous 
notions  appears  to  exist  as  to  half-blood.  Some  make  the  children 
to  be  half-blood  to  their  mother.  We  beg  to  bform  C.  M.  S.  that 
he  totally  misconceives  the  point ;  J.  G.  is  wholly  mistaken  in  hia 
ccmdnsion,  and  T.  H.  W.'s  illustration  does  not  at  aU  touch  the 
point  mooted.  The  question  only  arises  where  the  parties  are  of  the 
half-blood  to  the  pmrchaser,  t.  e .,  to  the  party  from  whom  the  descent 
in  to  be  traced  (see  notes  to  sects,  6  and  8  of  Littleton). 


Estate  pour  autre  vie — Copyholds  (v.  5,  p.  303). 

In  vol.  6  of  the  Magazinb,  p.  303,  it  is  stated  that  the  old  rule  aa 
to  occupancy  is  now  altered  by  three  several  statutes,  viz.,  29  C.  2, 
e.  8,  14  Geo.  2^  c.  20,  and  1  Vic.  c  26.  Would  it  not  have  been 
advisable  to  have  distinguished  between  a  freehold  and  copyhold  estate 
of  this  nature,  by  stating  that  the  two  first- mentioned  statutes  do  not 
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apply  to  a  copyhold  estate  pour  autre  vie,  and  that  the  last-i 
sUtute  only  applies  to  a  copyhold  estote  pour  autre  vie  of  any  poBon 
who  should  die  before  the  Ist  January.  1838,  consequently  that,  on 
the  death  of  a  person  before  that  period  seised  of  such  an  estate,  it 
would  go  to  the  lord  in  the  absence  of  any  limitation  to  theheirs 
(Watkins  on  Copyholds,  by  Vidal,  3rd  edit.  p.  438). 

Yours  respectfully,         G.  B.  Hatwooo. 


MOOT    POINTS. 


No.  50. — TraiuftT  of  Mortgage. 

A.  being  mortgagee  in  fee  of  certain  freehold  hereditaments,  by 
bis  will  appointed  B.,  C.  and  D.  his  executors,  but  the  will  contained 
no  devise  of  mortgaged  estates.  B.,  one  of  the  executors,  is  the 
heir«at-Iaw  of  A.,  and  to  him,  therefore,  in  the  absence  of  any  devise, 
the  legal  estate  in  the  mortgaged  premises  descended.  Afterwards, 
by  indenture  made  in  pursuance  of  the  statute  (4  Vic.  c.  21).  between 
B.,  C,  aud  D.,  of  the  one  part,  and  £.  of  the  other  part,  B.,  C,  and 
D.  assigned  the  mortgage  money,  and  conveyed  the  mortgaged  pre- 
mises, with  all  their  estate,  &c.,  unto  the  said  £.,  her  heirs  and 
assigns,  subject  to  the  mortgagor's  equity  of  redemption. 
On  this  transfer  the  following  question  arises  : — 
"  Will  the  conveyance  by  B.,  Jointly  with  the  other  executore,  be 
sufficient  to  pass  the  legal  fee  vested  in  him,  there  being  no  recital  or 
statement  on  the  face  of  the  transfer  that  B.  was  the  heir-at-law  of 
A.,  nor  anything  to  show  that  he  intended  to  convey  the  fee  as 
such  heir. 

Gkobgb  Hbnrt  Holt  (Horbnry,  near  Wakefield). 

No.  b\.— Turnpike  Toll  LiabUUy. 

A.  occupies  two  farms  in  two  separate  pariahea,  aboat  (en  miles 
apart.  In  driving  his  cattle  from  one  fann  to  the  other  it  is 
sary  to  cross  a  turnpike-road  through  a  toll-gate  or  side-bar.  at 
a  toll  is  demanded,  but  exemption  claimed  under  1  &  2  W.  4,  c.  fi&« 
inasmuch  as  the  cattle  are  going  to  or  returning  from  paatare»  and 
do  not  pass  on  the  turnpike  road  more  than  the  apaoe  of  two  nsfl^ 

Is  A.  legally  exempted  ?  J.  £.  G.  B. 

P.S. — ^Tlie  local  act  passed,  54  Geo.  3,  contains  ji  stmilar  elanae  of 
exemption  as  the  above-mentioned  statute. 
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No.  52. — BmUcng^. 

A.  deposited  £400  with  a  banking  firm,  consisting  of  three  part- 
ners, for  which  he  received  certain  accountable  receipts.  Sabsequeotly 
the  senior  partner  died,  when  A.  placed  the  farther  snm  of  £300  in 
the  hands  of  the  new  firm,  and  received  a  note  for  £700.  The  new 
firm  have  since  passed  throogh  the  Bankruptcy  Court. 

Query — Can  A.  prove  for  the  £400  against  the  old  firm  ? 

T.  P.  P. 

No.  53. — Copyholds, 

A.  and  B.  are  seised  of  the  manor  of  W.  in  fee  simple  in  undivided 
moieties ;  A.  has  purchased  one  of  the  copyholds,  which  has  been 
surrendered  to  him  in  fee,  bat  he  has  not  been  admitted  tenant 
thereof. 

Does  such  surrender  of  a  copyhold  to  the  lord  of  an  undivided 
moiety  of  a  manor  enfranchise  it,  and  convert  the  entirety  of  it,  or  an 
undivided  moiety  of  it,  into  freehold  ? 

By  the  ancient  custom  of  the  manor  of  W.,  copyholds  descend  to 
the  youngest  son  of  the  copyholder  who  dies  intestate,  and  seised 
thereof  in  fee  simple  or  fee  taU. 

la  this  custom  altered  or  abrogated  by  the  recent  Act  of  Descents 
of  3  &  4  Will  4,  c.  106  ?  A  Law  Studbnt. 


ANSWERS  TO   MOOT  POINTS. 


No.  22. — MortgagC'-^Deviso  (vol.  vi.,  p.  120;  vol.  i.,  N.S., 

Supp.  p.  75). 

The  trust  estate  in  this  case  would  not  pass  to  the  three  danghterst 
the  residuary  devisees,  inasmuch  as  the  devise  to  them  is  subjected 
to  the  payment  of  debts  and  funeral  and  testamentary  expenses 
(Rackham  v.  Liddall,  1 1  Law  Times,  472),  and  as  the  devisees  were 
not  the  testator's  coheiresses  at  law,  they  were  not  the  proper  parties 
to  ezerdse  the  power  of  sale.  In  the  conveyance  to  tl  e  purchaser 
it  was  recited  that  the  sale  had  been  made  by  the  devisees  by  the 
direction  of  the  executors,  and  that  the  heir-at-law,  in  order  to 
obviate  any  doubt  whether  the  legal  estate  passed  to  the  devisees, 
had  agreed  to  join  in  conveying  the  property  to  the  purchaser. 

Now  it  is  dear  that,'  under  the  circumstances,  the  AWr-af-Zow  only 
was  the  proper  party  to  exercise  the  power  of  sale,  and  the  question 
is,  doea  this  in  effect  amount  to  a  sale  by  him  ?  and  I  think  it  does 
not,  and  that  his  concurrence  in  the  deed  cannot  be  considered  as 
caring  the  defect,  inasmuch  as  the  power  of  sale  was  a  personal 
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confidence  repoeed  in  him  which  he  could  not  anthoiite  an  j  one  to 
ezerciae  for  delegatus  non  potest  delegare. 

I  should  be  happy  to  correspond  with  or  to  tee  any  farther  reaaria 
of  C.  W.  on  this  point.  G.  B.  Hatwooow 

No.  31. — Insolvent — Fresh  Promise  (No.  4,  N.S..  p.  60), 

'*  A  discharged  insolyent  cannot  revive  a  debt  from  which  he  hia 
been  discharged"  (Prin.  Com.  Law,  pp.  52,  83)  ;  therefore  it  woidd 
seem  that  A.'s  creditor  conld  not  recover  nnder  the  promise  made  to 
him  by  A.  J.  BsAimoiiT  (Witham). 

NoTB.<— The  5  &  6  Vict.  c.  116,  had  rather  a  bankmpley  than  an 
insolvency  aspect,  and  an  answer  given  to  a  qoeatioo  imder  the 
general  and  ordinary  insolvency  act  does  not  necessarily  apply  to  it. 
But  in  fact  the  5  &  6  Vict.  c.  116,  contains  a  provision  (in  which 
respect  it  is  unlike  the  bankmptcy  acts,  while  it  resembles  the  insol* 
vency  act  of  1  &  2  Vict.  c.  110)  that  tht  fiUure  acquired  property  of 
the  insolvent  shall  vest  in  the  assignees  on  their  laying  daim  thereto, 
so  that  the  same  reason  which  in  general  insolvency  prevents  a  dis- 
charged insolvent  from  being  bound  by  a  subsequent  promise  ^plies 
under  the  5  &  6  Vict.  c.  116. 

We  find,  since  the  above  was  written^  that  we  have  received 
several  other  communications  on  the  pointi^  of  which  we  select  the 
following,  as  being  the  result  of  correspondence  :— 

No.  31. — For  the  Affirmative — Insolvent — Fresh  Promise  (vol.  U 

N.S.,  p.  60). 

The  creditor  cannot  recover  under  the  fresh  promise,  for  it  seems 
to  be  the  intention  of  the  insolvent  acts  to  give  to  the  person  of  the 
debtor  an  effectual  discharge,  and  to  apply  all  his  effects,  present  and 
future,  to  the  fair  and  proportionate  satbfoction  of  hia  dehta.  In 
accordance  with  this  intention,  sect.  10  of  the  5  &  6  VlcC.  c.  116^ 
enacts  that  the  final  order  shall  be  a  sufficient  plea  in  bar  to  any 
action  brought  against  insolvent  for  ang  debt  eoairaeied  before  the 
date  of  filing  his  petition.  It  was  decided  in  Denoe  v.  Knott*  10 
Law  Joum.,  N.S.,  Ex.  80,  that  where  an  insolvent  givea  a  bond 
for  the  payment  of  an  old  and  a  new  debt*  he  may  plead  hia  dis* 
charge  from  so  much  of  it  as  was  contracted  before  his  insolveiic^. 
The  judges  in  Philpot  v.  Aslett.  3  Law  JouiL,  N.S..  £x.  944.  bold 
the  same.  The  case  of  an  insolvent  is  different  from  that  of  a  faank* 
ropt,  for  the  latter,  on  obtaining  his  certificate,  has  a  control  aver  his 
future  property,  and  therefore  may  give  a  fresh  promise  (see  5  &  6 
Vic.  c.  122,  8,  43) ;  whereas,  under  6  &  6  Vie.  c  116,  it  qipean 
that  the  assignees  take  all  the  insolvent's  present  property,  aodhana 
a  right  to  all  that  ii  after  aoqoired.  S.  F.  B. 
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No.  31. — For  the  N^gMte-^InH/heni — Fre9h  Prmnite  (toI.   i., 

N.Sm  p.  60.) 

I  contend  the  creditor  am  recover  under  a  promise  giTen  sabse- 
nent  to  his  discharge  under  5  &  6  Vic.  c.  116,  for  aa  that  statute, 
does  not  menlion  that  a  scheduled  debt  shall  not  be  reTired,  as  the 
I  &  2  Vic.  c.  110,  s.  91,  and  the  earlj  insolvent  acts  do,  the  law, 
as  unaffected  by  the  protection  statutes,  I  take  to  be  as  stated  a 
Sdw.  Nisi  Prius,  p.  55,  that  "  where,  though  a  debt  or  duty  remains 
uncancelled,  yet  the  liability  of  the  party  to  be  sued  is  suspended 
either  by  the  intervention  of  a  rule  of  law  or  the  provision  qfo  statute, 
a  subsequent  promise  will  remove  the  suspension  and  restore  the 
liability*  so  as  give  a  right  of  action,"  and  though,  as  my  correspond- 
ent says*  the  5  &  6  Vic.  is  a  plea  in  bar  to  any  action  brought  for  a 
debt  contracted  before  the  date  of  the  petition,  still  I  say  we  sue  for 
a  debt,  created,  as  it  were,  since  by  the  promise  in  writing,  which 
waives  the  advantage  the  law  gave  him  :  as  you  can  for  a  debt  barred 
by  the  statute  of  limitations,  and  as  you  can  under  a  promise  given 
by  a  bankrupt  after  his  certificate. 

Hbhkt  Huobbs  (High-street,  Maidstone). 

No.  1. — Manor — Sale  of  Demesne  Lands  (No.  1,  N.S.,  Sopp.  p.  26 

The  manor  is  destroyed.  In  1  Watkins's  Copyholds,  p.  32,  it  is 
aaid,  "  If  the  lord  g^ant  all  the  demesnes  or  all  the  services  to  a 
straager,  or  if  all  the  services  become  extinct,  the  manor  will  be 
destroyed  (citing  6  Coke,  63  a,  and  other  cases).  In  Soane  ▼.  Ire« 
land,  10  East,  359,  the  proposition  is  taken  for  granted.  See  also 
Watidns's  Copyhdds,  p.  ^,  21.  A  manor  may  be  suspended  for  a 
time  and  revive  again,  as  when  the  lord  leases  all  the  demesne  of  the 
manor  for  years,  the  manor  during  the  ejustence  of  the  lease  is  sos« 
pended,  but  on  expiration  of  the  term  it  shall  revive  (1  Leon,  27,  28 ; 
see  also  Att«»Gen.  v.  Pfeu-sons,  1  Law  Joom.,  N.S.,  4,  Ex.  103). 

W.  B.  J. 

No.  23. — Intestacy  (No.  4,  N.S.,  p.  58 ;  No.  6,  N.S.,  p.  96. 

The  children  and  grandchildren  of  the  intestate  take  the  latter  per 
stirpes  (Bl.  Com.  517),  for  they  are  entitled  as  representing  their 
respective  parents  {ib,  218,  and  Toll.  Ex.  375).  Mere  afBnity  or 
relationship  by  marriage,  except  in  the  instance  of  the  wife  of  the 
mtestate,  gives  no  title  to  a  share  of  his  property,  as  if  A.  have  a  son 
and  daughter,  B.  and  C,  and  they  both  die,  the  former  leaving  a 
wife  and  the  latter  a  husband ;  on  A.'s  dying  afterwards  intestate, 
such  husband  and  wife  have  neither  of  them  any  daim  on  his  estate 
{ibid.  386).  P.  W. 

No.  BA.— Power  to  appoint  New  Drustees  (vol.  6,  p.  391). 

Wx  are  informed  that  this  point  has  been  the  subject  of  considerable 
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correspondeoce  among  some  of  our  sabscribere,  and  that  great  differ- 
eoce  of  opmioQ  exists  as  to  the  correct  aoawer. 

We  think  there  can  be  no  doubt  that  if  the  power  had  been  for 
the  executors /or /^  time  being,  or  for  the  acting  executors  of  the 
survivor,  to  appoint  new  trustees,  an  appointment  by  those  who 
proved  would  have  been  good.  We  think  that  this  is  not  contested. 
With  respect,  however,  to  a  principal  point  in  the  case,  namely,  a 
power  to  the  "  executors"  of  the  survivor  to  appoint  new  trustees, 
great  difference  of  opinion  exists  in  the  profession.  Our  own  opinion 
is  that  an  appointment  by  those  only  who  prored  wonld  be  suffi- 
cient, and  would  be  supported.  The  decision  in  Harrison  v.  Harriaoo 
(10  Jar.  273 ;  stated  2  Law  Stud.  Mag.  472)  shows  the  tendency  of 
the  cornts  to  give  more  effect  to  the  renunciation  of  one  of  the 
executors  than  was  formerlv  done.     And  this  case  has  been  followed 

* 

by  the  Court  of  Exchequer  in  Venables  y.  Elast  India  Co..  12  Jur. 
855.  These  cases  do  not,  indeed,  decide  the  point  mooted,  but  they 
show  the  inclination  of  the  courts  to  give  a  full  effect  to  the 
renunciation  of  the  executor  until  he  does  some  act  retracting 
it.  But  the  case  of  Yates  v.  Compton  (2  P.  Will.  308)  has  always 
appeared  to  us  a  strong  decision  in  favour  of  the  opinion  we  have 
adopted,  though  not  exactly  in  point,  but  proceeding  on  valid  prioci* 
pies.  There  a  party  devised  that  his  executors  should  sell  his  land, 
and  out  of  the  proceeds  pay  an  annuity.  One  executor  died  and  the 
other  renounced.  The  administrator  of  the  annuitant,  being  aho 
administrator  with  the  will  annexed  of  the  testator,  filed  a  bill  againil 
the  heir  to  compel  a  sale,  and  out  of  the  proceeds  to  pay  the 
arrears  of  the  annuity.  The  Jx>rd  Chancellor  decreed  the  land  to  be 
sold,  and  as  to  the  objection  that  the  aurviving  executor  was  not 
joined  in  the  suit,  it  was  held  that,  as  he  had  renounced,  there  wvs 
no  occasion  for  him  to  be  a  party.  In  other  words,  his  rennndatioa 
not  having  been  retracted,  left  the  power  of  sale  just  as  if  he  bad 
never  been  nominated.  It  should,  however,  be  remarked  that,  in 
Daniell's  Pract.  (vol.  1.  p.  227,  n.),  it  is  said  to  be  doubtful  whether 
the  renouncing  executor  should  not  have  been  joined  in  respect  of 
the  power  of  sale  vested  in  him.  There  are  other  cases  the  principle 
of  which  might  be  urged  in  support  of  our  riew,  but  which  it  will 
not  now  be  necessary  to  state,  as  we  have  been  informed  that  there 
has  lately  been  a  decision  in  one  of  the  equity  courts  on  the  point, 
but  we  believe  it  is  not  yet  reported.  If  we  meet  with  it  we  shall 
notice  it  at  length,  as  Uie  point  is  one  of  great  practical  import* 
ance.— Eds. 


EaaATA. — At  p.  106,  line  8  from  top.  for  "  attaining  twenty-one 
years  of  age,"  read  "  attaining  twenty-jSve  years  of  age." 
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[CmUimed  from  Supp,  p.  19.] 

[We  are  sony  that  we  have  not  been  able  earlier  to  reeame  thtf 
Lectures  on  CoTeoanta.  bat,  as  our  readers  know,  this  was  not  oar 
iaalt,  bat  arose  from  the  space  occupied  by  the  answers  to  the  Elza- 
mination  Questions.  It  is,  we  trust,  fully  understood  that  the  arti- 
cles in  the  body  of  the  "  Magazine"  (pp.  29-^6,  57 — 63,  85^91, 
1 13-— 119,  141—146)  form  part  of  the  Lectures,  to  which  what  has, 
and  will  yet  appear  in  this  "  Supplement, '*  may  be  considered  as  in« 
trodoctory.  It  will  be  noticed  that  the  last  six  lines  at  p.  19,  aa/e, 
do  not  belong  to  the  Lectures,  but  relate  to  quite  different  subjects]]. 

Partiet  to  covenant. — We  are  now  to  consider  how  a  covenant 
may  be  constituted.  We  have  already  (p.  11)  seen  that  a  covenant 
is  an  engagement  nnder  seal  from  one  person  or  body  to  another  person 
or  body.  A  covenant  will,  practically,  ful  of  effect  if  it  be  not  dear 
who  are  the  parties  by  whom  and  to  whom  it  is  made*  However,  it  will 
be  sufficient  if  it  be  made  to  appear  who  are  the  parties  by  any  state*- 
ments  in  any  part  of  the  deed  (see  Saltonn  v.  Hoostoun,  8  Moo* 
646;  S.  C.  1  Bing.  440;  aa/e,  pp.  16,  17;  Nurse  v.  Frampton,  I 
Salkeld,  214 ;  8.  C.  1  Ld.  Raym.  28 ;  Walford's  Act.  10. 17, 18). 

Informal  covenant,  epedalty  debt  in  equity, — ^There  is  a  distinction 
as  to  holding  covenants  to  be  binding  at  law,  and  as  a  specialty  debt 
in  equity.  There  may  be  sufficient  for  holding  the  debt  to  be  a 
spedalty  debt  in  equity,  though  no  action  would  lie  at  law.  Thus  in 
the  case  of  a  party  becoming  a  trustee  and  executing  the  deed  of 
tnist,  and  afterwards  committing  a  breach  of  trust,  the  debt  is  always 
held  in  equity  to  be  a  specialty  debt,  and  it  will  accordingly  take  pre- 
cedence of  debts  due  by  him  by  simple  contract*  And  this  is  the 
case  where  the  language  of  the  trust  may  be  such  as  not  to  enable 
any  one  to  sue  him  at  law ;  as  being  defective  in  form,  &c.  (see 
Lewin  on  Trusts,  187,  188;  Mavor  v.  Davenport,  2  Sim.  227; 
Tamer  v.  Wardle.  7  id.  80). 

Covenantee, — As  to  who  is  a  covenantee  it  must  be  borne  in  mind 
that  there  are  two  classes  of  deeds,  indentures  and  deeds  poll  (antet 
pp.  13,  14).  There  is  a  distinction  between  these,  and,  till  lately, 
the  law  laid  down  a  different  rule  as  to  them.  A  deed  poll  is  the 
deed  of  one  party,  the  obligor,  whilst  an  indenture  is  that  of  all.  In 
the  case  of  an  indenture,  the  law  did  not  admit  of  a  covenant  with  a 
stranger.  This  statement  should,  perhaps,  be  limited  to  covenants 
relating  to  land,  though  there  are  authorities  for  saying  it  is  quite 
SUFF.  No.  9.]  K 
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irrespective  of  land  (see  Berkeley  v.  Hardy.  5  Bam.  aad  Grea.  355  ; 
Southampton  v.  Brown,  6  Barn,  and  Ores.  718). 

There  is  another  rule  which  mitigates  considerably  the  severity  of 
the  above,  which  is  this,  that  by  executing  or  sealing  the  deed  the 
covenantor  becomes  a  party  to  the  deed,  though  not  named  a  party 
(see  Salter  v.  Kidgley,  Carth.  76;  Storer  v.  Gordon.  3  Mao.  and 
Selw.  322 ;  Berkeley  v.  Hardy,  5  Barn,  and  Ores.  355).  though  the 
contrary  has  been  held  by  some  (see  Addis.  Cont.  239.  1st  edit.; 
Piatt  on  Gov.  7  ;  Broom's  Act.  3;  6  Man.  and  Selw.  75).  This 
difference  between  an  indenture  and  a  deed  poll,  namely,  that  by  inden- 
ture a  stranger  could  not  take,  does  not  now  apply  as  to  indentures 
executed  after  the  1st  of  Oct.  1845.  This  is  by  the  8  &  9  Vict.  c. 
106,  s.  5  (see  Addison  on  Gontr.  241  ;  and  t^ee  as  to  deeds  executed 
between  the  1st  of  Jan.  and  the  1st.  of  Oct.,  1845,  the  7  &  8  Vict, 
c.  76.  s.  11). 

Another  general  rule  as  to  a  covenantee  is  that  he  need  not  exe- 
cute the  instrument  containing  the  covenant  (see  Piatt  on  Goven. 
78).  There  is  one  exception,  and  that  is  where,  according  to  tbe 
rule  above-mentioned,  his  execution  would  remedy  the  omisatoa  to 
name  htm  a  party.  The  general  rule  rests  on  the  doctrine  that  if 
one  party  execute  his  part  of  the  deed,  it  is  his  deed.  It  should 
be  borne  in  mind  that  if,  in  consequence  of  non-execution,  there 
should  be  an  entire  failure  of  cousideratioo,  the  covenant  cannot  be 
enforced,  a»  if  the  covenant  be  expressed  to  be  made  in  consideratioD 
of  the  covenant  of  the  other  party,  and  that  fails  for  some  reason,  no 
court  of  law  or  of  equity  would  enforce  it  (see  Rose  v.  Poulton,  2 
B.  and  Adol.  822 ;  Gardwell  v.  Lucas,  2  Mees.  and  W.  Ill,  Gooch 
T.  Goodman,  2  Q.  B.  Rep.  580). 

Covenantors, — As  to  what  parti<*s  may  be  covenantors,  it  is  ion- 
portant  to  consider  what  has  been  before  stated,  namely,  that  a  co- 
venant is  an  engagement  under  seal,  and  that,  therefore,  no  penoo 
whose  seal  did  not  appear  to  the  deed  could  be  a  party.  In  general, 
there  is  no  covenant,  unless  the  covenantor  have  executed.  There 
is  a  difference  in  this  respect  between  an  indenture  and  a  deed  poll. 
If  it  be  a  deed  poUxx  is  an  invariable  rule  that,  on  the  part  of  the 
grantee  who  has  not  executed  it,  it  is  of  no  effect  (see  Piatt  on  Gov. 
16).  There  must  be  an  execution  by  him,  but  then  it  is  no  longer 
a  deed  poll,  but  it  is  the  deed  poll  of  both  (see  Burnett  y.  Lynch,  5 
Barti  and  Gres.  589).  In  saying  that  a  grantee  under  a  deed  poll, 
where  not  executed  by  him  is  not  bound  by  the  covenanta,  it  is  to 
be  considered  that  we  are  speaking  of  the  old  common  law. 

Ad  to  covenants  under  an  indenture  the  geneial  rule  ia  that  a  co* 
venant  cannot  be  established  against  a  person  who  has  not  aeakd 
the  instrument.  It  is  not,  however,  necessary  that  the  covenantor 
sheuld  be  named  a  party  if  in  fact  he  has  executed  (see  Salter  v. 
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K'dgley,  Carthew.  76 ;  bat  see  9  Meet,  and  W.  95).  If  r  penonis 
named  a  party,  bat  never  ezecates  the  indentore.  is  he.  nevertheless, 
1  able  Oil  the  covenants  ?  As  a  general  rule  he  is  not,  bat  there  are 
certain  exceptions.  Thas  a  party  claiming  under  letters  patent  is 
boand  though  he  does  not  execute  (Ewer  t.  Strickland,  Cro.  Jac. 
240).  So  a  party  may  be  liable  by  custom,  as  by  the  custom  of 
London,  &c.  A  yet  larger,  and  more  important  exception  is  that 
where  the  party  accepts  and  takes  the  benefit  of  a  conveyance  by 
deed  expressed  to  be  made  subject  to  certain  covenants ;  in  such  case, 
though  he  have  not  executed,  he  is  deemed  to  have  assented  to  the 
deed,  and  is  bound  by  the  covenants  on  his  part.  This  is  pot  by 
C!oke  (1  Inst.  231  a)  on  the  ground  of  the  maxim  of  law,  "  Qvt 
geMtii  commodum  wntire  debet  et  onus,  et  transit  terra  earn  omre'*  It 
lias  been  said  that  this  is  at  variance  with  the  doctrine  as  to  a  con- 
tract being  under  seal  or  not.  bat  it  is  not  so,  for  the  doctrine  is, 
that  a  party  acting  on  the  basis  of  a  deed,  and  taking  its  benefits  is 
to  be  considered  as  having  executed  it.  It  does  not  at  all  interfere 
with  the  doctrine  that  a  covenant  (except  by  custom  of  London  and 
Bristol)  must  be  under  seal.  (The  contrary  doctrines  are,  however* 
held  by  Mr.  Piatt,  2  Treat,  on  Leases,  p.  5,  et  seq ;  Piatt  on  Gov.  p« 
10—16  ;  and  Broom's  Parts,  to  Actions,  pp.  4, 5,  22  h.  to  22  k,  1 10, 
111,  2nd  edit.,  and  the  question  muat  be  considered  an  open  one. 
See  Cooch  v.  Goodman,  2  Q.  B.  Rep.  580;  Doe  v.  Wiggins,  4  Id. 
376 ;  Aveline  v.  Whisson,  4  Man.  &  Gr.  801). 

It  is  always  supposed  that  because  a  party  who  claims  under  a 
deed  poll  is  not  bound  unless  he  executes,  that,  therefore,  such  a 
party  under  an  indenture  is  not  bound.  But  an  indenture  is 
the  deed  of  all  the  parties,  whilst  a  deed  poll  is  that  of  the 
party  executing  only.  Therefore,  a  person,  named  a  party,  who 
by  his  own  act  ratifies  it,  must  be  considered  to  recognise 
it  in  its  legal  character.  When  a  party  under  a  deed  poll 
recognises  it,  he  merely  gives  it  its  legal  character,  i.e.,  it  is  the  deed 
only  of  the  party  who  makes  it.  On  these  principles  (in  the  lec- 
turer's opinion)  the  doctrine  may  be  considered  as  well  settled,  that 
a  party  accepting  a  benefit  under  a  deed,  will  be  liable  on  its  cove- 
nants,  though  he  have  not  executed  it  (but  see  Piatt  and  Broom 
contrary).  Even  though  covenant  would  not  lie  on  account  of 
the  non-execution  by  grantee,  yet  clearly  equity  will  make  him  liable, 
as  in  the  case  of  the  assignment  by  deed  poll  of  a  lease  not  executed 
by  assignee,  in  which  case  equity  would  hold  the  assignee  bound  to 
indemnify  a  lessee  against  liability  (See  judgment  in  Sale  v.  Morris, 
1  Ves.  and  Beam.  II). 

Implied  covenants  and  their  construction. — ^With  respect  to  the 
question  as  to  the  manner  in  which  implied  covenants  are  to  be  con- 
atroed,  we  may  observe  that  though  there  is  a   great  difference 


132  ON    THB    LAW    OF    COVENANTS. 

between  express  and  implied  covenants  in  their  nature,  yet  in  respect 
of  their  construction  there  is  in  substance  no  difference.  An  implied 
eoTenant  does  not  arise  from  any  peculiar  situation  of  the  parties, 
but  arises  by  force  of  some  particular  words  used  in  the  instrument. 
There  is  not  any  implied  covenant  raised  necessarily  when  one  party 
conveys,  and  another  takes  land,  &c.,  that  is,  such  a  covenant  does 
not  arise  from  the  mutual  relation  of  grantor  and  grantee,  releasor 
and  relessee,  &c.  It  arises  when,  on  a  conveyance  from  one  person 
to  another,  certain  words  are  nsed  therein.  The  words  having  this 
effect  in  freehold  conveyances  were  "give  and  grant,"  and  in 
demises  for  a  term  of  years  they  were  "  demise,"  and,  perhaps,  also, 
'*  grant."  The  covenant  which  the  law  held  to  be  raised  was  an 
express  covenant  just  as  much  as  if  it  were  set  out  at  length.  The 
covenant  appeared  in  words,  therefore  was  not  implied,  and  there 
does  not,  therefore,  seem  to  be  much  ground  for  the  distinction 
taken  in  our  books  as  to  this.  But  as  it  is  customary  to  make  aacfa 
a  distinction,  the  terms  will  be  here  adopted,  though,  in  fact,  there  is 
no  real  difference  between  them.  Concerning  the  class  of  covenants 
arising  from  the  use  of  the  words  "  give  and  grant,"  they  have  litde 
effect  now,  as  their  former  effect  has  been  lately  taken  away,  and  the 
doctrine,  whilst  it  existed,  was  subject  to  so  many  exceptions  that  it 
is  difficult  to  give  a  proper  definition  (see  Bythewood  and  Jarman'a 
Convey.  Tit.  "  Grabts ;"  Butler's  Note  to  Co.  Litt.  384  a).  We 
may  here  advert  to  the  acts  for  registry  of  deeds  in  Yorkshire, 
They  are  the  2  &  3  Anne,  c.  4,  the  6  Anne,  c.  35,  ss.  30.  and  the 
8  Geo.  2,  c.  6,  s.  5.  By  these  acts  in  all  deeds  of  bargain  and  sale 
enrolled  whereby  any  estate  in  fee  is  limited,  the  words  "  grant, 
bargain,  and  sell,"  shall  amount  to  an  express  covenant  that  the 
bargairior  is  seised  in  fee,  for  quiet  enjoyment  and  for  further 
assurance,  with  this  qualification,  that  the  act  is  not  to  apply  where 
the  above  words  are  restrained  by  express  words  (see  9  Jarman's 
Convey.,  by  Sweet,  689). 

By  sect.  4  of  8  &  9  Vict.  c.  106,  the  word  •'  give"  or  the  word 
"grant"  in  a  deed  executed  after  the  1st  Oct.,  1845,  shall  not 
imply  any  covenant  in  law.  in  respect  of  any  tenements  or  heredita- 
ments, except  so  far  as  the  word  "give"  or  the  word  "grant"  may, 
by  force  of  any  act  of  Parliament,  imply  a  covenant.  This  exceptioD 
in  the  act  is  said  to  have  had  reference  to  recent  church  buildings 
acts,  in  which,  to  diminish  expense,  the  word  "  grant  "  had  beoi 
declared  to  imply  the  usual  covenants  for  title.  But  the  exception  has  a 
much  wider  scope^  as  clearly  the  enactments  in  the  Yorkshire  Registry 
Acts  still  remain  in  full  force,  and  the  word  "grant"  still  is  a 
covenant  in  law. 

Impliei  covenants  in  demises, — ^We  now  proceed  to  consider  the 
subject  of  implied  covenants,  or  covenants  in  law,  in  demises  for  a 
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term  of  years.  Let  it  be  borne  in  mind  that  there  is  a  great  dis- 
tinetion  between  implied  covenants  and  implied  eomtraeta.  Implied 
covenants  arise  where  the  parties  have  ased  certain  expressions  from 
which  the  law  implied  a  covenant  to  warrant  the  title»  ftc,  bat  an 
implied  contract  may  exist  withoat  the  aid  of  particular  expressions. 
Thos,  suppose  a  lessee  assigns,  subject  to  the  performance  of  the 
covenants  in  the  original  lease,  and  payment  of  the  rent  thereby 
reserved,  and  there  is  no  covenant  on  the  part  of  the  assignee,  does 
the  party  taking,  subject  to  the  performance  of  the  covenants,  render 
himself  thereby  liable  ?  He  does  not.  But  then  the  question 
arises  whether  if  the  burthen  be  cast  on  the  lessee  by  the  assignee's 
neglect,  if  the  former  have  any  remedy  sgainst  the  latter.  Tlie  law, 
it  is  held,  raises  a  duly  on  the  assignee  to  perform  the  covenant,  and 
pay  the  rent  in  every  such  transaction.  The  law  creates  an  obliga- 
tion from  the  very  relation  of  the  parties,  because  it  would  be  unjust 
if  the  assignee  were  not  bound  after  having  had  the  estate,  so  that  if 
the  assignee  neglect  to  discharge  his  common  law  duty,  an  action 
will  lie  for  the  recovery  of  damages  for  such  neglect.  The  form  of 
action  may  be  either  case  or  assumpsit,  but  case  is  preferable  (see 
Broom's  Part,  to  Actions,  136,  n.  u  ).  This  is  an  implied  contract,  as 
distinct  from  an  implied  covenant.  The  implied  contract  arises  from 
the  particular  circumstances,  whilst  to  rai^^e  an  implied  covenant  there 
most  be  present  in  the  instrument  certain  expressions  which,  how- 
ever, are  few  and  precise. 

It  is  important  to  bear  in  mind  that  an  implied  covenant  cannot 
arise  against  a  person  who  has  not  sealed  the  mstrument.  This  is 
the  essential  characteristic  of  covenants  whether  implied  or  expressed. 
But  to  constitute  an  implied  contract  it  is  not  necessary  that  it  should 
appear  to  be  sealed  ;  on  the  contrary,  .it  is  a  remedy  given  by  the 
law,  because  otherwise  the  party  would  be  exempted  from  liability. 
If  a  lease  be  assigned  by  deed  poll,  the  assignment  is  not  executed 
by  the  assignee,  as  before  stated,  and  if  in  such  care  the  assignment 
be  expressed  to  be  subject  to  the  covenants  contained  in  the  original 
lease,  and  to  the  payment  of  the  rent  thereby  reserved,  the  assignee 
is  not,  as  we  have  seen,  bound,  he  not  having  sealed.  Though, 
however,  the  law  does  not  hold  the  assignee  liable  in  covenant,  yet  it 
holds  him  responsible,  as  under  an  implied  contract,  as  before  stated 
(see  Buckworth  v.  Simpson,  1  Cr.  Mees  and  Rose.  834 ;  Brown  v. 
McFarren,  5  Irish  Law  Rep.  212).  In  this  last  case,  A.,  being 
lessee  of  certain  premises,  by  indenture,  assigned  his  interest  therein 
to  B.,  subject  to  the  rent  and  performance  of  the  covenants  in  the 
original  lease.     This  indenture  contained  a  covenant  by  B.  to  keep 

A.  harmless  and  indemnified  against  all  actions,  suits,  costs,  and 
damages,  on  account  of  the  rent  and  covenants  in  the  original  lease. 

B,  never  executed  the  assignment,  but  went  into  possession  under  it. 
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It  was  beU),  on  demurrer,  that  B.  was  no/  liable  in  an  actkm  of  cove- 
nant, for  not  liaTing  saved  barmlebs  and  indemnified  A.  Bat.  jmMr« 
A.  migbt  maintain  an  action  on  the  case  or  assumpsit. 

We  may  observe  as  to  an  implied  contract  tbat  the  liability  in  re- 
spect tbereof  continues  only  daring  the  assignee's  estate.  In  fact,  his 
liability  is  commensurate  with  the  time  of  his  interest.  The  next 
succeeding  assignee  becomes  liable  daring  the  continuance  of  hta  es- 
tate (see  Mills  t.  Harris,  3  Moo.  and  Sc.  569  ;  the  judgment  in 
Wolveridge  t.  Steward,  3  Moo.  and  Sc.  507).  The  practical  result  ia 
that  there  would  be  an  action  on  the  case  or  of  assumpsit  where  the 
assignee  has  not  sealed  the  deed  poll  assigning  the  lease  subject  to 
the  covenants  and  payment  of  the  rent,  if  the  rent  were  not  paid  or 
the  covenants  performed  during  the  time  of  tbe  continuance  of  the 
assignee's  estate.  If  the  assignee  had  sealed  the  assignment  there 
would  be  an  action  of  covenant,  subject  to  the  dibtinction  hereafter 
mentioned.  The  question  is.  has  the  party  sealed  the  deed,  or  has 
he  accepted  the  estate  under  the  deed  without  sealing. 

How  implied  covenants  are  constituted. — What  are  the  material 
points  in  the  constitution  of  implied  covenants  ?  We  have  seen  that 
the  general  doctrine  is  that  an  express  covenant  is  created  by  any  in- 
formal words  showing  that  the  parties  agreed  to  perform  or  refrain 
from  doing  some  act.  and  this  is  true  of  implied  covenants,  if.  indeed, 
this  doctrine  prevailed  in  former  times  as  in  our  days.  Directly  we 
have  the  doctrine  that  informality  in  expression  does  not  interfere 
with  the  question  of  covenant  or  not.  it  becomes  a  question  how  far 
the  words  deviate  from  the  orthodox  form.  The  covenant  of  which 
Baltoun  v.  Houston  (suprd,  1 6.  1 7 ;  S.  C.  8  Moore.  546 ;  1  Bing. 
440)  was  an  instance,  has  just  the  same  effect  as  an  expressly  worded 
covenant*  Therefore,  however  irregular  the  structure,  it  is  a  cove- 
nant. The  distinction  as  to  express  and  implied  covenants  having 
formerly  obtained  must  now  be  considered  as  binding  us  to  the  adop- 
tion of  it.  Implied  covenants  are  distinguishable  from  express  in 
particular  by  one  very  material  quality — ^tbere  must  be  a  considera- 
tion for  the  implied  covenant.  Thus  an  implied  covenant  arises 
against  a  lessee  for  payment  of  the  rent,  and  against  a  lessor  for 
quiet  enjoyment  of  the  lessee,  and,  on  the  expiration  of  the  loaee,  to 
perform  the  covenants,  and  pay  the  rent  by  the  lessee.  In  such  a 
ease,  if  the  consideration  entirely  fafl,  the  covenant  also  wUl  fail,  bat 
there  must  be  an  entire  failure  of  consideration,  for  if  it  exists  for  s 
time,  the  partial  failure  will  not  interfere  with  the  obligation  to 
perform  the  covenants,  but  the  party  will  have  for  that  breach  the 
proper  remedy  by  action, 

T^word  "assign**  no  implied  covMOaf.— What  are  the  words 
which  create  an  implied  covenant  ?  By  the  word  "  assign"  where  a 
party  assigns  a  lease  for  years  to  another,  is  there  imported  any  co* 
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▼enmt  ?  It  is  merely  used  to  describe  the  ioterest  conveyed  to  dis« 
tinguish  it  from  a  mere  uoder-lease  (see  Burnett  v.  Lynch,  5  B. 
and  Cr.  G02)»  There  is,  indeed,  a  casein  1  Mod*  Rep.  p.  113 
(Deering  v.  Farington)  to  the  contrary,  bat  it  does  not  apply  to  an 
■asigiiee  of  the  estate  in  lands ;  as  the  assignor  of  a  chose  in  action 
CMiDot  possibly  have  the  thing  affected  to  be  assigned.  That  case  in 
Modem  Reports  would  not  now  be  acted  on  so  for  as  respects  im- 
plied covenants  in  a  demise,  either  as  sgaicst  the  party  making  or 
the  party  taking. 

iVords  "  gratU,  demise,  and  confirm,'* — It  is  common  in  a  lease  to 
find  the  words  "  grant,  demise,  and  confirm  ;"  the  covenant  which 
is  thereby  raised  is  to  this  effect :  that  the  lessee  »h;ill  quiitly  hold 
•nd  enjoy  the  land  during  the  term  free  from  inter rupiion  by  any 
person  lawfully  claiming  title  (Watk.  by  White.  a02.  303.  8th  edit. ; 
1  Shepp.  Tuuchst«  1 60.  I  Go) .  Remark,  that  it  is  not  said,  free  from  ibe 
interruption  of  persons  not  claiming  under  the  lessor  or  not  having 
title,  but  merely  from  rightful  demands.  Against  a  person  not 
claiming  under  the  lessor,  or  not  having  a  title,  the  lessee  is  bound 
to  defend  himsilf.  If  a  person  rightfully  entitled  claim,  the  lesi^ee 
baa  his  action  against  the  lessor  on  his  implied  covenant  by  the  word 
**  demise." 

Words  "  demise"  and  "  leased — There  is  no  authority  that  the 
word  **  lease."  if  nsed  to  create  a  term  is  not  equally  effictual  to  create 
a  cuveaant.  In  fact,  the  word  **  lease"  has  not  any  legal  opera* 
tion.  except  as  an  equivalent  expression  for  "  demise."  Therefore, 
there  is  little  doubt  but  thai  it  wculd  be  read  as  the  word  "  demise." 

Ifordi  "yielding  and  paying  "  or  "paying," — As  to  the  daoae 
in  a  lease  ordinarily  designated  the  reddendum,  commencing  with  the 
words  "  yielding  and  paying,"  and  sometimes  with  the  word  "paymg" 
only  (Watk.  by  Merrifield.  397.  437),  the  legal  effect  of  it  is  to 
create  a  covenant  on  the  part  of  the  lessee,  and  of  every  person  who 
becomes  possessed  of  the  property  by  assignment,  whether  immediate 
or  mediate.  But  it  creates  this  covenant  against  the  lessee  so  long 
only  as  he  holds  the  estate,  and  it  creates  the  covenant  against  the 
assignee  so  long  only  as  he  continues  assignee  (see  Adams  v.  Giboey, 
6  Bing.  656).  It  arises  from  privity  of  estate,  and  is  a  covenant 
binding  the  person  who  for  the  time  being,  becomes  owner  of  the 
estate.  It  is  a  shifting  covenant,  passing  from  one  owner  to  another, 
bat  it  is  in  the  full  sense  of  the  term  a  covenant,  and  the  lessee  and 
ttsignee  may  be  sued  on  it  as  such.  There  was  formerly  a  question 
made  whetiwr  it  was  an  implied  or  an  express  covenant.  It  ia  now 
clearly  held  to  be  an  implied,  and  not  an  express  covenant. 

Implied  covenant  where  not  sealed, — The  doctrine  that  a  covenant 
is  not  complete  withont  the  covenantor,  as  well  as  covenantee,  execute 
the  deed  is  the  same  whether  the  covenant  be  an  implied  or  an  express 
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one.  It  is  not  an  implied  oovenant  merely  benuite  the  deed  contiiat 
a  covenant,  bnt  the  person  who  has  to  bear  the  barthen  Hiiist  have 
sealed  the  deed,  bat  if  the  lease  be  by  tndentare,  the  party  who 
accepts  the  estate  nnder  a  lease  which  ooatams  such  a  covenant,  ssay 
(it  is  said,  hot  lee  si^d)  be  bound»  though  his  seal  be  not  aotaaUy 
affixed  thereto.  So  we  should  conclode  that  the  lessee  was  boond 
to  pay  the  rent*  though  he  have  not  sealed  the  lease. 

^0  w^lifid  covenant  where  an  espreee  one. — There  is  another 
important  qualification  as  to  implied  covenants,  and  that  is*  that  an 
implied  covenant  in  a  lease  has  no  effect,  if  there  be  an  express 
covenant  on  the  same  subject  in  the .  lease,  for  it  is  a  maxim  of  law* 
expressam  facU  ceeeare  taeihtm  (1  Shepp.  Toochst.  160,  n.  e.  165  ; 
Watk.  by  Merrifield,  439 ;  Bacon's  Abr.  Tit.  "  Covenant"  B.). 
The  cases  of  Noke  in  4  Coke's  Rep.  88,  and  of  Merril  v.  Frame,  4 
Taunt.  329,  will  illustrate  this  subject.  In  the  former  case,  where 
the  lessor  demieed  and  granted  a  house  for  a  term  of  years,  and 
covenanted  that  the  lessee  should  enjoy  the  house  during  the  term* 
without  eviction  by  the  keeor,  or  any  claiming  under  him,  it  was  hM 
that  the  express  covenant  qualified  the  generality  of  the  covenant 
raised  by  implication  of  law,  from  the  words  "  demiee  and  grani." 
and  restrained  it  by  the  mutual  consent  of  both  parties,  so  that  it 
should  not  extend  further  than  the  express  covenant,  and  therelbro 
the  lessor  is  not  liable  for  an  eviction  by  a  Btranger.  So  in  the  ease 
of  Merril  v.  Frame,  it  was  held  that  if  a  lease  contain  a  covenant  for 
quiet  enjoyment  against  the  lessor  and  those  who  daim  under  him« 
the  lessee  cannot,upon  an  eviction  by  a  paramount  title,  recover  under 
the  implied  covenant  for  general  title  implied  in  the  word  "  rfwiar," 
In  this  case  the  plaintiff's  counsel  contended,  that  although  under  the 
express  covenant  for  quiet  enjoyment  against  the  lessor  and  afi 
claiming  under  him,  the  plaintiff  could  not  recover  upon  an  eviction 
by  a  paramount  title,  3ret  the  latter  covenant  did  not  restraiii  or 
destroy  the  implied  covenant  for  an  absolute  good  title,  which  was 
contained  in  the  words  "  demised  and  leased,"  and  cited  Gainsford  v. 
Griffith  (1  Saund.  59)  to  show  that  there  might  be  a  distinct  genersl 
covenant  not  restrained  by  the  subsequent  particular  covenant.  Bat 
the  court  expressed  a  decided  opinion  against  the  possibility  of 
applying  that  doctrine  to  the  present  case.  The  rule  oi  law  waa  (they 
said)  that  ej^eseum/acit  tadium  eeeeare.  Bat  the  argument  of  the 
plaintiff  would  make  egpreeeum  and  taeUum  to  mean  the  same  thing, 

Thinge  in  esse. — Again,  an  implied  covenant  extends  only  to  sasfa 
things  as  are  ta  esse,  and  parcel  of  the  demise  at  the  time  of  the 
demise.  Therefore,  no  action  lies  against  a  leaser  who  stops  a  water* 
course  formed  after  the  lease,  though  it  distinctly  appear  by  the  lease 
that  such  water-course  was  in  actual  contemplation  at  the  time  (see  1 
Leonard.  278 ;  2  Bacon's  Abrid,  344,  7th  edit.) 
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No  mfhed  eoventmi  on  iemite  qfgaodt.—Agm,  the  law  raiset  an 
implied  oovenantoD  wordc  of  demueoolj  when  the  sabject  of  demiae 
18  a  things  retU.  for  if  the  matter  demised  or  property  to  be  demised  be 
a  pereonal  chattel,  the  leasee  will  not  be  entitled  to  an  action  of 
eoveomot  for  disturbance.  This  is  of  practical  importance,  for 
frequently  g^oods  and  moveables  are  included  in  a  demise.  Therefore, 
yoa  should  never  place  reliance  in  that  part  which  contains  a  reference 
to  chattels,  or  words  which  otherwise  would  make  an  implied  covenant 
against  lessor  or  lessee,  but  there  roust  be  an  express  covenant  and 
clause  (see  Com.  Dig.  tit.  "  Covenant,"  A.  4  ;  Selw.  Nisi  Prius, 
477.  n.  14,  11th  edit.;  2  Bacon's  Abr.  343.  7th  edit. ;  Harr. 
N.  P..  578). 

Qaoft  implied  eoveMants, — ^There  are  some  other  instances  in  which 
covenants  are  called  implied,  but  are  to  be  distinguished  ;  as  where  a 
man  engages  by  deed,  to  do  or  avoid  certain  thiuga  for  the  benefit  of 
another,  and  then  it  turns  out  that  there  were  other  things  not 
provided  for,  but  which  it  is  necessary  he  should  observe,  if  he  is 
to  carry  out  the  transaction  fairly ;  the  rule  is,  that  whatever  was 
of  necessity  included  in  the  terms,  the  law  considers  indoded  in  the 
covenant,  just  as  if  it  were  so  in  express  terms  (Seddon  v.  Senate, 
13  East.  63).  In  this  caae,  the  proprietor  of  a  medicine,  and  a 
recipe  for  making  the  same,  "  bargained,  sold,  assigned,  transferred, 
and  set  over,"  the  medicine  and  recipe,  and  all  his  "  right,  title, 
interest,  daim,  or  demand  to  the  said  medicine,  &c.,"  to  a  purchaser ; 
it  was  held,  that  the  law  would  imply  from  the  transfer  and  assign- 
ment a  covenant  from  the  vendor,  that  he  would  not  himself  prepare 
and  vend  the  medicine  so  assigned,  or  engage  with  others  in  so  doing. 
Somewhat  similar  in  principle,  is  the  earlier  case  of  Bering  v. 
Farington  (3  KeUe,  304;  Freem.  368;  1  Mod.  R.  113)  where  a 
man  by  deed  "  bargained,  sold,  assigned,  and  transferred,"  a  sum  of 
money  due  to  him  from  a  third  person ;  it  was  held  that  the  law 
would  imply,  from  the  words  of  transfer  and  assignment,  a  covenant 
from  the  assignor  to  do  no  act  to  prevent  the  assignee  from  obtaining 
possession  of  the  sum  so  assigned. 

However,  in  such  cases,  if  the  meaning  of  the  party  extended  only 
to  such  acts  of  the  covenantor  as  would  be  a  misfeasance,  it  does  not 
impose  on  him  a  liability  which  he  did  not  expressly  undertake;  as  if 
the  damage  merely  arise  from  the  party  being  passive  and  doing 
nothing,  he  is  not  liable  for  his  mere  neglect  or  passivity,  and  merely 
standing  by  does  not  come  within  the  covenant.  In  the  case  of 
Pomfret  v.  Rieroft  (Saund.  321)  Lord  Hale  said  that :  "  If  I  lend 
one  a  piece  of  plate,  and  covenant  he  shall  have  the  use  thereof,  yet 
if  the  plate  be  worn  out  by  ordinary  use,  without  any  default,  no 
action  of  covenant  lies  against  me.  In  that  case,  lands  were  demised 
with  the  use  of  a  pump  on  another  piece  of  land,  and  the  lessor 
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allowed  the  pump  to  get  oat  of  repair*  bat  it  was  finally  held  that  no 
action  of  covenant  would  be  against  the  leaior,  for  there  was  ao 
miefeasaDce.  So,  if  I  grant  the  use  of  a  pamp,  the  right  to  snake  a 
drain  or  reservoir,  on  other  land  than  that  demised,  I  thereby  giant  a 
free  way  and  right  to  put  it  up — in  fact,  a  right  of  way — bat  I  do  not 
engage  to  do  that  fi/r  the  party. 


PRACTICAL  DIRECTIONS  TO  A  CANDIDATE  FOR 
EXAMINATION   AND  ADMISSION. 


[Our  readers  are  indebted  for  the  following  to  a  subscriber  who. 
having  himself  experienced  great  difficulty  in  obtaining  acearate  in* 
formation  as  to  the  necessary  eteps  for  examination  and  admission, 
has,  since  his  admission,  drawn  up  this  statement  for  the  benefit  of 
future  candidates.  Having  carefully  examined  it.  we  are  able  to  say 
that  it  is  perfectly  accurate,  and  we  are  sore  our  readers  will  feel 
obliged  to  our  correspondent  fur  the  statement.] — ^Eds. 

Having  fixed  upon  the  term  in  which  you  propose  to  underage  the 
ordeal  of  the  examination,  commence  operations  by  preparing  a 
"  Notice  of  Intention  <o  apply  for  Esaminatum"  and  a  *'  Notice  of 
Intention  to  apply  for  Admission."  The  forma  of  these  notices  may 
be  taken  from  Ctiitty's  Arcbbold.  Ihree  dear  days,  at  the  least. 
before  the  commencement  of  the  term  preeedimp  that  in  whidi  yon 
propose  to  be  examined,  leave  the  first  mentioned  notice  at  the  ofike 
of  the  Incorporated  Law  Society,  \n  Chancery-lane,  and  leave  the 
other  notice  at  the  Queen's  Bench  Master's  Office,  in  the  Temple. 
At  the  same  time  copy  the  notice  of  intention  to  apply  for  admitsian 
into  each  of  the  two  books  kept  for  that  purpose  at  the  Judges* 
Chambers.  Queen's  Bench.  One  of  these  books  yon  will  find  in  the 
chiefs  office,  up-stairs,  and  the  other  in  the  clerks'  room  below. 
Nothing  further  is  to  be  done  on  your  part  until  you  receive  from 
the  secretary  of  the  liaw  Society  a  notice  of  the  day  of  examination, 
accompanied  with  a  paper  of  questions  to  be  answered  by  yoursdf 
and  master.  The  answers  to  these  questions,  together  vrith  the 
original  articles  of  clerkship,  and  any  assignment  thereof,  are  to  be 
left  at  the  office  in  Chancery*  lane  within  the  first  seven  days  of  the 
term  in  which  the  examination  is  to  take  place.  On  the  day  cvf  the 
examination  you  will  have  to  attend  at  "  the  Hall"  at  half-past  nine, 
when  a  number  will  be  given  to  you,  and  you  will  take  yoor  seat  at 
the  table  appropriated  to  such  number.  At  ten  o'clock  the  examiners 
enter,  and  a  paper,  containing  the  questions,  is  delivered  to  each  eaa- 
didate.     Until  four  o'clock  is  allowed  to  answer  the  questicns,  and 
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DO  answers  will  be  received  before  one.  The  examination  being 
fniehed  you  may  aecertain  your  fate  by  applying  on  the  folUiwtng 
day,  at  about  three  o'clock,  to  Mr.  Maagbam,  at  the  Hall.  Having 
received  the  comfortable  assarance  that  you  are  "  all  right,"  prepare 
an  affidavit  of  i)ue  service  under  your  articles,  and  an  affidavit  of  the 
payment  of  the  stamp  duty  on  the  articles  (see  the  forms  of  these 
affidavits  in  Chitty's  Archbold).  On  the  next  duy  (that  is  the  day 
next  but  one  after  the  examination)  apply  at  the  office  in  Chancery- 
lane  for  the  examiners*  certificate,  which  will  be  given  to  you,  together 
with  the  original  articles.  Next  go  to  Mr.  Aldridge,  at  the  Queen's 
Bench  Masters*  Office,  in  the  Temple,  for  the  original  affidavit  of  the 
execution  of  the  articles,  which  was  filed  there  shortly  after  the  date 
of  the  articles.  Annex  the  articles  to  the  affidavit  of  due  service,  and 
then  swear  that  affidavit,  and  the  one  as  to  payment  of  stamp  dnty, 
at  the  Judges'  Chambers.  Take  the  affidavits  so  sworn,  and  the 
examiner's  certificate,  and  also  the  affidavit  as  to  the  execution  of 
the  articles,  to  the  judges'  clerk,  who  will  give  you  a  fiat,  returning 
the  examiners'  certificate  and  the  affidavits  as  to  stamp  dnty  and  exe* 
cution  of  articles,  but  retaining  the  affidavit  of  due  service,  and  the 
articles  themselves  which  are  annexed  to  it.  Take  the  fiat,  certifi- 
cate, and  the  two  remaining  affidavits  to  Mr.  Aldridge,  and  -request 
him  to  prepare  the  admission  for  yon,  as,  by  so  doing,  you  will  save 
yourself  further  .trouble  on  that  head.  He  will  tell  you  at  what  time 
you  must  attend  at  Westminster  to  be  sworn.  Be  there  at  the  time 
appointed,  and  you  will  take  the  oaths  in  the  presence  of  one  of  the 
judges,  and  sign  the  Rolls.  The  examiners'  certificate  will  be  re- 
turned to  you,  and  your  admission  in  Queen's  Bench  (on  £25  stamp) 
will  be  delivered  to  vou.     Proceed  with  this  admission  to  the  Masters' 

m 

offices  in  the  Courts  of  Common  Pleas  and  Elxchequer,  and  sign  the 
Rolls  of  th(.*se  courts.  This  completes  your  admission  as  an  attorney 
of  the  common  law  courts.  The  next  step  is  to  be  admitted  in 
chancery.  For  this  purpose  leave  your  Queen's  Bench  admission 
with  the  Master  of  the  Rolls'  secretary,  in  Rolls -yard,  and  he  will 
appoint  a  time  for  yon  to  attend  in  the  Rolls  Court,  Rolls-yard,  to  be 
aworn*  This  is  generally  the  last  day  or  last  day  but  one  of  the 
term.  You  will  then  be  sworn  before  the  Master  of  the  Rolls,  and 
aign  the  Rolls  of  the  court.  You  may  receive  back  your  Queen's 
Bench  admission  the  next  day,  if  you  require  it,  but  the  chancery 
admission  will  not  be  delivered  until  about  a  fortnight  afterwards. 
If  yon  desire  to  be  admitted  in  bankruptcy,  go  to  the  Court  of  Bank- 
ruptcy, Basinghall-street,  and,  upon  producing  your  chancery  admis- 
sion to  the  clerk  in  the  chief  registrar's  office,  you  will  be  allowed  to 
sign  the  Roll,  and  will  receive  a  certificate  of  admission  in  that 
court.  This  admission  qualifies  you  to  practice,  also,  in  the  Insol- 
vent Conrt.     You  may  now  congratulate  yourself  on  haying  arrived 
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at  the  state  of  a  foil-blown  attorney  at  law  and  solicitor.  The  dk* 
borsements  which  will  be  required  of  yoa  to  enable  yoa  to  arrive  at 
this  happy  state  are  as  under  : — 

£  a.  d. 

On  leaving  articles  at  the  office  for  inspection  ....       0  10  0 

Examiners*  certificate    ..'     2  2  0 

On  taking  away  original  affidavit  of  ezecntion  of 

articles 0  2  6 

On  swearing  affidavits 0  5  0 

Judge's  clerk  for  fiat 1  8  0 

Mr.  Aldridge  for  admission  stamp,  and  for  swearing 

at  Westminster 25  10  0 

Queen's  Bench  usher  on  signing  Roll    0  6  0 

Common  Pleas     do.                   do.         0  5  0 

Exchequer            do.                   do 0  5  0 

Secretary  of  the  Rolld  on  leaving  admission    ....        117  0 

Bankruptcy  admission    0  6  0 

£32     11     6 


CORRESPONDENCE. 


Desceni'-Half 'blood  (Supp.  69,  123). 

Gbntlbiibn, — I  think  there  can  be  no  doubt  that  your  corre- 
apondent,  J.  R.  S„  is  correct  in  his  opinion  upon  this  point,  as  stated 
in  the  last  number  of  your  magacine.  Indeed,  upon  recurring  to  the 
subject  jast  previous  to  the  period  of  publication  of  your  last  number, 
I  was  struck  with  the  same  view  your  correspondent  haa  taken.  My 
thanks  are,  nevertheless,  due  to  him  as  well  as  to  yourselves  for 
giving  attention  to  the  question. 

I  would  now  beg  to  submit  another  point  which  has  occurred  to 
me  upon  the  subject  of  descent,  with  reference  to  the  recent  Inheritance 
Act,  and  which,  perhaps,  it  would  be  well  to  put  in  the  following 
form : — 

Descent — Purchase. 

B.  having  inherited  lands  from  A.  (the  purchaser)  since  the  3  &  4 
Will.  4,  c  106,  came  into  operation,  made  a  lease  to  C.  for  life,  and 
died  intestate  ;  from  whom  is  the  descent  of  the  reversion  on  the  fife 
estate  of  C.  to  be  traced  ? 

It  vrill  be  observed  that  under  seet.  1  of  the  act,  the  word  '*  land" 
includes  any  estate  of  inheritance  in  possession,  '*revernon,"  &c.,and 
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the  word  "  parchaser/'  from  whom  (under  sect.  2)  the  descent  is  to 
he  traced,  is  defined  to  be  "  the  person  who  last  acquired  the  kmd 
(or  estaU  in  reverwm)  otherwUe  than  bj  descent,  &c."  Now,  it  ia 
anbmitted  that  the  revertiam  in  the  above  case  was  acquired  otherwise 
than  hj  descent ;  although  it  must  be  admitted  that  de  hore  the 
statute,  it  was  not  acquired  by  purchase.  But  if  by  the  statute  it 
was  an  acquisition  by  purchase,  then  em  bono  the  latter  danse  in  the 
3rd.  sect,  of  the  act,  deetarimg  that  to  be  a  purchase,  which  before 
the  act  was  in  effect  (at  least,  where  the  whole  estate  did  not  pass 
from  the  grantor)  the  creation  of  a  reversion. 

I  shall  be  glad  to  have  the  opinion  of  yourselves,  or  some  of  your 
readers  upon  the  point. 

I  am,  &c.,       G.  S.  (New  Broad-street,  City.) 


Descent — Half -blood  (Sapp.  p.  123). 

GsNTLxiiaK, — ^Through  a  want  of  deamess  in  expressing  my 
meaning,  you  have,  T  perceive,  mistaken  it,  and  made  me  to  say  that 

00  the  death  of  the  brother  of  the  whole- blood  the  purchaser's 
paternal  line  necessarily  fails,  and  I  therefore  write  to  express  my 
concnrreDce  in  your  statement  of  the  law  on  the  point.  If  the 
sentence  concluding  my  remarks  had  run  "  as  the  brother  of  the 
whole  blood  must  be  dead,  ere  any  claim  on  the  part  of  the  maternal 
ancestors  could  by  any  possibility  arise/*  your  correction  would  not, 

1  think,  have  been  neeided ;  as  it  is,  J  fed  obliged,  and  remain, 
&c.,  J.  R*  o. 
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No.  54. — Legacy  charged  tm  Land — Vesting  of. 

A.  devises  to  his  son  B.,  in  fee,  20  acres  of  hind,  chargeable, 
nevertheless,  with  the  payment  of  £50  to  his  son,  J.  C.  his  executors 
and  administrators,  to  be  paid  to  Aim  at  the  end  of  one  year  next 
after  the  decease  of  testator's  wife.  J.  C.  survived  the  testator,  but 
died  before  the  wife. 

Are  the  representatives  of  J.  C.  entitled  to  the  legacy,  or  does  it 
dnk  mto  the  land  for  the  benefit  of  the  devisee  ? 

G.  P.  (Witham.) 

No.  55. — Agreement — Lease — Stamp. 

A.,  by  writing,  "  agrees  to  let,"  a  messuage  and  lands  to  B.  for 
one  year  at  the  "  gearlg  rent  of  £100." 
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Is  soch  docuiieat  liable  to  aa  ad  valorem  letise  stamp  or  (as  it  does 
not  ezeeed  15  folios  io  leogth)  would  a  2«.  6d.  agreement  stamp 
suffice  ?  J.  Bbaumont  (Witbaa). 

No.  56. — DevUe— Email,  SfC. 

A.  B.,  by  his  will,  devises  to  C.  D.  for  life,  aod  his  heirs,  certain 
property,  but  in  default  of  issue  of  the  said  C.  D.  he  devised  the  same 
to  E.  F  C.  D.,  for  his  own  purposes,  executes  a  deed  dueniaiSag 
the  property.  He  is  now  dead,  and  £.  F.  daioia  the  property  nndor 
the  will. 

Querv — Is  the  disenCailiog  deed  effectual  against  the  devise  in  the 
will  to  £.  F.  ? 

Personal  communication  on  the  above  would  much  oblige. 

G.  Crump,  jun.  (Greatfield  House,  Kidderminster). 

No.  57. — Bankniptey. 

A.  was  insolvent  in  1837.  and  obtained  his  dischar^,  not  paying 
20s.  in  the  £1.  In  1849  A.  became  also  bankrupt,  and  obtained 
lus  certificate,  also  not  paying  20s.  in  the  £1. 

Query — Is  that  certificate  a  bar  to  the  creditors  under  the  insol- 
vency as  well  as  the  bankruptcy  as  regards  future  us^ets,  the  credi- 
tors of  the  insolvency  not  being  able  to  prove  under  the  bankruptcy  ? 

WiLUAM  Chubb. 
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No.   20. — American  Certificate — Whether  a  Bar  to  Englisk  DebU 

(No.  4.  N.S.,  p.  57). 

If  the  cause  of  action  accrue  in  England,  a  certificate  abroad  is  no 
bar  here  (see  Montagu  and  Ayrton,  2nd  ed.,  v.  i.,  p.  721).  The 
American  certificate  would  not,  therefore,  be  a  bar  to  English  debts. 
The  cases  cited  in  Mon.  and  Ayr.  are  Quin  v.  Keefe,  2  H.  BL  553 ; 
Fedder  v.  M'Master,  8  Term  Rep.  609 ;  Smith  v.  Buchanan,  8  EmI, 
6  ;  Potter  v.  Brown,  5  East,  124 ;  Borrows  v,  Jemino,  733. 

J.  A. 

No.  3.—TUfe  Deeds. 

In  Sag.  V.  and  P.  (6tli  edit)  it  is  laid  down,  '*  If  a  purchaser 
cannot  obtain  the  title  deeds,  he  is  entitled  to  attested  copiea  at  the 
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expense  of  the  vendor,  onleM  there  be  an  express  stipulation  to  the 
contrary/'  bnt  not  of  instrumeats  on  record.  If  a  vendor  sells  an 
estate,  and  there  is  no  covenant  to  produce  the  deeds,  the  purchaser 
ia  entitled  to  them  (Fair  v.  Ayres,  2  Sim.  and  Stu.  533).  If  a 
▼eodor  has  occasion  for  them,  and  there  is  no  express  grant  of  them 
in  a  conveyance  he  is  entitled  to  retain  them  (Yes  v.  Field.  2  T.  R. 
700).  In  p.  450  of  Sug.  V.  and  P.  the  same  case  in  effect  is  put, 
and  it  is  said,  "  I  should  conceive  the  practice  to  be  for  the  vendor  to 
enter  into  the  usual  covenant  for  production  of  the  deeds  in  his  pos- 
session, which,  of  course,  would  include  the  original  covenant  to  pro- 
duce the  deeds." 

The  seller,  in  the  absence  of  an  express  stipulation  to  the  contrary, 
is  bound  at  his  own  expense  to  furnish  the  purchaser  with  attested 
copies  (Sug.  V.  and  P.  448 ;  Boughtoo  v.  Jewell,  15  Ves.  jun. 
176  ;  Berry  v.  Young,  2  exp.  640  note;  it  fortiori^  then,  when  he 
expressly  covenants  for  title,  see  also  Southby  v.  Hutt,  2  My.  and 
Cr.  207 ;  also  Cooper  v.  Emery,  10  Sim.  609).  Here,  then,  the 
vendor  is  bound  to  furnish  the  .purchaser  with  attested  copies. 

Even  of  instruments  on  record,  he  is  bound  to  produce  attested 
copies  to  compare  with  the  abstract  delivered,  and  afterwards  the 
purchaser  is  entitled  to  them  (Sug.  V.  and  P. ;  and  see  1  Sug.  V. 
and  P.  (10th  edit.)  110 ;  2  Sug.  V.  and  P.  116;  Berry  v.  Young,  2 
Esp.  640,  note;  Campbell  v.  CampbeD,  cited  2  Sug.  V.  and  P.  1 16). 

W.  B.  I. 

No.  32.— -i}m6« — Lmse — Convenian. 


The  share  which  B.  would  have  taken  must  be  considered  as  part 
of  A.'s  real  estate,  as  the  subject-maiier  (which  is  real  estate)  of  the 
devise  to  B.  lemains  undisposed  of  by  the  will  (1st  ed.  Stephen's 
Commentaries,  vol.  1 ,  p.  559)  to  which  the  heir-at-law  is  entitled. 
In  Ackroyd  v.  Smithson  ( 1  Bro.  C.  C.  502)  testator  gave  several  le- 
gacies, and  ordered  his  real  and  personal  estate  to  be  sold,  his  debts 
and  legacies  to  be  paid,  and  the  residue  to  certain  legatees  in  the  pro- 
portion of  their  legacies.  Two  of  the  residuary  legatees  died,  living  the 
testator.  It  was  held  that  these  shares  were  lapsed,  and  so  far  as 
they  were  constituted  of  real  estate  should  g^  to  the  heir-at-law.  In 
this  case  ix>rd  Thurlow  said,  that  he  used  to  thmk,  when  it  was  ne- 
cessary for  any  of  the  purposes  of  the  testator's  disposition,  to  con« 
vert  land  into  money,  that  the  undisposed  of  money  would  be  per- 
sonalty ;  bat  the  cases  fully  proved  the  contrary.         J.  D.  Long* 

NoTK« — ^We  received  an  answer  to  a  similar  effect  from  another 
correspondent,  but  he  subsequently  wrote  us  that  on  further  reading 
he  found  the  answer  to  be  incorrect.  We  should  have  been  glad  to 
have  received  the  reasons  for  this  alteration  of  opinion,  and  in  the 
hope  of  yet  doing  so,  and  of  receiving  other  answers  to  this  really  im- 
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portaot  question  we  refrain  from  stating  our  opinion.  There  is  a  dis- 
tinction to  be  taken,  and  there  is  also  a  principle  not  touched  opoo 
by  either  correspondent  which  would  decide  the  point,  and  we  hope 
they  will  not  be  overlooked. — Eds. 

Since  writing  the  above  we  find  we  have  an  answer  from  W.  P. 
M.  in  which  the  distinction  is  stated,  but  we  are  not  qoite  sore  that 
the  principle  he  states  is  the  correct  one. — £d8. 

'  No.  21.— DoiMT  ConveyoMce  (V.  I,  N.  S.,  Supp..  pp.  57.  94). 

I  cannot  coincide  In  the  opinion  expressed  by  P.  W.  on  this  point 
Before  the  Dower  Act,  where  a  person  executed  a  mortgage  of  his  es- 
tate, and  his  wife  joined  in  levying  a  fine  to  the  use  of  the  mortgagee 
in  fee,  in  this  case,  if  he  wished  afterwards  to  make  a  farther  disposi- 
tion of  the  estate,  it  was  questionable  whether  another  fine  was  not 
necessary,  for,  as  the  mortgage  was  made  after  the  marriage,  it  was 
reasonably  contended  that,  as  the  fine  was  levied  for  a  particular  pur- 
pose, it  should  not  operate  in  equity  further  than  was  intended,  and 
for  this  the  cases  of  Delin  v.  Co]man,  1  ''*^em.  249,  and  Jackson  and 
Parker,  Amb*  587,  are  authorities  in  some  degree.  To  prevent  this 
doubt  it  was  deemed  expedient  to  limit  the  equity  of  redemption 
to  such  uses  as  the  husband  and  wife  should  jointly  appoint,  and,  in 
default  of  appointment,  to  such  uses  as  the  parties  agreed  upon.  So 
much  for  older  authorities  and  the  practice  of  conveyancers.  I 
would  now  only  refer  to  the  recent  case  of  Clark  v.  Burgh.  9  Jurist, 
p.  67  9,  as  establishing,  beyond  a  doabt«  that  the  wife  would,  w»leuM 
eaiUrary  intaUian  appears,  be  entitled  to  dower. 

I  have  been  favoured  with  an  extract  from  the  mortgnge  deed  cf 
which  the  following  is,  in  effect,  a  copy : — "  And  the  said  A.,  the 
wife  of  the  said  B.  C,  to  the  intent  absolutely  to  release  all  dower, 
and  right  to  dower  of,  or  to  which,  she  is,  or  may  be,  entitled  out  of 
or  upon  the  hereditaments,  &c.,  and  all  other,  if  any.  her  right,  title, 
daim,  or  demand  therem  or  thereto,  and  with  the  consent,  &c.,  doth 
release,  &c*'* 

I  consider  that  the  above  extract  does  not  show  oi^  uUentitm  wkat" 
ever  of  releasing  the  right  to  dower  in  respect  of  the  «9ta(|f  of  rt- 
demption;  consequently,  the  wife  is  still  entitled  to  dower  thereoat, 
and  it  would  be  neceMary  on  a  purchase  from  the  mortgagor  that  ahe 
should  acknowledge  the  deed.  However,  I  think  this  would  be  bd- 
necessary  if  the  mortgagee  concurred  in  the  ccmveyance,  and  the 
mortgage  debt  was  assigned  to  a  trustee  for  the  pnrchaaer  as  a  sub- 
sisting charge  (see  Law  Stud.  Mag.  v.  6,  p.  75). 

As  several  gentlemen  take  a  different  view  of  this  qmstioii,  peifa^ 
you  will  be  so  kind  as  to  correct  me  if  I  am  wrong* 

G.  B.  Haywood  (Baamgstoke). 
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ON  THE  LAW  OF  FIXTURES. 


Qoestions  frequently  ariae  on  the  termination  of  a  tenancy  about 
the  ownership  of  property  placed  on  the  premises  by  the  tenant 
during  his  term.  This  property  is  either  "fisturts  "  or  "  chait^is 
ptrBomU;"  and  whatever  is  not  comprehended  in  the  definition  of 
the  term  "Jutiurew  "  is  a  chattel  personal,  and  clearly  removable  by 
the  tenant  without  his  landlord's  consent.  A  fixture  is  defined  to 
be  anything  annexed  to  the  premises  :  if  it  has  been  annexed  by  the 
landlord,  it  of  course  belongs  to  him.  The  following  remarks, 
therefore,  only  apply  to  things  annexed  by  the  tenant  to  the  pre- 
miaes.  Before  proceeding  further  with  our  subject,  we  must 
endeavour  to  obtain  an  accurate  notion  of  the  word  "  annexed,'* 
otherwise  we  shall  not  be  able  to  comprehend  the  term  fixture,  nor 
shall  we  understand  the  difference  between  a  fixture  and  a  chattel 
personaL  When  anything  is  said  to  be  annexed  to  the  premises,  or, 
technically  speaking,  to  the  freehold  of  the  landlord,  it  is  understood 
to  be  not  merely  placed  on  the  land,  or  against  the  house  or  wall  of 
the  landlord ;  but  it  must  be  let  into  the  soil,  or  fastened  to  the 
wall,  or  house,  or  other  fixture — for  things  may  become  fixtures  by 
being  annexed  to  fixtures,  as  well  as  being  annexed  to  the  house 
itself ;  and  thus  there  may  be  a  series  of  fixtures  which  do  not 
immediately  touch  the  wall,  house,  or  soil  of  the  landlord.  To 
illustrate  this  definition,  let  us  suppose  that  a  tenant  erects  a  barn, 
which  is  not  built  in  the  soil,  nor  fastened  to  the  house  or  wall  or 
any  other  part  of  the  premises,  but  wMch  merely  rests  upon  the 
ground :  this  has  been  decided  to  be  a  chattel  personal,  and  to  be 
removable  by  the  tenant  against  his  landlord's  will,  because  it  is  not 
annexed  to  the  premises.  Again,  suppose  that  a  tenant  fastens  a 
closet  or  anything  else  to  the  wall,  floor,  or  other  part  of  the  pre- 
mises, or  builds  a  summer  house  in  a  garden,  so  that  it  is  partly  let 
into  the  ground,  both  are  fixtures — ^the  closet,  though  it  is  held  by 
a  single  screw  or  nail,  and  the  summer  house,  although  one  post 
only  is  placed  in  the  ground.  And  here  I  may  remark,  that  the 
size  or  importance  of  the  thing  has  no  effect  upon  the  question, 
whether  or  not  it  is  a  chattel  personaL  It  ought  here  to  be  noticed, 
that  there  is  a  kind  of  constructive  annexation,  by  which  certain 
things,  such  as  keys,  are  held  to  be  fixtures,  though  they  are  not 
actually  annexed  to  the  premises,  but  this  is  in  accordance  with  the 
legal  maxim  that  "  accessories  follow  their  principals ;"  and  as  locks, 
which  are  the  principals,  are  undoubtedly  fixtures,  so  their  acces- 
sories, their  keys,  become  so ;  and,  to  show  a  farther  illustration  of 
the  principle,  we  may  add,  that  the  keys  of  padlocks  are  not  fixtures, 
Supp.  No.  10.]  L 
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became  ndtfier  thej  nor  the  padlocks  themaelyes  are  annexed  to  the 
premiaefl. 

Having  endeayotxred  to  give  a  clear  notion  of  the  term  "  fixtnrea/' 
I  will  proceed  to  show  what  fiztnrea  are  removable  by  the  tenant 
againat  hia  landlord's  wiD,  and  what  belongs  to  the  landlord  and 
are  conseqoentlj  irremovable  by  the  tenant*  It  wonld  be 
amuring  as  well  as  instructive  to  trace  the  law  of  fixtorea 
from  ^e  time  when  the  feudal  83rBtem  prevuled,  nnder  which 
form  of  government  the  rights  of  the  tenant,  or,  as  he  was 
then  called,  the  vassal,  were  not  recognised;  but  soch  a  aketdi 
wonld  occupy  more  space  than  is  consistent  with  the  nature  of  this 
article.  Let  it  suffice  then  to  remark,  that  previously  to  the  reign 
of  Edward  III.  all  fixtures  belonged  to  the  landlord,  and  the  tenant 
had  no  power  to  remove  them  without  subjecting  himself  to  penalties  ; 
and  this  is  still  the  general  rule,  although  very  many  exceptions  have 
since  been  allowed.  When  Eogliipd  began  to  manufisctare  artides 
of  commerce,  and  carry  on  trades,  it  was  soon  apparent  that  the 
strictness  of  the  law  of  fixtures  retarded  the  operations  of  the  medianic 
and  the  trader,  and  worked  banefully  upon  the  commerce  ci  the 
country ;  on  this  account  the  first  exception  to  the  strietneaa  of  the 
law  of  fixtures  was  allowed,  and  it  may  now  be  considered  as  settled 
law  that  all  fixtures  erected  by  the  tenant  for  the  pmrpoees  of  trode 
are  removable  by  him,  although  the  decisions  have  not  yet  gone  eo 
far  as  to  authorise  a  tenant  to  remove  aubstantial  brick  and  mortar 
buildmga,  which  could  not  be  removed  in  a  whole  state,  even  though 
they  be  erected  for  the  purposes  of  trade ;  but  if  audi  a  building  can 
be  taken  away  without  great  injury  it  may  dearly  be  removed.  A 
building  erected  over  an  engine  may  be  pnHed  down  if  the  engine 
could  not  be  otherwise  removed.  Another  instance  of  fixtnres 
rendered  removable  by  the  relaxation  of  the  mle  in  favour  of  traders 
is  that  of  trees,  shrubs,  and  other  produce  of  a  nursery  ground,  planted 
with  a  view  of  sale,  which  may  be  removed,  although  private  indi- 
viduals are  not  at  liberty  to  remove  even  flowers. 

Notwithstanding  the  liberality  of  the  deciacms  in  favour  of  tenants 
who  have  erected  fixtures  for  the  purposes  of  trade,  it  was  laid  down 
in  1 802,  by  Lord  EUenborough,  that  fixtures  erected  by  agrieuUurai 
tenants,  such  as  a  beast-house  or  waggon-house,  were  not  removable ; 
and  although  it  is  difficult  to  see  the  principle  upon  which  this 
decision  was  founded,  yet  it  must  be  considered  as  explanatory  of 
the  present  law,  since  the  judgment  was  giyen  after  much  ddibm- 
tion.  It  has,  however,  been  more  than  once  hinted,  that  should  a 
similar  case  come  before  the  courts,  they  would  probably  fed  inclined 
to  deal  more  favourably  with  the  agricultural  tenant. 

There  are  mixed  cases  of  fixtures,  that  is,  of  fixtures  which  are 
partially  only  used  or  erected  for  the  purposes  of  trade ;  and  in  sudk 
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cases  it  must  in  the  first  instance  be  determined  whether  the  usage 
or  non-asage  of  the&e  erections  for  the  parpoies  of  trade  preponde- 
rates, and  an  opinion  formed  accordingly.  Thus,  in  the  cases  of 
fixtures  which  partake  of  the  nature  of  trade  fixtures,  and  also  of 
agricaltural  fixtures ;  if  they  partake  in  a  greater  decree  of  the 
former  kind,  they  must  be  judged  according  to  the  law  of  trade 
fixtures ;  and  if  of  the  latter  kind,  according  to  the  law  of  agricul- 
tural fixtures.  Tn  accordance  with  this  rule,  it  has  been  decided 
that  a  beast-house,  erected  by  a  butcher  for  the  purpose  of  his  trade, 
is  removable,  although  it  partakes  in  some  degree  of  the  nature  of 
an  agricultural  building,  whiie,  as  we  have  before  noticed,  if  it  be 
erected  chiefly  for  the  purpose  of  agriculture,  it  cannot  be  removed 
by  the  tenant. 

Another  exception  to  the  strictness  of  the  g^eral  law  of  fixtures 
is,  that  when  a  tenant  erects  them  for  tlie  purpose  of  ornament  or 
domestic  use  and  convenience  rather  than  for  the  general  improve- 
tnent  and  completion  of  the  estate,  they  are  removable  by  him. 
The  reason  of  this  exception  is  evident,  for  were  the  law  otherwise, 
either  the  landlord  would  at  his  own  expense  have  to  erect  fixtures, 
such  as  pier  glasses,  &c.,  which  some  tenants  might  like  to  pay  for, 
and  others  not ;  or  the  tenant  would  occupy  the  premises  without 
enjoyment,  because  he  could  not  put  up  certain  fixtures,  unless  he 
was  willing  to  relinquish  all  right  to  them.  The  following  list  con- 
tains many  of  the  articles  of  an  ornamental  or  convenient  nature 
which  form  the  exception  we  are  now  discussing,  and  which  are 
removable  by  the  tenant : — Pier  glasses,  marble  or  mahogany  slabs, 
window-blinds,  nutrble  or  other  omamenttd  chimney-pieces,  grates, 
ranges,  and  stoves,  iron  chimney  backs,  beds  fastened  to  the  ceiling, 
wall,  or  floor,  book-cases,  bells,  fixed  tables,  furnaces,  coppers, 
pumps,  iron  fences  and  hurdles,  mash -tubs  and  water*tubs,  coflee- 
mills,  malt-mills,  jacks,  cupboards  fixed  with  holdfasts,  clock  cases, 
iron  ovens,  and  the  like,  shelves,  cabinets,  dressers,  presses,  bins, 
cisterns  and  sinks,  iron  chests,  turret  and  other  clocks,  lamps,  and 
articles  of  a  similar  nature  and  construction.  It  must  not  be  sup- 
posed that  the  above  list  contains  M  the  fixtures  that  are  removable 
by  the  tenant ;  those  enumerated  are  those  only  which  have  been 
decided  to  be  removable  by  law  or  custom.  The  principle  upon 
which  the  decisions  on  the  exception  now  under  discussion  are 
founded  is  this: — ^The  estate,  which  belongs  to  the  landlord,  is 
complete  without  the  articles  named,  which  are  erected  only  for  the 
purpose  of  ornament  or  convenience ;  for  instance,  a  house  is  com- 
plete without  pier-glasses,  cupboards,  &c.  These  articles  are  only 
erected  for  the  use  and  convenience  of  the  tenant ;  the  removal  of 
them  does  not  injure  the  house.  But  suppose  a  tenant  enters  a 
house  in  which  there  are  no  windows,  or  in  which  there  is  no  stur* 
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case,  but  merely  a  ladder,  and  he  choose  to  put  ia  windows  or  build 
a  staircase,  he  would  not  be  aUowed  to  take  away  the  one,  or 
destroy  the  other,  neither  would  the  landlord  be  bound  to  allow  btm 
for  tliem,  because  the  house  was  incomplete  without  them«  The 
example  of  windows  will  clearly  show  the  principle  of  the  exception 
we  are  now  discussing^.  Formerly,  in  the  time  of  the  Tndors,  they 
were  not  considered  as  part  of  the  hoose,  which  was  thought  com- 
plete without  them ;  for  example,  when  the  E^rl  of  Northumberland^ 
in  the  reign  of  Queen  Elizabeth,  in  1573,  left  Alnwick  Castle,  the 
windows  were  taken  out  of  their  frames,  and  laid  carefully  by. 
Then  they  were,  therefore,  held  to  be  the  property  of  the  tenant ; 
but,  tempera  mutaniur,  a  house  is  now  considered  incomplete  intb- 
out  windows,  which  belong  to  the  landlord,  although  the  tenant  has 
put  them  in  at  his  own  expense.  The  custom  of  the  district  in 
which  disputed  fixtures  happen  to  be  has  in  all  cases  much  influence 
with  the  courts  of  judicature,  n ho  are  also  sometimes  guided  by 
the  injury  which  will  be  done  to  the  premises  by  the  removal  of 
them. 

Fixtures,  I  should  add,  are  not  liable  to  be  seized  under  a  distress 
for  rent,  because,  as  a  distress  was  anciently  no  more  than  a  pledge 
in  the  hands  of  the  landlord  to  compel  payment  of  the  rent  due  to 
him,  it  follows  that  those  things  only  of  which  manual  poaseasioo 
can  he  had  are  distrainable.  Fixtures  are  liable  to  be  seized  in  exe- 
cution  under  legal  process. 

It  is  a  popular  error  to  suppose  that  if  a  tenant  leaves  premises 
in  the  same  condition  as  they  were  in  when  he  entered,  he  is  in 
every  case  exempt  from  liability,  because  immediately  an  im* 
movable  fixture  is  erected  it  becomes  the  property  of  the  landlord 
as  much  as  if  he  himself  had  placed  it  there.  When  a  person 
mortgages  his  estate,  he  may  not  remove  fixtures  without  the 
mortgagee's  concurrence. 

The  landlord's  remedies  for  a  breach  of  the  law  of  fixtures  are 
either  by  action  or  application  to  the  Court  of  Chancery  for  an  in- 
junction to  restrain  the  tenant  from  removing  the  fixtures.  An  in- 
junction will  not  be  granted  unless  very  dear  evidence  of  the  tenant's 
intention  wrongfully  to  remove  fixtures  is  given.  Of  course  the 
law  may  be  varied  by  any  special  agreement  between  the  parties  for 
modus  et  comve»tio  vinami  legem ;  but  a  tenant  must  bear  in  mind 
that  a  mere  parol  permission  by  his  landlord  to  remove  fixtures  wiO 
not  protect  him  from  an  action  where  a  covenant  exists,  nnlesa  in 
the  covenant  a  stipulation  is  inserted  that  permission  may  be  given. 
In  such  cases,  before  removing  fixtures,  he  should  have  a  permission 
in  writing,  signed  and  sealed  by  the  landlord. 

I  ought  to  add,  that  questions  on  the  removability  of  fixtures 
arise  between  three  different  classes  of  persons :  Firstly,  between  the 
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landlord  and  tenant ;  secondly,  between  the  tenant  for  life  and  the 
person  entitled  to  the  eetate  on  hia  death,  or  hit  Bacoeiaor ;  and 
thirdly,  between  the  ezecator  and  the  heir  or  devisee  of  the  owner 
of  the  property.  It  is  said  that  the  law  of  fixtures  is  constmed 
most  liberally  in  the  first  of  these  dasses  or  relations,  and  most 
atrictly  in  the  last,  although  in  practice  there  seems  to  be  bat  little  dif- 
ference in  the  administration  of  the  law  in  the  first  and  second  of  the 
above  dasses. 

Respecting  the  time  when  the  tenant  oaght  to  remove  the  fixtures 
daimed  by  him,  if  the  landlord  or  in-coming  tenant  do  not  choose 
to  take  them,  he  ought  to  do  so  before  the  termination  of  his 
tenancy,  in  cases  where  he  knows  when  the  termination  will  take 
place,  as  on  the  expiration  of  a  lease,  or  the  end  of  a  notice  to  quit ; 
if  he  does  not  remove  them  before  that  time,  he  will  not  be  allowed 
to  do  so  at  all — ^they  will  belong  to  the  landlord.  The  landlord  will 
not,  however,  be  allowed  to  take  advantage  of  this  rule  of  law  by 
pretending  to  be  anxious  to  take  the  fixtures  at  a  valuation,  and  so 
fraudulently  inducing  the  tenant  to  permit  them  to  remain  until  his 
tenancy  has  expired.  Where  the  termination  of  the  tenancy  is  wi- 
certain,  as  where  a  man  is  tenant  during  his  own  life,  or  during  that 
of  another  person,  he  or  his  executors  will  be  allowed  a  reasonable 
time  after  the  termination  of  the  tenancy  in  which  to  remove  fixtures ; 
they  wiU  cease  to  belong  to  him  if  he  do  not  remove  them  within 
such  reasonable  tinie.  What  is  a  reasonable  time  will  vary  with 
almost  every  case,  and  that  is  a  question  which,  in  case  of  litigation, 
would  have  to  be  decided  by  a  jury. 

In  dosing  this  artide,  I  will  take  the  liberty  of  adding  a  few 
words  of  advice  to  both  claimants  of  disputed  fixtures.  To  the 
landlord  I  would  say,  that,  although  the  recorded  decisions  are  much 
in  his  favour,  he  will  do  well  to  recollect  that  the  judgments  of  the 
courts  are  daily  becoming  more  liberal,  and  that  a  tenant's  rights 
are  now  by  law  regarded  equally  with  the  landlord's,  whose  interest 
formerly  was  the  only  one  recognised ;  and  to  him  I  would  add, 
that  he  will  do  wisely  in  acting  towards  his  tenant  with  liberality. 
To  the  tenant  I  would  give  a  caution,  that,  however  just  his  claims 
may  appear  to  be,  and  however  willing  the  courts  may  be  to  assist 
and  protect  him,  they  are  greatly  bound  by  their  previous  dedsions, 
and  always  fed  disinclined  to  upset  any  construction  which  has 
formerly  been  given  to  the  law.  Both  parties  I  would  advise  to 
aettle  their  disputes,  if  possible,  between  themselves,  or  by  arbitra* 
tion,  bidding  them  recollect  that  the  decision  of  a  court  of  law  is  often 
unsatisfactory,  and  always  expensive. 

I  cannot  condude  without  acknowledging  the  assistance  I  have 
derived  in  writing  this  artide  from  Mr.  Amos's  valuable  treatise  on 
the  "  Law  of  Fixtures,"  a  perusal  of  which  I  would  strongly  recom- 
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mend  to  any  one  deBirous  of  obtaining  a  further  insight  into  that 
particular  branch  of  the  law. 

RoBSRT  Arthur  Wars. 


ON  THE  LAW  OF  COVENANTS. 


[Continued  from  8upp,  p.  138.J 

^0  incited  covenant  by  stranger  to  estate. — ^There  is  anothar  mle, 
aad  an  important  one,  respecting  implied  covenants,  namdy»  that 
covenants  arise  by  implication  of  law  only  against  or  in  fisvour  oi 
those  who  have  the  legal  estate.  Those  who  are  strangera  at  law  to 
the  lessor  cannot  make  a  legal  demise,  and  therefore  it  follows  that 
the  law  cannot  imply  a  covenant  by  them.  This  is  the  reason  why  a 
mortgagee  and  the  owner  of  the  equity  of  redemption  should  both  join 
in  the  lease,  using  the  word  "  demise ;  "  as  the  law  cannot  notice  the 
owner  of  the  equity  of  redemption  as  a  party  to  the  demise,  it  is  only 
the  confirmation  of  the  mortg^or,  at  least  during  the  mortgagee's 
interest,  and  there  cannot  be  any  implication  of  a  covenant  against 
the  mortgagor.  It  is  an  implied  covenant  against  the  mortgagee, 
but  not  against  the  owner  of  the  equity  of  redemption.  If  the  owner 
of  the  equity  of  redemption  be  joined  in  an  action  on  such  acovenant» 
the  action  will  fail*  (Smith  v.  Pocklington,  1  Crompt.  and  Jerv. 
445;  Broom's  Part.  Act.  37,  118,  114,  128).  In  the  case  jost  cited, 
it  appeared  that  by  indenture  of  lease  made -between  the  defendant  A. 
Pocldingtoo,  mortgagee  in  fee  of  the  demised  premises,  of  the  first 
part,  the  defendant  H.  S.  Pocklington,  mortgagor,  of  the  seoood  part, 
J*  J.,  a  trustee,  of  the  third  part,  and  the  plaintiff,  the  lessee,  of  the 
fourth  part,  A.  Pocklington,  at  the  request  and  by  the  direction  of  H. 
S.  Pocklington,  did  demise  and  lease  certain  premises,  with  liberty  to 
make  wharfs  and  quays  thereon,  &c.  The  lease  contained  a  covenant 
for  quiet  enjoyment  by  the  defendant  H.  S.  Pocklington  only.  The 
plaintiff  being  prevented  from  making  a  wharf  as  contemplated  by  the 
lease,  on  account  of  a  prior  demise  by  the  defendants  to  one  Meager 
of  another  dock,  covering  nearly  all.the  frontage  of  the  land  demised 
to  himself,  brought  a  yota/ action  against  A.  and  H.  S.  Pocklingtcm, 
charging,  that  at  the  time  of  making  the  said  indenture,  the  defendant 
and  the  said  J.  J.  had  not  in  themselves,  or  in  any  or  either  of  them, 
any  right,  power,  or  lawful  authority,  to  demise  to  the  plaintiff  the 
liberty  above  mentioned.  At  the  trial  the  plaintiff  was  nonsuited. 
A  motion  was  subsequently  made  to  set  aside  the  nonsuit,  but  was 
refused  on  the  ground  that  as  the  express  covenant  was  by  the  mort- 
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gagor  only,  and  neither  the  lease,  lesson,  or  covenant  appeared 
to  he  joint,  hut  on  the  contrary,  the  demise  was  incapable  of  being 
construed  otherwise  than  as  a  separate  lease  from  each  of  the  defen- 
dants,  a  joint-covenant  for  quiet  enjoyment  arising  from  the  word 
"  demise"  could  not  be  implied  against  the  mortgagor  and  mortgagee. 

Relief  in  equitg, — We  may  now  direct  our  attention  to  the  position 
of  the  parties  in  courts  of  equity,  where  the  contract  is  altogether  for 
property  real  for  valuable  consideration.  Let  us  suppose  a  convey- 
ance of  the  property  contracted  for,  and  tbat,  consequently,  the  rela- 
tion has  become  a  legal  relation  by  virtue  of  the  assurance.  It  may 
be  expressed  to  be  free  from  rights  of  way,  &c.  Suppose  that  the 
grantee  afterwards  finds  that  the  thing  conveyed  was  not  of  the 
precise  value  or  not  free  from  claims  of  rights  of  way.  If  ^ere  were 
anything  in  the  deed  incompatible  with  the  existence  of  those  rights, 
the  grantee  could  have  a  remedy  at  law,  but  if  this  is  otherwise,  as 
in  the  case  of  trustees  who  do  not  covenant,^relief  will  be  given  in 
equity.  There  is,  indeed,  no  implied  covenant  in  virtue  of  the 
contiact  for  sale  and  conveyance,  but  the  question  is,  whether  there 
18  anything  analogous  to  such  a  covenant.  Suppose  the  vendor  has 
conveyed  to  the  purchaser  less  in  quantity  or  quality,  and  of  which 
the  purchaser  could  not  have  easily  informed  himself.  It  is  dear 
that  this  conveyance  may  be  set  aside,  because  there  has  been  that 
which  amounts  to  fraud  in  the  view  of  a  court  of  equity ;  if  the 
purchaser  comes  in  due  time  to  set  aside  the  conveyance,  and  if  he 
ask  to  have  back  his  purchase  money,  equity  gives  it  him,  and  the 
vendor  may  take  back  the  estate.  In  fact,  there  is  in  equity  an 
implied  covenant  that  the  thing  conveyed  is  what  it  has  been  re- 
presented to  be. 

Words  operating  at  covenant  or  condition. — In  concluding  the 
subject  of  implied  covenants,  we  have  to  mention  a  rule  of  courts  of 
law  bearing  upon  the  whole  of  what  has  been  previously  stated.  As 
if  there  be  a  clause  so  ambiguously  expressed  as  not  to  be  a  covenant, 
but  it  will  operate  as  a  condition ,~  it  shall  not  be  a  covenant.  Suppose 
there  is  an  assignment  of  a  lease,  subject  to  the  payment  of  rent  and 
performance  of  the  covenants,  if  the  clause  is  so  expressed  as  to  be 
simply  a  qualification  or  restriction,  it  would  be  an  absolute  assign- 
ment. The  clause  of  assignment  may  be  to  hold  to  the  assignee  and 
his  executors,  subject  to  the  payment  of  rent  and  to  the  performance 
of  the  covenants,  or  it  may  be  to  hold  to  the  assignee  subject  to  the 
payment  of  rent,  &c.,  by  him  and  his  executors,  or  he  and  his  ex- 
ecutors, paying  the  rent  and  observing  the  covenants.  The  first  form 
is  so  very  remote  from  being  a  personal  liability  in  the  assignee,  that 
in  fact  he  is  not  absolute  assignee,  but  only  subject  to  charge  on  land, 
but  if  the  second  form  be  used,  then  it  is  very  different.  This  is  an 
instance  of  a  covenant  to  do  something,  and  it  cannot  be  got  rid  of, 
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eren  after  assigning.  In '  the  other  case,  the  assignee  would  gel  rid 
of  his  liability,  he  being  assignee  of  the  lease  sabject  to  paying  the 
rent  merely.  It  is  a  covenant  if  expressed  personally  in  the  assign** 
ment,  if  it  do  not  merely  refer  to  the  land ;  but  it  is  not  a  coTenant 
when  it  merely  affects  to  charge  the  property.  It  may  be  dtfaer 
condition  or  assignment,  or  it  may  be  both.  Tt  is  very  common  when 
we  intend  to  throw  upon  the  lessee  the  burden  of  perfonning  the 
covenants  personally,  to  take  care  to  express  the  clause  so  as  to  fix 
him  personally,  not  merely  saying  subject  to  payment  of  the  rentf 
and  performance  of  the  covenants,  but  stating  that  the  asngiiee  and 
his  executors  shall  pay  the  rent,  &c.,  or  it  may  be  to  hold  by  tiie 
said  assignee,  he  and  his  executors  paying  the  rent  and  performing 
the  covenants. 

Effect  of  executing  covenants, — We  are  now  to  consider  what  are 
the  effects  of  entering  into  covenants.  We  are  to  assume  thai  every- 
one who  is  a  covenantor  executes  the  instrument  contuoing  the 
covenants,  otherwise  there  would  not  be  any  covenants.  What 
results  from  the  fact  that  the  covenants  are  entered  into  ?  The 
particular  aspect  under  which  covenants  are  now  being  considered  by 
us  is  its  creation  of  an  obligation,  its  constitution  as  an  obligatioo, 
its  consequences  viewed  as  an  obligation  merely  and  not  ae  an 
assurance. 

Lien  of  covenant, — The  lien  of  a  covenant  is  that  part  which  states 
who  covenants  or  who  is  party  ;  that  is,  who  are  bound  by  the  cove- 
nants, or  on  whom  they  are  to  be  a  burthen.  No  one  is  bound  merely 
because  he  is  named,  unless  by  virtue  of  having  under  seal  agreed  to 
do  or  convey  a  particular  thing.  Its  office  is  one  of  stipulatioD,  to 
determine  what  is  the  mode  in  which  the  agreement  of  the  parties  is 
to  have  effect.  Thus,  if  A.  covenants  that  B.  shall  surrender  hia 
estate  by  indenture  to  C,  his  lessor,  the  purpose  of  the  covenant  ia  to 
surrender,  and  B.  is  the  object  to  do  this,  but  upon  whom  rests  te 
burthen  of  the  obligation  ?  Not  upon  B.,  as  some  one  else  promised 
for  him,  that  is,  A.  promised,  and  that  part  of  the  covenant  is  called 
the  lien.  It  is  not  because  it  is  desired,  or  agreed  that  a  particular 
person  shall  perform  a  particular  act,  that  that  person  is  bound,  lliis 
point  as  to  who  is  to  be  bound  by  the  covenant,  is  distinot  from  the 
question  who  is  to  do  it.  The  lien  of  the  covenant  should  be  confined 
to  the  person  who  is  to  be  bound.  Thus,  in  the  case  above  supposed, 
it  would  be  utterly  incorrect  to  covenant  that  B.  should  surrender  the 
lease ;  indeed,  it  would  be  endangering  the  remedy  at  law.  If  a 
married  woman  is  entitled  to  land,  and  her  husband  enters  into  a 
contract  for  the  sale  thereof,  the  object  cannot,  or  rather  could  not 
formerly,  be  accomplished  without  a  fine.  The  wife  eovM  not 
effectually  engage  herself  to  levy  a  fine,  and  therefore  it  is  right  that 
the  husband  should  covenant  fur  himself  and  wife.  This  depends  upon 
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the  question  whether  by  virtue  merely  of  the  coTenanta  the  hofiband 
woald  be  boand.  If  not,  it  is  wrong  to  say  in  tbe  lien  that  the 
husband  covenants  for  himself  and  his  wife.  Tbe  hasband  cannot  by 
merely  binding  himself  by  covenants  bind  his  wife  also.  The  assu- 
rance is  to  be  the  act  of  the  wife,  and  therefore  if  the  husband  by 
covenanting  could  oblige  her  to  do  the  act.  it  would  be  violating  the 
law.  If  by  covenanting  he  bound  her,  it  would  be  the  same  thing 
as  doing  tbe  act  itself.  By  joining  the  wife's  name  in  the  lien  of  the 
covenants,  he  affects  to  bind  a  person  whom  he  cannot  bind.  It  u 
therefore,  in  such  case,  wrong  to  so  covenant.  Tbe  husband  should 
in  the  body  of  the  deed  covenant  for  himself,  his  heirs,  executors, 
administrators,  and  assigns,  that  bis  wife  shall  levy  a  fine,  and  then 
if  she  refuse,  the  party  will  have  a  remedy  against  the  husband,  or  his 
representatives,  for  breach  of  the  covenant.  The  general  rule  is 
that  those  only  should  be  named  in  the  covenants  whom  the  deed 
would  of  its  proper  force  bind.  There  is  an  exception  to  this  on  the 
rule  of  equity,  as  to  covenants  running  or  not  with  the  land.  Suppose 
the  covenant  would  not  run  with  the  land,  would  it  be  of  any  avedl  to 
name  the  assignee  in  the  lieu  of  the  covenants  ?  There  are  cases  in 
which  equity  holds  that  though  the  assignee  is  not  bound  at  law,  yet 
if  the  assignee  has  notice  of  the  covenant  in  the  deed  creating  it,  he 
is  bound,  if  named  in  the  lien,  on  the  ground  of  notice  (Mann  v* 
Stephens,  15  Simons,  377;  S.  C.  10  Jur.  651 ;  see  also  Talk  y. 
Moxhay,  13  Jur.  26,  89). 

Use  of  covenants, — The  use  of  a  covenant  is  two-fold  :  1st,  to 
afford  a  right  to  damages  at  law  on  a  breach ;  2ndly,  to  give  a 
right  to  specific  relief.  This  division  flows  from  the  differences 
between  the  jurisdiction  of  courts  of  law  and  of  equity.  We  shall 
here  consider  the  effect  or  consequence  of  covenants — 1,  at  law; 
2,  in  equity ;  3,  in  bankruptcy  and  insolvency. 

Consequences  of  covenant  at  law, — Firstly,  the  effect  or  con- 
sequences of  a  covenant  at  law.  If  a  covenant  be  not  performed 
there  accrues  to  the  party  a  right  to  have  it  performed.  There 
must  be  a  damage  suffered.  The  party  suing  will  fail  if  there  is  no 
breach,  or  if  there  has  been  a  breach  yet  it  has  not  led  to  any 
damage.  Where,  indeed,  there  has  been  a  damage,  though  only  a 
nominal  one,  the  party  will  be  entitled  to  nominal  damages.  A 
covenant  does  not,  at  law,  effect  anything  more  than  a  personal 
charge  on  the  individual  entering  into  it.  It  is  only  during  his  life 
that  there  is  a  personal  liability  merely  to  determine  not  only  the 
relative  rights  of  the  covenantor,  but  also  the  relative  rights  of  the 
covenantee,  and  all  other  persons  claiming  under  the  covenantor. 
There  is  an  important  distinction  that  the  law,  though  it  does  not 
make  the  covenant  a  charge  upon  the  property  of  the  covenantor  in 
his  lifetime,  yet  does  make  it  a  charge  upon  his  property  to  some 


154  ON    TH£    LAW   OF    COVflNANTS. 

extent  after  hia  death.     A  specialty  in  wluch  the  heira  are  named 
will  biod  the  heira  of  the  covenantor.     Thoa,  then,  in  considering 
the  effect  of  a  covenant  in  a  court  of  law,  it  is  important  to  distingiiiah 
between  its  effect  aa  to  the  real  and  the  peraonal   repreaentativea. 
Let  oa  examine  in  what  the  difference  conaiata.     The  executor  moat 
aatiafy   covenanta  before   aimple  contract   debts;   at  least,  if  the 
executor  have  notice  of  the  exiatenoe  of  a  covenant,  he  cannot  pi^ 
a  debt  of  lower  rank.     The  executor  can  never*  in  auch  case,  g^ 
rid  of  hia  liability,  except  by  having  paid  debta  of  equal  or  greater 
degree.     There  ia  a  aingle  exception,  and  that  ia  where  the  executor 
adminiatera  the  eatate  under  the  direction  of  the  Court  of  Chancery* 
In  auch  a  caae  equity  would  reatrain  a  creditor,  who  should  sue  the 
executor  for  a  debt.     Therefore,  the  party  entitled  to  enforce  the 
covenant  has  a  right  against  the  executor  in*  preference  to  aimple 
contract  debta,  if  the  executor  have  notice  of  the  covenant.     Tliia 
ia  the  prevailing  opinion  on  the  aubject. 

Assets  not  specifieatty  liable/or  debts. — It  ia  a  rule  that  it  ia  the 
executor  who  ia  liable  to  the  creditora,  and  not  the  aaaeta  themadvea 
— t.  e.,  the  aaaeta  are  not  apecifically  charged  with  the  liabilitiea. 
There  ia  one  caae  which  may  aeem  to  be  an  exception,  but  in  troth  it 
ia  no  exception.  The  caae  alluded  to  ia  that  of  a  creditor  entitled 
under  the  13  Eliz.  c.  5.  The  creditor  may  have  the  benefit  td  tlua 
atatute,  both  in  the  lifetime  of  the  party  and  after  hia  deceaae.  Sup- 
poae  the  fraudulent  deed  be  the  aaaignment  of  a  leaae,  an  ejectment 
may  be  brought ;  if  not,  then  the  value  may  be  sued  for.  This  is  a 
caae  in  which  the  creditor  may  come  against  the  .thing  itaetf,  bat 
then  it  ia  not  againat  the  executor  qud  executor,  but  againat  the 
person  in  possession  under  the  fraudulent  deed. 

Real  estate  liable  to  covenant  after  covenantor's  deatlL — ^Aa  to  the 
real  estate  of  the  deceased  covenantor.  The  covenantee  baa  a  right 
to  proceed  against  the  real  estate  when  the  lien  of  the  covenant  com- 
prehends the  heirs,  and  also  against  the  devisee ;  and  it  makes  no 
difference  whether  they  have  made  away  with  the  lands  or  not 
They  are  still  liable  to  the  full  value,  whether  or  not  they  received 
full  value,  and  whether  or  not  the  person  who  took  the  estate  had 
notice.  However,  the  covenantee  has  only  a  right  to  be  satisfied  by 
the  heir  or  devisee,  and  has  not  a  right  to  recover  from  the  alienee 
the  specific  property.  In  fact,  no  part  of  the  estate  is  specificaify 
bound  so  as  to  prevent  the  sale  of  it.  However,  it  is  different  where 
the  heir  or  devisee  makes  a  mere  voluntary  settlement  of  the  land ; 
for  in  such  a  case  it  will  be  aubject  to  the  liabilitiea  of  the  deceaaed 
owner ;  aa  againat  thoae  who  claim  under  the  voluntary  deed  the 
creditora  may  anatain  their  demanda.  Aa  the  law  now  atanda  there 
ia  no  difference  whether  the  covenant  be  broken  at  the  time  of  the 
death  or  not.     The  rule  was  formerly  different  under  the  3  &  4 
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WOl.  and  Mary.  c.  14,  bat  the  1 1  Geo.  4  and  1  Will  4,  c.  47,  a.  6» 
rectified  thia  (aee  Morse  ▼.  Tacker,  5  Hare,  79  ;  S.  C.  10  Jar.  173 ; 
15  Law  Joum.,  N.  S.»  Cbanc.  162). 

Partjf  tntitied  to  enforce  covetumL^^AB  to  the  effect  of  a  covenant 
at  law,  we  have  only  to  add,  that  the  party  who  can  enforce  the 
covenant  ia  the  covenantee,  or  those  to  whom  the  right  is  transmitted, 
as  his  heirs  or  exeoators.  The  stipnlation  may  be  in  favour  of  a 
stranger,  as  the  covenantee  may  be  merely  a  trnstee,  bat  it  is  not 
merely  the  person  who  is  interested,  bat  the  individual  with  whom 
the  contract  is  made,  that  is  the  party  to  enforce  the  covenant.  Is, 
then,  the  party  who  is  entitled  to  the  benefit  of  the  covenant  remedi- 
less, or,  at  least,  at  the  mercy  of  the  covenantee  at  law  and  in 
equity  ?  No ;  for  the  party  beneficially  interested  may  ase  the 
name  of  the  covenantee  for  the  purpose  of  enforcing  the  covenant. 
And  this  is  so  at  law,  but  then  the  court  will  order  a  suitable  indem« 
nity  against  risk  (see  Fletcher  v.  Fletcher,  4  Hare,  67 ;  S.  C.  14 
Law  Joum.,  N.  8.,  Chaoc.  66). 
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No.  58. — Comty  ComieSet-of -^Defence. 

A.  B.  sues  C.  D.  in  the  county  court  for  £10  for  goods  sold  and 
delivered.  The  defendant  admits  £7 — part  of  the  debt  sued  for, 
but  denies  altogether  the  remaining  £3.  Moreover,  he  daims  a 
set-off  of  £5.  He  therefore  gives  notice  to  the  clerk  of  the  court 
of  his  set-off,  delivers  the  particulars  thereof,  and  pays  £2  into 
court,  thus  making  up  the  £7  admitted  to  be  due. 

Under  these  circumstances,  can  the  defendant  dispute  the  ra- 
maining  £3  at  the  trial  of  the  cause,  or  is  he  barred  from  so  doing 
by  having  given  notice  of  a  set-off;  or,  in  other  words,  does  the 
pleading  a  set-off  in  a  county  court  bar  a  defendant  from  defence  to 
the  amount  of  the  plaintiff's  claim  exceeding  such  set-off  ? 

I  beg  to  submit  as  my  own  opinion  on  this  point,  that  the  defend  • 
ant  is  still  at  liberty  to  dispute  the  excess  of  the  plaintiff's  claim. 
And  I  am  led  to  hold  this  opinion  on  three  grounds : — 

First.  The  defendant  having  paid  £2  into  court,  and  given  notice 
of  his  set-off  to  the  amount  of  £5  against  a  daim  of  £10,  it  follows 
almost  as  a  matter  of  course  that  he  intends  to  dispute  the  remaining 
£3 — or  why  leave  it  unpaid  ?  And  if  that  intention  is  evident  (to 
the  plaintiff)  I  think  there  can  be  no  doubt  that  it  is  open  to  the 
defendant  to  dispute  the  £3 — ^the  only  reason  for  a  notice  of  set-off 
or  any  other  special  defence  in  the  county  courts  being,  that  the 
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plaintiff  may  be  aware  of  the  defendant's  intended  defence,  so  as  to 
be  able  to  meet  it,  &c. 

Secondly.  I  think  that  the  form  of  the  notice,  by  the  derk,  of 
the  set-ofF  annexed  to  the  rules  of  practice,  further  sapports  this 
view.  It  is  as  follows :  "  The  defendant  has  given  notice  that  he 
will,  at  the  hearing  of  the  cause,  clum  a  set-off  against  any  debt  or 
demand  to  be  proved  against  him  by  yon."  Now,  it  ia  not  stated 
that  the  defendant  will  claim  a  set>off  against  "  the  amount  soed  for 
in  this  action,'*  "  your  claim  against  him,"  or  anything  of  the  kind 
(though  I  do  not  mean  to  say- that  even  then  defendant  would  be 
barred  from  other  defence),  but  it  is  "  against  any  debt,  &c.,  to 
be  proved  against  him  by  you."  The  plaintiff,  tiierefore,  has  to 
prove  his  debt,  and  it  is  that  very  proof  which  defendant  disputes. 

And  thirdly.  I  think  that  this  view  is  still  further  confirmed  by 
drawing  an  analogy  between  proceedings  in  the  county  conrta  and 
those  in  the  superior  courts.  The  summons  in  the  former  is  analo- 
gous to  a  writ  and  declaration  in  the  latter,  and  the  defendant  by 
simply  appearing  at  the  court  pleads  the  general  issue  to  the  counts 
in  the  summons.  But  he  must  give  notice  to  the  clerk  of  any  set- 
off or  other  special  defence  just  as  in  the  superior  courts  he  would 
have  to  plead  such  defences  epeciaUy.  By  appearing  then  in  the 
county  court  in  the  circumstances  stated,  he  would  be  just  in  the 
same  situation  as  a  defendant  in  a  superior  court  having  pleaded  the 
general  issue  with  special  pleas  of  payment  of  money  into  ooort  and 
set-off,  and  would  be  able,  under  the  general  issue,  that  b,  by  ap* 
pearing  at  the  court,  to  dispute  the  excess  of  plaintiff's  demand. 

I  know  several  persons  who  hold  opinions  contrary  to  the  above, 
chiefly  on  the  ground  that  having  once  given  notice  of  any 
particular  defence,  a  defendant  is  confined  to  that ;  or,  in  other 
words,  that  having  once  entered  into  written  pleadings,  he  cannot 
travel  beyond  them ;  and  they  propose  to  obviate  the  difficulty  by 
delivering  to  the  clerk  with  the  particulars  of  the  set-  off  short  pleas 
of  payment  into  court  of  £2,  set-off  as  to  £5,  and  as  to  the  remain- 
ing £3,  non  assumpsit.  This,  I  admit,  can  do  no  harm,  bat  I  con- 
sider it  totally  unnecessary,  and  I  am  sure  the  low  rate  of  remonen- 
tion  allowed  attorneys  in  the  county  courts  is  a  good  reason  for  avoid- 
ing all  unnecessary  trouble. 

I  have  sent  this  opinion,  contrary  to  general  custom,  with  the 
case,  in  the  hope  of  receiving  from  some  of  your  correspondents 
opinions  either  in  confirmation  of  (T  opposition  to  my  own,  as  this 
is  a  case  of  great  practical  importance,  and  one  on  which  no  doubt 
should  be  entertained.  T.  H.  Waitb  (Louth.) 

No.  59. — Copyhold — Advancement  for  Grandchild* 
A.  B.  deceased,  in  his  lifetime  purchased  certain  copyhold  estates 
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which  in  order  to  save  the  expense  of  admittance  at  his  death,  were 
surrendered  by  his  direction  to  his  grandson,  C.  D. ;  admittance  was 
afterwards  taken  to  these  estates,  by  A.  B.  in  C.  D.'s  name,  and  A.  B. 
having  paid  the  fine  and  fees,  remoMedin  iheposseswm  ofihee$taie$ 
till  his  death,  when  C.  D.  supposing  the  estates,  which  were  so  sur- 
rendered, had  been  purchased  for  his  benefit,  took  possession  of  the 
same.  It  should  be  mentioned  that  these  estates  were  purchased  by 
A.  B.  M  the  lifetime  of  C.  D't,/ather. 

Would  the  purchase  of  these  estates  be  considered  as  an  advance- 
ment for  C.  D.  the,grandchild,ipt7Aoiif  the  euppart  of  parol  evidence  P 

A.  K.  W. 

No.  60. — Mortgage — Second  Incumbrance. 

A.  mortgaged  his  property  to  B.  for  £500,  without  a  power  of 
sale ;  a  few  years  after  A.  made  a  second  mortgage  to  C.  for  £100, 
which  deed  contains  the  usual  power  of  sale  :  C,  wishing  to  be  paid 
off,  exercised  the  power  without  the  consent  of  B.,  and  the  pro- 
perty realised  only  £400. 

Can  B.  compel  C.  not  only  to  pay  him  the  £400,  hut  also  to 
make  ap  the  deficiency  of  his  prior  mortgage  P  A*  K.  W.  , 


ANSWERS  TO  MOOT  POINTS. 


No.  32.— DwMe — Lapse — Conversion  (p.  70). 

Assuming  that  B.  died  without  leaving  issue  surviving  him 
(because  if  such  were  the  case,  the  1  Vict.  c.  26,  s.  33,  would  at 
once  decide  the  question),  I  think  the  case  suggested  by  Mr. 
Beaumont  falls  within  the  scope  of  the  authorities  of  Jessop  v. 
Watson,  1  M.  and  K.  667  ;  Eyre  v.  Marsden,  2  Keene,  574 ;  and 
Wright  V.  Wright,  16  V.  J.  188 ;  and  the  recent  cases  of  Fitch  v. 
Weber,  12  Jur.  645,  and  Flint  v.  Warren,  12  Jur.  810,  and  that  the 
share  of  B.  would  devolve  upon  A«'s  heir-at-law  as  an  undisposed -of 
interest  in  real  estate. 

But  a  question  also  arises  on  the  case,  as  to  whether  such  share 
would  come  into  the  hands  of  the  heir-at-law  of  A.,  as  realty  or 
personalty,  and  I  think  that  the  case  is  governed  by  Wright  v. 
Wright,  before  quoted,  and  Smith  v.  Claxton,  4  Madd.  493,  and 
that  the  share  of  B.  would,  therefore,  go  to  A.'s  heir-at-law 
as  personalty,  that  is,  in  case  the  heir-at-law  should  die  before 
the  estate  fell  into  possession  (as  for  instance  before  the  sale  was 
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completed),  it  would  be  payable  to  his  personal  repreaeatatiTes.  fol* 
lowing  the  roles  laid  down  by  Sir  J.  Leach  in  Smith  ▼.  Clazton : 

That  where  a  partial  andispoaed^of  interest  in  real  estate 
to  be  sold,  results  to  the  heir*at-law»  it  becomes  perwmaUif  in 
.hands  : 

Bat  where  the  purposes  of  the  will  wholly  fisil,  it  will  derolYe  npon 
the  heir«at-kw  as  realty.  W.  P.  M. 

No.  32.— JPgPMtf"— Zflyag     Caaveraum  (p.  70). 

The  answer  to  this  moot  point,  which  I  sent  yon  some  time  back, 
containing  my  opinion  that  the  intended  share  of  B.  lapsed  by  his 
death  in  the  testator's  lifetime,  must  be  considered  as  part  of  A/s 
real  estate,  on  the  ground  that  A.,  the  testator,  died  intestate,  tatUo 
quatUo,  B.'s  share,  on  which  event  the  heir-at-law  of  A.  became  en- 
titled to  such  lapsed  share.  But,  on  further  considering  and  readiog 
on  the  subject,  I  wrote  you  not  to  insert  my  said  answer,  which  I 
perceive  you  notice  in  your  last  number.  In  Hayes  and  Jarman's 
"  Practical  View  of  the  new  Stat,  of  Wills"  (H.  and  J's  Concise 
Forms  of  Wills)  p.  26,  is  the  following  passage  : — "  Under  the  new 
Ikw  if  a  devisee  in  fee  of  specific  lands  die  in  the  testator's  lifetime, 
the  estate  comprised  in  such  lapsed  devise,  instead  of  devolving  on 
the  heir,  passes  to  the  residuary  devisee  (s.  25)  ;  and  so,  generally, 
the  property  or  interest  comprised  in  every  devise,  lapsing,  or  in- 
capable of  effect,  from  any  cause  whatever,  Islls  into  the  reaidoe  of 
the  realty."  This  it  was  that  induced  me  to  alter  my  opinion.  But, 
I  think  now,  without  reason,  for,  in  the  case  put  in  this  moot  pomt, 
there  seems,  to  be  no  residuary  devise,  and  certainly  no  specific  lands 
mentioned  ;  the  words  are  "  a// his  real  estates.'*  I  therefore  main- 
tain my  original  opinion  that,  as  the  testator  died  intestate,  so  Ssr  as 
respects  B.'s  mtended  share,  the  heir-at-law  of  A.  is  entitled  to  it. 
Of  course  the  trust  for  sale  cannot  convert  it  into  personalty,  as,  by 
B.'s  decease,  the  devise  to  him  must  totaUy  hSL  I  trust  I  have  now 
mentioned  the  distinction  and  the  principle  you  mention  as  having 
been  overlooked  by  Mr.  Long  and  myself ;  if  not,  I  hope  either  your- 
selves or  some  other  of  yonr  correspondents  will  at  last  give  a  cor- 
rect solution  of  this  impcntant  question. 

ROBBRT   W.    HUaUIAN. 

No.  53. — Copyholds  (Supp.  No.  8,  N.  S.,  p.  1 25). 

I  am  of  opinion  that  the  surrender  of  a  copyhold  tenement  to  one 
of  two  tenants  in  common  of  the  manor,  does  not  work  an  extin- 
guishment  of  the  copyhold  tenure.  If  the  lords  had  been  joint 
tenants,  the  rule  that  a  person  cannot  be  lord  and  tenant  at  the 
same  time  would  have  applied ;    but  here  the  same  party  has  the 
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entire  copyhold,  and  only  half  the  manor.  In  the  case  referred  to 
in  Calthorp,  97,  a  copyholder  and  another  parchased  the  manor  in 
jokU  teiumcy — thia  was  held  to  be  a  complete  extinguishment  of  the 
copyhold,  becaase  each  tenant  had  the  entire  manor. 

I  consider  it  clear  that  if  there  be  any  extinguishment  at  all,  it 
must  be  of  the  entire  copyhold,  and  it  is  difficult  to  see  how  such  an 
entire  extinguishment  can  take  effect  in  a  moiety  of  the  manor  to 
the  prejudice  of  the  owner  of  the  other  moiety. 

The  manor  may  exist  in  A.  and  B.  aa  lords«  and  the  copyhold  id 
Am  only  as  tenant. 

It  was  decided  in  Bingham  t.  Woodgate,  1  Rosa,  and  M.,  32, 
750.  that  a  tenant  for  life  of  a  manor  purchasing  a  copyhold  tene- 
ment held  thereof  does  not  exting^h  the  tenure  absolutely.  This 
is  the  same  in  principle  as  the  moot  point  in  question.  There  must 
be  a  perfect  lord,  and  a  perfect  tenant  to  work  an  extinguishment. 

As  to  the  second  point.  I  do  not  consider  that  the  8  &  4  'Will.  4. 
c.  106.  has  altered  or  affected  descents  in  borongh  English,  in  any 
way  further  than  settling  clearly  from  whom  the  descent  is  to  be 
traced.  P.  W.  L. 

No.  B4.^Legaey  Charged  on  Land — Vesting  of  {p.  141,  Supp.). 

It  has  been  decided  that  a  gift  of  interest,  until  the  legacy  be- 
comes due.  will  not  vest  the  principal  when  the  legacy  is  charged  on 
land,  but  if  the  legatee  diea  before  time  of  payment,  the  legacy  is 
lost  (Gawler  ▼.  Stauderwicke.  1  Bro.  C.  C.  106).  On  the  authority, 
therefore,  of  the  above  case  the  legacy  in  question  will  necessarily. 
I  think,  sink  into  the  land  for  the  benefit  of  the  devisee.  Where, 
however,  a  legacy  is  not  charged  on  real  estate  the  case  is  different, 
for  in  Jackson  v.  Jackson.  1  Yes.  sen.  217.  the  testator  there  be- 
queathed to  his  son  £400.  to  be  paid  to  him  at  the  end  of  one  year 
next  after  his.  the  testator's,  death,  and  the  further  sum  of  £100  at 
the  death  of  his  mother.  The  question  was  whether  the  son  took'  a 
vested  interest  in  the  £100.  and  Lord  Hardwicke  determined  in  the 
affirmative,  obserring  that  the  legacy  of  that  sum  was  plainly  vested, 
and  the  time  of  payment  only  postponed,  for  the  former  words.  "  to 
be  paid  "  were  to  be  carried  on.  as  they  would  clearly  be,  if  termed 
wi^  any  other  language.  C.  W.  (Kendal), 

No.  47. — Incorporeal  Right — Window, 

To  gain  a  prescriptive  right  to  the  use  of  the  light.  A.  must  have 
enjoyed  it  for  twenty  years  in  the  character  of  an  easement,  and 
distinct  from  the  occupation  by  him  of  B.'s  premises  (see  Harbridge 
V.  Warwick.  18  I^w  J.  Reporto,  N.  6.,  Exch.  245. 

Lboulbius. 
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No.  56.— Devise,  Entail,  Src.  (No.  9,  N.  S..  p.  142). 

In  answer  to  this  qoeetion  we  will  consider  the  law  as  it  stood 
previously  to  the  act  1  Vict.  c.  26,  and  the  law  as  it  now  stands. 
First,  then,  as  to  the  law  as  it  stood  previoas  to  the  act.  A  devise 
to  A.  for  life,  and,  if  he  should  die  without  issue,  over  to  B.,  would 
have  given  A.  an  estate  tail  by  implication,  remainder  to  B.  (see 
Blackbom  v.  Edgley,  1  P.  W.  600 ;  also  Hope  d.  Brown  v.  "rulor. 
1  Burr.  268).  I  conceive  that  the  devise  in  the  question  is  the  same 
in  efiect  as  the  devise  above  set  forth.  C.  D.  would,  therefore,  have 
taken  an  estate  tail,  remainder  to  E.  F.  An  assurance  perfected 
according  to  the  requirements  of  the  act  3  and  4  W.  4,  c  74,  would 
bar  the  estate  tail,  and  all  estates  and  interest  to  take  effect  after,  or  in 
defeasance  of,  such  estate  tail.  Consequently,  E.  F.  would,  by  the 
disentailing  deed,  have  been  barred.  The  law,  however,  with  re- 
spect to  this  case  has  been  materially  altered  by  1  Vict.  c.  26.  The 
29th  sect,  of  that  act  changes  a  devise  to  A.  for  life.  and.  if  he 
should  die  without  issue,  over  to  B.,  from  an  estate  tail  by  implicatioo 
in  A.,  with  remainder  (vested)  to  B.,  into  an  estate /or  life  in  A.,  with 
remainder  (contingent)  to  B.,  and  such  remainder  being  contingent, 
and  unprotected  by  an  estate  in  a  trustee,  may,  of  course,  be  destroyed. 

If,  then,  the  proposition  lastly  laid  down  be  lair,  C*  D.  wiU  take 
an  estate /or  life,  remainder  (contingent)  to  £•  F.  Whether  £.  F. 
can  recover  the  property  will  depend  on  the  question  whether  his 
contingent  remainder  has  been  destroyed  or  not. 

If  E.  F.  was  in  esse  (as  I  suppose  he  was)  at  the  time  the  disen- 
tailing deed  was  executed,  I  think  his  contingent  remainder  wifl  not 
be  destroyed.  If  the  deed  was  an  innocent  conveyance,  then  it 
would  transfer  such  estate  as  the  tenant  for  life  had  and  nn  more, 
and  £.  F.'s  contingent  remainder  would  take  effect  upon  C.  D.'s 
death.  If,  however,  the  deed  was  of  a  tortious  nature  then  it  would 
work  a  forfeiture,  and  E.  F.  would  be  entitled  to  enter  from  the 
time  of  the  execution  thereof.  In  neither  of  the  above  cases  will 
the  contingent  remainder  be  destroyed  because  E.  F.'s  estate  is  ready 
to  take  effect  upon  the  determination  of  C.  D.'s  estate  (see  Feam.  on 
Contingent  Remainders  by  Butler,  chap.  5  and  note ;  also  Hayes's 
Introduction  to  Conveyancing,  p.  25).  It  appears  to  me,  thereifore, 
that  E.  F.  is  entitled  to  the  property.  Robbkt  W.  Tatlob. 

No.  48. — Power  of  Appointment — Exercise  of  by  Married  Women, 

B.  A.  could,  without  her  husbands  concurrence,  execute  the  power. 
See  Sugden  on  Powers,  Vol.  I,  p.  1 82,  where  it  is  said  :  "  It  is  not 
material  whether  the  power  is  given  to  an  unmarried  woman  who 
afterwards  marries,  or  to  a  woman  while  she  is  married  or  upon  her 
marriage,  and  she  survives  her  husband,  and  afterwards  takes  another : 
in  all  the  cases  she  may  execute  the  power,  and  the  concurrence  of 
her  husband  is  in  no  case  necessary."  Lbqulbius. 
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^ 

[Continued  from  Supp,  p.  155.] 

Effect  of  covenants  in  equity. — Courts  of  equity  exercise  a  juris* 
diotioD  over  covenants,  so  as  to  enforce  their  specific  performance* 
However*  if  the  covenant  be  merely  for  payment  of  a  sum  of  money, 
or  for  the  transfer  of  stock,  as  an  action  at  law  would  give  all  the 
party  could  justly  claim,  courts  of  equity  will  not  give  relief. 
The  case  of  a  married  woman  having  separate  property  stands  upon 
its  own  peculiar  grounds.  And  whenever  a  party  con  have  a 
remedy  either  in  equity  or  at  law,  he  must  elect  which  he  will 
adopt,  for  it  will  not  be  permitted  that  he  should  drag  the  cove- 
nantor before  both  courts. 

Breach  of  trust.  —  Equity  does  not  perform  an  agreement 
specifically  in  every  case  in  which  an  action  would  lie  at  law ;  a 
familiar  instance  of  this  is  the  case  of  a  covenant  by  a  trustee  to 
grant  a  lease  under  circumstances  which  would  be  a  breach  of  duty. 
It  would  be  a  very  anomalous  thing  for  such  a  court,  which  punishes 
a  breach  of  duty,  to  compel  the  trustee  to  commit  one.  Equity, 
therefore,  leaves  the  coveuantee  to  his  remedy  at  law  (see  Bellringer 
▼.  Blagrove,  1  De  Gex  and  Smales,  63 ;  S.  C.  1 1  Jur.  407  ;  Worley 
V.  Frampton,  o  Hare,  5G0;  S.  C.  10  Jur.  1092;  16  Law  Joum., 
N.  S.,  Chanc.  102).  In  the  former  case  a  bill  for  the  execution  of 
a  covenant  contained  in  a  renewed  lease  granted  by  trustees  was 
dismissed,  the  covenant  being  ultra  vires  of  the  trustees. 

Mistake,  fraud,  Sfc, — If  there  be  a  clear  mistake,  or  there  is  fraud 
on  the  part  of  the  party  seeking  to  enforce  the  covenant,  or  a  aur* 
prise  on  the  covenantor,  equity  will  not  compel  the  covenantor  to 
perform  the  covenant.  This  doctrine  does  not,  as  might  at  first 
sight  be  thought,  interfere  with  the  provisions  in  the  statute  of 
frauds.  Parol  evidence  is  allowed  of  the  fraud,  &c.,  because  the 
statute  of  frauds  does  not  say  that  you  shall  not  avail  yourself  of 
any  defence  you  may  have,  but  it  merely  enacts  that  no  person  shall 
be  charged  with  the  execution  of  certain  agreements  who  has  not 
personally  or  by  his  agent  signed  a  written  agreement.  In  other 
words,  the  statute  does  not  say  that  a  written  agreement  shall  bind  ; 
but  only  that  an  unwritten  agreement  shall  not  bind  (2  Story's  Princ. 
Eq.  s.  770;  Clinan  v.  Cooke.  1  Scho.  and  Lefr.  39;  Clarke  v. 
Grant,  14  Ves.  524  ;  Townshend  v.  Stangroom.  6  Ves.  828). 

Complete  and  incomplete  transactions — Estate   liable.  —  Equity 
will  not  grant  a  specific  performance  of  a  covenan*^  which  does  not 
Surp.  No.  II.] 
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create  a  complete  and  perfect  title  at  law»  nnleaa  it  ia  fooQded  on  a 
valuable  consideration.  Thus,  it  will  not  interfere  on  behalf  of  a 
settlor  ander  an  imperfect  voluntary  settlement  (6  Law  Stud.  Mag. 
142 — 146).  A  covenant  to  surrender  a  copyhold  givea  a  right  of 
action  for  damages  for  non-performance.  Now  this  is  a  right  com- 
plete and  valid,  therefore  since  the  title  to  damages  is  complete,  a 
court  of  equity  will  afford  to  the  covenantee  that  remedy  which  a 
court  of  law  would  give  him,  so  that  he  shall  have  the  valne  of  the 
damages  which  he  could  get  at  law,  and  a  reference  will  be  directed 
to  ascertain  the  amount  of  damages.  This  is  to  be  understood  of 
cases  where  a  court  of  equity  has  obtained  cognisance  of  the  caose 
by  other  means,  as  in  an  administration  suit  (see  Lomaa  v.  Wr^t, 
2  Myl.  and  K.  769;  Fletcher  v.  Fletcher,  2  Ck>x,  107).  The 
principle  of  this  is*  that  during  the  covenantor's  life  it  is  a  mere 
pecuniary  demand,  whilst  after  his  death  it  becomes  a  specialty  debt. 
It  is  no  longer  the  case  of  a  pecuniary  claim  which  may  be  fixed  by 
a  jury,  but  we  have  another  ingredient  imported  into  the  engage- 
ment— namely,  it  may  be  enforced  against  some  spedfic  property, 
so  that  in  truth  the  case  is  just  the  same  as  if  the  covenantor  had 
originally  charged  his  estate  with  the  specific  sum.  The  law  imposes 
on  the  estates  of  the  deceased  the  liability  to  satisfy  (so  fiu*  as  it  wiU 
extend)  his  debts.  There  is,  in  fact,  a  trust  for  payment  of  the 
deceased's  debts,  and  this  trust  is  by  the  Court  of  Chancery  im- 
posed on  the  executor  or  heir  in  respect  of  the  deceaaed'a  estate. 
The  trust  is  not  on  the  property,  but  as  between  creditors  and  these 
representatives  the  duties  of  trustees  are  imposed  on  the  latter.  At 
law  no  specific  estate  is  charged  with  the  covenants  of  the  deceased ; 
his  representative  is  liable,  but  no  particular  estate  ia  charged.  So 
equity  holds  that  the  representative  is  liable  in  respect  of  the 
deceased's  liability,  but  that  the  estate  is  not  liable  (except,  of  course, 
registered  judgments).  Thus  claims  whidi  may  afilect  the  estate 
are  enforceable  against  the  executors;  the  property  is  not  tmit 
property,  but  the  executor  and  the  heir  are  trustees.  There  ia  one 
exception  to  this  rule  of  the  property  not  being  affected  with  a  trot 
for  the  creditors,  and  that  is  where  the  heir  or  executor  makes  a 
voluntary  or  fraudulent  disposition.  In  such  case  the  party  who 
takes  thereunder  with  notice  of  the  fraud  is  afieoted,  and  the  estate 
itself  is  liable  to  the  claims  of  creditors.  Subject  to  this  one  exoqn 
tion  the  rule  which  prevails  alike  at  law  and  in  equity  is,  tiiat  the 
estates,  real  and  personal,  of  the  deceased,  are  not  in  themselves 
charged  with  covenants,  but  that  the  representative  is  charged,  and 
consequently  the  executor's  alienation  is  good  as  against  a  creditor 
by  covenant.  So  that  as  to  a  claim  under  a  covenant  of  deceased, 
though  in  equity  there  is  a  quasi  specific  performance,  there  is  no 
trust  against  the  estate,  with  the  one  exception  above  noticed :  it  is 
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merely  a  trast  binding  the  person  of  the  representative  in   respect  of 
the  estate  coming  from  the  testator. 

Covenant  creates  a  trast — Wife* 8  separate  estate, — ^Tbe  effect  of  a 
covenant  in  a  court  of  equity  is  to  create  a  trust  against  the  pro- 
perty in  respect  of  which  it  is  made.  To  effect  this  there  must  be 
property  upon  which  the  covenant  may  attach ;  therefore,  if  the 
covenant  be  to  pay  a  sum  of  money,  even  after  the  death  of  the 
covenantor,  there  is  nothing  upon  which  it  can  attach.  However, 
in  the  case  of  a  married  woman,  having  separate  property,  a  covenant 
will  be  binding  on  such  separate  property,  and  it  will  be  enforced  in 
equity.  In  such  a  case  there  could  be  no  remedy  at  law,  and,  there- 
fore, unless  equity  relieved,  the  creditor  would  be  without  remedy. 
So  her  promissory  note  will  be  enforced  wherever  it  can  be  shown 
that  she  entered  into  the  contract  as  a  feme  sole  having  power  to 
act  in  respect  of  certain  property  (see  Princ.  Equity,  443  ;  6  Law 
Stud.  328,  329). 

If  one  man  covenant  that  a  particular  act  shall  be  done  by  another, 
as  if  A.  covenant  that  B.  shall  convey  certain  lands,  there  is  nothing 
bat  a  personal  charge,  and  the  land  is  not  affected.  In  order  to 
create  a  trust  upon  the  property  mentioned,  it  should  be  the  property 
of  the  covenantor,  and  it  will  not  be  sufficient  that  it  is  the  property 
of  a  party  named  in  the  deed  as  the  party  who  is  to  perform  the  act. 

Champerty. — Equity  will  not  enforce  the  speci6c  performance  of 
covenants  which  are  affected  by  cnamperty  or  maintenance,  i.e.,  the 
sale  of  or  dealings  with  litigated  rights  of  action  (see  Strange  v. 
Breonan,  10  Jur.  649). 

Wife's  finCt  Scc. — Suppose  that  a  husband  covenanted  that  his 
wife  should  levy  a  fine  or  acknowledge  a  substituted  deed,  but  wife 
does  not  do  so,  i.e.,  she  either  refuses  or  neglects,  what  are  the 
rights  of  the  covenantee  }  From  the  case  of  Emery  v.  Wase  (8  Ves. 
517 ;  see  also  6  Id,  848),  it  is  clear  that  Lord  Eldon  considered  that 
there  were  gieat  objections  to  enforcing  the  covenants  against  the  bus  • 
band,  if  the  wife  refused  to  perform  them.  It  is  to  be  remembered 
that  the  fine,  or  the  substituted  assurance,  is  to  be  the  free  and  vo  > 
luntary  act  of  the  wife,  but  to  enforce  the  husband  to  perform  the  co- 
venant would  be  to  force  her  will.  However,  in  former  times  it  was 
considered  that  the  husband  must  perform  the  covenant  (Morris  v. 
Stevenson.  7  Yes.  474),  but  this  doctrine  has  long  ceased  to  be  consi- 
dered as  the  in  variable  rule,  but  yet  it  is  too  early  to  say  that  the  doctrine 
is  of  no  weight  (see  Martin  v.  Mitchell,  2  Jac.  and  Walk.  4'2o  ;  and 
the  judgment  in  Howell  v.  George.  1  Madd  Rep.  9 ;  also  2  Story's 
Eq.  Jorisprud.  s.  731 — 735).  The  probable  result  now  would  be 
that  the  courts  of  equity  would,  where  the  husband  shows  that  it  is 
impossible  that  he  can  perform  the  covenant,  refuse  to  compel  him. 
He  would,  however,  be  liable  at  law  to  damages  (Davis  v.  Jnne?,  1 
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New  Rep.  267).  Even  where  the  wife  covenants,  it  should  seem  that 
it  18  only  where  she  has  sepanite  property,  that  the  coarts  will  compel 
her  to  levy  a  fine  or  execute  the  substituted  conveyance ;  at  least  this 
is  certain,  that  she  will  not  be  committed  for  contempt  on  her  refatal, 
because  it  would  be  a  violation  of  the  rule  of  law  that  she  shall  exer- 
cise a  free  will  (see  Jordan  v.  Jones,  2  Phill.  170 ;  16  Law  Joum., 
N.,  Chanc.  93 ;  10  Jur.  1067  ;  Billings  v.  Webb,  12  Jnr.  427).  In 
the  former  case  it  was  decided  that  the  Court  of  Chancery  vrill  not 
make  a  peremptory  order  upon  a  married  woman  to  execute  a  con- 
veyance of  an  estate  not  settled  to  her  separate  use. 

Effect  and  consequence  of  covenants  in  cases  of  bankruptcy  and  m* 
solvency, — ^The  general  rule  is,  that  where  a  creditor  of  a  bankrupt 
cannot  prove  his  demand  under  the  fiat,  the  certificate  will  not  bar 
the  claim  ;  but,  on  the  other  hand,  it  is  to  remembered  that  the  po- 
licy of  the  law  is  to  exonerate  the  bankrupt  from  all  debts  and  de- 
mands which  can  be  proved  under  the  fiat.  If  a  debt  be  payable  n 
presenti  or  in/tUuro,  or  on  a  contingency,  it  is  in  general  proveable; 
if  the  claim  is  for  an  unliquidated  demand  it  is  not  proveable.  When 
a  man  covenants  absolutely  to  pay  a  sum  of  money  it  is  to  pay  at  some 
fixed  time,  or  on  demand,  or  not  at  any  fixed  time,  llie  question 
is,  is  the  money  agreed  to  be  paid  a  debt  or  not  ?  To  constitute 
what  is  technicallv  called  a  debt  the  contract  must  have  been  broken 
before  the  time  of  the  bankruptcy ;  for  if  the  contract  has  not  been 
then  broken  no  action  could  be  brought,  and,  consequently,  there  is 
no  debt  proveable.  In  the  case  of  a  covenant  not  fixing  any  precise 
time,  there  is  no  proveable  debt  unless  at  the  time  of  the  bankraptcy 
there  was  a  breach  of  the  covenant.  But  there  are  some  statutory 
provisions  for  proof  where  the  credit  has  not  expired,  or  where  a 
debt  is  payable  on  a  conting^cy  which  has  not  happened  at  the 
time  of  the  bankruptcy.  As  to  unliquidated  demands,  they  differ 
from  debts  in  these  respects,  namely,  that  they  are  uncertain  and  not 
ascertainable ;  for  where  the  amount  can  really  be  ascertained  it  is 
not  an  unliquidated  demand,  but  a  debt.  A  loss  or  contract  of  un- 
ascertained amount  is  not  proveable,  though  it  be  ascertained  before 
certificate  but  after  the  fiat.  So  a  demand  vnll  not  be  the  lesa  an 
unliquidated  one,  because  it  is  to  be  established  by  some  well-known 
principle  of  law  (see  Woolley  v.  Smith,  4  Dowl.  afid  L.  469 ;  S.  C. 
3  Com.  Bench  Rep.  610;  16  Law  Journ.,  N.  S.,  C.  P.  81 ;  11  Jur. 
310).  There  is  a  not  uncommon  class  of  cases  to  be  mentioned, 
namely,  where'a  sum  is  named  in  a  deed  of  covenant  by  way  of  penalty. 
Let  us  suppose  that  otherwise  the  damages  would  be  unliquidated, 
does  this  mention  of  a  penal  sum  make  any  difference  ?  Even  courts 
of  law  will  not  give  more  than  the  actual  damage,  and,  therefore,  the 
party  is  not  allowed  to  prove  for  anything,  as  it  is  still  a  case  of  no- 
liquidated  damages  (see  exp.  Maclean,  2  Mont.  Deac.  and  De  Gex, 
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564).  In  this  case  the  bankrupt  undertook  to  supply  a  creditor,  who 
was  under  pecuniary  engagements  for  him.  with  five  pieces  of  cloth 
per  week,  or  to  forfeit  and  pay  £10  per  piece  as  liquidated  penalty 
for  every  piece  deficient.  The  bankrupt  made  such  frequent  default 
in  the  regular  supply  of  the  cloth  that  he  incurred  penalties  to  the 
amount  bf  £3,870,  which  the  creditor  claimed  to  prove,  although  no 
specific  damage  was  alleged  to  have  been  sustained  by  him  by  the 
non-performance  of  the  agreement,  and  the  only  balance  really  due 
to  him  was  £48  18s.  6d.  It  was  held  that  this  was  a  claim  for  un* 
liquidated  damages,  founded  on  a  penalty,  and  was,  therefore,  not 
the  subject  of  proof. 

However,  the  parties  may  agree  upon  a  certain  sum,  and  then  if 
is  liquidated  damage,  and  it  would  be  treated  as  such  in  a  court  of 
law,  though  courts  of  equity  are  less  willing  to  adopt  such  contracts. 
In  order  to  be  binding,  there  must  be  a  clear  exclusion  of  the  en* 
quiry  whether  the  sum  is  larger  or  not  than  the  parties  intended  in 
the  circumstances  that  have  happened.  A  court  of  equity  is  not,  in 
general,  bound  by  a  mere  declaration  that  the  sum  named  shall  be 
deemed  liquidated  damages. 

Effect  of  iMsolveHcy  on  covenants, — It  may  be  stated  in  general 
terms,  that,  as  to  all  claims  under  covenants  entered  into  by  insolvent 
debtors  or  insolvent  petitioners,  the  rights  of  the  covenantee  under 
the  covenants  are  determined  as  against  the  insolvent.  Consequently 
after  the  discharge  or  the  final  order  the  insolvent  cannot  be  sued, 
except  when  the  claim  arises  in  respect  of  unliquidated  damages. 
The  terms  of  the  statutes  (1  &  2  Vict.  c.  110,  ss.  75,  80,  and  7  &  8 
Vict.  c.  96,  ss.  22,  25)  embrace  only  debts  and  demands  payable  in 
/uiuro,  or  on  a  contingency  ;  but  there  is  nothing  in  the  act  which 
embraces  claims  for  unliquidated  damages.  Therefore,  a  covenant  to 
convey  lands  is  not  afiFected  by  the  discharge,  but  the  insolvent  may 
after  his  discharge  be  sued  personally  for  same.  Even  where  the 
claim  is  proveable  the  future  estate  of  the  insolvent  is  liable,  but 
then  this  can  be  only  through  the  medium  of  the  judgment  entered 
up  by  the  official  assignee. 

Covenant  creating  debt  in  equity, — Allusion  has  been  before  made 
to  the  distinction  between  the  actionable  effect  of  a  covenant,  and  its 
effect,  as  creating  a  debt.  There  may  be  a  case  in  which,  from  some 
cause  or  other,  there  can  be  no  remedy  at  law,  as  for  want  of  form, 
&c.,  yet  the  covenant  may  be  sufficient  to  enable  a  court  of  equity  to 
raise  a  liability  against  the  estate  of  the  covenantor.  All  that  is  ne- 
cessary for  this  purpose  is,  that  there  be  an  intention  manifest  to 
create  a  valid  claim.  Copland  v.  Martin,  9  Sim.  433,  exemplifies 
this.  However,  it  is  very  possible  that  an  action  might  have  been 
sustainable  in  that  case.  An  important  class  of  cases  in  which  the 
doctrine  is  frequently  applied  is,  vvhctc  a  pui?i)u  acknowledges  to  have 
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■received  a  fund  by  an  instrutnent  under  band  and  seal,  and  afterwards 
by  some  neglect  or  misconduct  be  misapplies  it.  In  this  caee  it  is 
important  to  sbow  that  the  party  became  a  debtor  by  specialty,  but  in 
order  to  do  this  it  is  not  necessary  to  show  that  the  party  entered 
into  any  contract  to  perform  a  trust ;  it  is  sufficient  to  diow  the  exe- 
cution of  the  deed»  and  that  he  received  the  money  for  the  purposes 
of  the  trust.  We  may  suppose  the  party  to  have  acknowledgtd  re* 
ceiving  the  money  for  certain  purposes  without  intending  to  create  a 
specialty  debt.  What  is  the  effect  of  the  acknowledgroeDt  snder 
seal  ?  If  there  had  been  no  acknowledgment  under  seal,  the  party 
would  have  been  liable  as  for  a  simple  contract  debt.  So  the  per- 
sons for  whom  the  trust  is  meant  may  not  be  parties  to  the  acknow- 
ledgment, so  that  it  might  be  doubtful  whether  there  was  aiiy  con- 
tract or  privity.  The  result  of  the  authorities  is  that,  whether  there 
is  a  contract  or  not,  whatever  is  the  immediate  purpose  of  the  ac- 
knowledgment, and  whether  or  not  the  persons  interested  be  partka 
to  the  instrument,  the  acknowledgment  of  the  trustees  under  seal 
constitutes  a  specialty  debt  as  against  the  estate  of  the  trustee  (see 
Mavor  v.  Davenport,  2  Sim.  227  ;  Turner  v.  Warden,  7  Id,  80).  in 
this  last  case  no  action  at  law  would  have  lain.  In  the  application 
of  this  doctrine  some  caution  is  necessary ;  it  is  not  sufficient  that 
the  trustee  has  received  the  money  in  pursuance  of  the  deed  which  he 
has  executed,  for  it  does  not  follow  that  because  money  is  paid  to 
him  he  is  a  trustee.  There  must  appear  in  the  acknowledgment  an 
agreement  to  hold  the  fund  on  the  trusts  specified,  and  then  the  re- 
ceipt of  the  trust  fund  will  render  him  liable  for  its  misapplicatioo. 
All  the  authorities  are  confined  to  cases  in  which  the  money  is  paid 
to  the  trustee  at  the  time  of  the  execution  of  the  deed,  or  clearly  in 
pursuance  of  the  deed. 

Covenants  not  to  sue, — ^There  is  another  very  important  class  of 
cases,  which  is  where  one  man  is  indebted  to  another  on  bond  or 
simple  contract,  and  the  creditor  covenants  with  the  debtor  not  to 
sue  him  in  respect  of  that  claim.  A  question  arises,  whether  the 
covenant  is  anything  more  than  an  obligation  not  to  sue,  or  whether 
it  operates  as  a  release  of  the  claim.  If  it  is  a  release,  it  wiU,  of 
course,  be  pleadable  to  any  action ;  if  not  a  release,  it  cannot  be 
pleaded  with  any  efiect,  in  a  court  of  law,  though  a  court  of  kw 
says  that  the  obligation  may  operate  by  way  of  release,  as  presently 
btated.  Of  what  character  is  this  covenant  not  to  sne  ?  The  law 
endeavours  to  avoid  circuity  of  action,  and  to  effect  this  holds  the 
deed  to  be  a  release  whenever  it  can  do  so.  If  it  did  not,  when  the 
creditor  sued  the  debtor,  the  latter  would  sue  the  former  for  breach 
of  his  covenant,  and  the  measure  of  damages  in  each  case  would  be 
the  same.  It  is  for  this  reason  that  the  courts  learn  to  construe 
such  instruments  as  releases.     Suppose  in  a  case  where  there  are 
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aevenl  co-obligore,  a  creditor  covenants  not  to  sae  one  of  these  co- 
obligors,  will  it  be  a  release  or  not  ?  To  answer  this  we  must 
advert  to  the  effect  of  a  release  to  one  of  several  co-obligors.  A 
release  to  one  of  several  obligors,  whether  jointly,  or  jointly  and 
severaUy  boand,  is  a  release  to  all  the  obligors.  Tlie  principle  may 
be  Btatad  in  the  form  of  a  syllogism :  a  personal  action  once  sus- 
pended is  for  ever  discharged  ;  where  the  duty  is  entire  a  discharge 
aa  to  one  is  a  discharge  to  all ;  therefore  the  creditor's  agreement  to 
suspend  an  action  against  one  is  a  release  to  the  other  co-obligor  or 
co-obligors  (see  Cheetham  v.  Ward,  1  Bos.  and  Pull.  633  ;  also  2 
Will.  Saond.  47  gg.,  note).  A  covenant  not  to  sue  one  of  several 
obligors,  if  it  is  a  release  to  one,  is  a  release  to  all.  Now  a 
ooYenant  not  to  sue  in  the  case  of  a  sole  obligor  is  not  a  release  in 
its  own  natore,  but  only  constructively  to  avoid  circuity  of  action. 
So  far  aa  concerns  the  frame  of  the  deed,  the  intention  is  only  to 
gife  a  mntnal  remedy,  therefore,  to  consider  the  covenant  as  a 
release  would  be  to  go  far  beyond  the  intention  of  the  parties.  It 
is  not.  therefore  a  release,  and  cannot  be  pleaded  as  such,  for  it  is 
in  its  own  nature  only  a  release  by  construction  of  law  (see  Lacy  v. 
Kynaston,  1  Ld.  Raym.  688;  S.  C.  12  Mod.  548;  Dean  v.  New- 
hall,  8  Term  Rep.  168  ;  Hutton  v.  Hare,  6  Tannt.  289  ;  Walm&ley 
V.  Cooper,  11  Adol.  and  £11.  216  ;  Thimbleby  v.  Barron,  3  Mees. 
and  W.  210;  Selw.  N.  P.  590,  11th  edit.).  There  are  authorities 
to  show  that  thongh  the  subject  be  in  iform  a  relt  ase  to  one  of 
several,  yet  by  construction  it  may  be  interpreted  to  be  a  covenant 
not  to  soe  merely ;  the  party  may  in  terms  purport  to  release,  yet  if 
the  design  clearly  was  that  a  particular  obligor  only  should  not  be 
sued,  the  court  is  tiot  bound  down  to  technical  expressions,  but 
will  read  it  as  a  covenant  not  to  sue.  So  a  covenant  not  to  sue 
will  sometimes  operate  as  a  release.  Courts  of  law  where  a  deed 
will  operate  in  two  ways  will  give  i^  the  most  favourable  construc- 
tion. Therefore,  if  the  clause  is  inartificially  framed  as  a  covenant 
not  to  sne,  and  not  as  a  release  in  words,  it  will  not  be  sufficient  to 
say  that  because  it  is  expressed  to  be  a  release,  it  cannot  be  a  mere 
covenant  not  to  sue.  The  courts  are  now  liberal  in  their  construc- 
tion of  deeds,  and  they  do  not  feel  bound  because  the  word 
"  release  "  is  used,  to  construe  it  as  a  release,  if  an  intention  can  be 
collected  that  it  should  be  merely  a  covenant  not  to  sue  (see  Taylor 
V.  Homersham,  4  Man.  and  Selw.  423 ;  SoUv  v.  Forbes,  4  Moore, 
448).  These  cases  should  not  be  relied  on  too  much  in  practice  (see 
also  Thompson  v.  Lack.  3  Com.  B.  Rep.  540;  16  Law  Journ., 
N.  S..  C.  P.  75;  Kearsley  v.  CoJe,  16  Mees.  and  W.  128;  S.  C. 
16  Law  Joorn.,  N.  S.,  Gxch.  115),  which  decide  that  if  one  of 
several  co-obligors  be  released,  a  provision  expressly  for  saving 
rights  against  the  other  co-obligors,  is  effectual  to  keep  alive  the 
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rigbtB  against  co'obligors.     It  is  not,  therefore,  strictly  ardease,  but 
a  covenant  not  to  sue. 

Ab  to  the  effect  of  a  covenant  not  to  sue :  if  it  is  general  and  in 
flavour  of  a  single  party  it  is  a  release ;  but  this  doctrine  does  not 
apply  unless  the  covenant  not  to  sue  be  unlimited.  The  reason  for 
holding  it  to  be  a  release  is  to  avoid  circuity  of  action.  The  role 
is  that  the  breach  of  a  covenant,  or  other  agreement  not  to  sue, 
renders  the  creditor  liable  in  damages  for  suing,  but  it  is  not  plead* 
able  in  bar  of  the  action  (see  Jukes  v.  Jeffreys,  Cro.  Elis.  362 ; 
Thimbleby  v.  Barron.  3  Mees.  and  Wele.  210).  The  ordinary  form 
of  a  covenant  not  to  sue  in  a  composition  deed  states  that  if.  or  so 
long  as,  the  debtor  observes  the  agreement  then  made,  the  creditor 
will  not  sue  him.  Thus  it  only  binds  the  creditor  conditionally, 
and  therefore  if  the  debtor  do  not  keep  his  covenant  or  agreement, 
there  is  no  release  at  all,  and,  of  course,  the  debtor  cannot  pkad 
the  covenant  as  a  release.  In  framing  a  covenant  not  to  sae» 
the  object  is  that  the  creditor  shall  forbear  to  sue,  and  not  that  there 
shall  be  a  suspension  of  his  rights,  for  then  it  would  be  really  a 
release.  If  the  object  of  the  transaction  be  that  the  creditor  shall 
forbear  suing  on  certain  conditions,  or  for  a  certain  time,  yon  must 
make  the  creditor  contract  so  As  to  render  him  liable  for  damages  if  he 
sue.  but  not  to  enable  the  debtor  to  use  this  covenant  as  a  release. 
In  other  words,  you  must  not  suspend  the  plaintiff's  right  to  sue,  lor 
that  would  be  an  extinguishment,  and  that,  too,  though  the  condi- 
tions of  the  deed  were  not  observed  by  the  debtor*  It  must  be 
borne  in  mind,  in  framing  the  covenant,  that  if  it  is  general,  in  the 
case  of  a  single  obligor,  it  will  be  a  suspension,  and  consequently  a 
release,  on  the  principle  that  a  right  to  bring  a  persona]  action  being 
once  suspended,  it  is  extinguished  for  ever  (1  Bos.  and  PuU.  630, 
633;  2  Dyer,  140  a.  pi.  39).  And  care  must  be  taken  not  to 
insert  a  clause,  as  is  frequently  negligently  done,  enabling  the 
debtor,  if  sued,  to  plead  the  covenant  as  a  release.  Not  even  a  con- 
tingent right  to  plead  it  in  bar  should  be  given.  In  conclusion  it 
may  be  stated  that  it  is  a  rule  of  the  courts  of  law  that  when  parties 
have  used  language  which  admits  of  two  constructions,  the  one  con- 
trary to  the  apparent  general  intent,  and  the  other  consistent  with  it, 
to  assume  the  latter  to  be  the  true  construction  {per  Gibbe,  C.  J., 
in  Hutton  v.  Eyre,  6  Taunt.  289 ;  S.  C.  1  ^arsh.  603 ;  per 
Dallas.  C.  J.,  in  Solly  v.  Forbes,  2  Brod.  and  Bing.  38).  The  most 
recent  and  satisfactory  case  upon  the  subject  of  covenants  not  to 
sue  is  Ford  v.  Beech  (17  Law  Joum.,  N.  S.,  Q.  B.  114 ;  8.  C.  12 
Jur.  310  ;  over-ruling  the  decision  of  the  Queen's  Bench,  11  Jur. 
299;  16  Law  Joum..  N.  S.,  Q.  B.  100,  where,  however,  this 
point  was  not  raised).  In  this  case,  the  first  count  of  the  dedara- 
tion  was  on  a  promissory  note  by  the  defendant  for  £140.  pa3faUe 
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to  the  plaintiff  twelve  months  after  date.  The  second  count  was  on  a 
promissory  note  by  the  defendant  for  £200.  payable  to  the  plaintiff 
two  years  after  date.  The  defendant  pleaded  to  the  first  and  second 
ooants,  that,  after  the  making  of  the  notes,  and  after  they  became 
due,  it  was  agreed  between  the  plaintiff  and  the  defendant,  and  one 
A.  B.,  thnt  A.  B.  should  and  would,  at  the  request  of  plaintiff,  pay 
to  the  plaintiff,  in  trust  for  E.  B.,  the  sum  of  £200,  for  her  own  sole 
use  and  benefit,  or  the  sum  of  £25  per  annum,  so  long  as  the  sum  of 
£200  should  remain  unpaid,  which  sum  of  £25  should  be  paid 
quarterly,  us  tbtreui  mentioned,  and  that  the  rights  and  causes  of 
action  of  the  plaintiff  upon  and  in  respect  of  the  notes,  should  be 
tuspended  so  long  as  A«  B,  should  continue  to  pay  the  sum  of  £6  5s. 
every  quarter.  There  was  an  averment  that  A.  B.  duly  paid  the  an- 
nual sum  of  £25  quarterly,  according  to  the  agreement.  The  plain- 
tiff, in  his  replication,  traversed  this  payment,  but  the  defendant  had 
a  verdict  on  the  issue,  so  that,  in  effect,  it  was  found  that  A.  B.  had 
performed  the  agreement,  and,  therefore,  the  defendant  should  not, 
under  the  agreement,  have  been  sued.  The  Exchequer  Chamber 
held  that  in  order  best  to  effectuate  the  intention  of  the  parties,  the 
agreement  must  be  construed  to*  mean  that  the  plaintiff  agreed  to 
forbear  his  suit  until  the  quarterly  payments  should  cease  to  be  made ; 
and  that  the  legal  effect  of  such  agreement  was,  not  to  suspend  the 
plaintiff's  right  of  action  upon  the  notes  in  the  meantime,  but  to 
subject  him  to  an  aeium  for  damages  in  the  event  of  his  suing  con- 
trary to  the  agreement,  and,  consequently  that  the  defendant's  plea  in 
this  case  was  no  bar  to  the  action  for  the  amounts  of  the  promissory 
notes.     The  judgment  of  the  court  deserves  a  careful  perusal. 


CORRESPONDENCE. 


Examination  Answers. 


Sia, — As  a  subscriber  to  your  Maoazinb  I  (as  probably  some 
others)  feel  much  interest  in  knowing  how  far  I  may  consider  the 
answers  you  furnish  to  the  examination  questions  as  examples  of  the 
style  of  answers  which  the  examiners  will  require  at  the  examination. 
I  cannot  suppose  that  your  answers,  were  they  made  by  a  candidate, 
would  be  Buflicient  to  satisfy  the  examiners  that  the  party  making  them 
had  sl/uU  and  correct  knowledge  of  the  various  branches  of  the  law  to 
which  they  relate.  In  the  first  place  I  would,  with  all  deference, 
submit,  that  some  are  evasive,  next  that  others  are  not  sufficient,  and 
I  have  at  least,  in  one  or  more  cases,  met  with  wrong  answers.     In 
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looking  throagh  yonr  publication  I  have  fixed,  ai  romlMi.  upon 
the  qaestiona  propounded  by  the  examiners  at  the  Easter  Term 
Sxamination  for  this  year  (1849).  In  the  equity  brandb  1  find 
question  VIII.,  as  folkws : — "  What  is  the  differenoe  between  an 
evative  and  inskfficiaU  answer?"  Yon  give  as  an  answer:  "An 
evasive  answer  is,  where  the  defendant  merely  answers  thediarge  fi- 
ieraily,  without  confessing  or  traversing  the  subject  of  such  charge, 
&c." 

Now  can  any  one  contend  that  this  answer  carries  with  it  a  suffi- 
cient explanation  of  the  question  ?  Let  us  look  at  it,  and  aee  what 
we  realfy  do  get  by  it.  'Tis  a  mere  negative  statement.  A  state- 
ment that  an  evasive  answer  neither  confesses  nor  iravenen  the 
charges  in  the  bill.  I  admit  that  it  states  the  charges  are  answered 
UteraUy;  but  what  particular  legal  magic  that  woni  carries  with 
it  I  am  at  a  loss  to  know.  Does  an  evasive  answer  mean 
nothing  more  than  an  answer  avoiding^  by  some  matter  of  ezcoae 
or  other,  the  charges  in  the  bill  ?  It  certainly  appears  to  me  that 
you  are  rendering  most  invaluable  assistance  to  the  student,  by  tdliag 
him  (if  not  in  as  many  words,  at  least  in  effiect)  that  an  euaswe 
answer  is  a  literal  one. 

Again,  we  will  go  to  question  XIII.,  in  equity,  wfaidi  famongst 
other  things)  requires  to  know,  "  To  what  proceeding  m  Imp  a  tra- 
versing note  may  be  compared  ?"  We  refer  to  your  answer  for  the 
explanation,  but  find  none  there,  not  a  word  about  it.  In  vain  may 
we  look  for  any  assistance  there*  This  part  of  the  question  is  quietly 
passed  over  without  the  least  notice.  To  refer  again  to  qnestioo 
XIV. :  "  Explain  the  purport  and  effect  of  setting  down  a  cause  on 
bill  and  answer,  &c."  Surely  you  do  not  intend  your  readers  to 
take  the  following  as  the  correct  answer : — "  A  cause  is  set  down  on 
bill  and  answer,  where  the  defendant  has,  by  his  answer,  suggested 
that  the  bill  is  defective  for  want  of  parties."  What,  I  would  ask, 
has  this  to  do  with  purport  and  iffect  ? 

It  appears  to  me  (although  I  have  no  books  to  satisfy  myself  that  I 
am  correct),  that  the  purport  and  effect  of  setting  down  a  cause  on  bill 
and  answer  is,  that  the  plaintifi^  thereby  expresses  his  determination 
to  abide  by  the  decision  of  the  court  t^os  the  facts  appearmg  wpom  the 
bill  and  answer  alone,  without  bringing  Jurther  matter  before  the 
court  for  them  to  adjudicate  upon,  and  to  assist  them  in  their  de- 
cision. 

In  many  cases  I  may  be  led  to  place  confidence  in  your  answers^ 
and  consider  them  as  correct.  I  hope,  therefore,  you  will  pardon 
any  anxiety  on  my  part  to  have  such  answers  furnished  as  may  be 
worthy  of  attention,  and  may  not  mislead. 

I  do  not  expect  to  see  your  pages  covered  with  "  long  wordg"  ex- 
planation  of  the   various  questions,    but   I    do   think  some  little 
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more  trouble  might  well  be  bestowed  upon  this  portion  of  your 
Maoazinb.  Your's  &c., 

Oct.  5.  1849.  £.  H. 

NoTB. — We  have  given  inaertion  to  the  above  connDunication,  in 
order  to  show  that  we  have  no  desire  to  stifle  complaints  respecting 
oar  publications,  and  also  to  give  an  opportunity  lor  explanation 
respecting  the  Answers  to  the  Examination  Questions.  Proceeding 
to  notice  the  topics  of  this  letter  in  their  order,  we  must,  in  the  first 
place,  beg  our  subscribers  not  to  be  alarmed  at  the  statement  that 
answers  similar  to  those  we  give  would  not  secure  a  certificate  from 
the  examiners.  To  any  one  who  has  passed  the  ordeal,  or  has  con- 
versed with  any  who  have,  such  a  statement  will  appear  most  un- 
called for.  8tiU  it  would  be  well  if  every  candidate  would  think  the 
same,  and  we  can  assure  them  that  if  they  only  come  a  iUtle  below 
the  mark  they  need  not  fear  for  the  result  of  the  examiners'  scrutiny. 
We  come  next  to  the  random  answers  incriminated  by  our  corre- 
spondent. Firstly,  answ.  No.  8,  E>)uity  (Supp.  p.  85).  This 
answer  is  quite  correct,  as  will  be  seen  by  turning  to  the  authorities 
referred  to«  An  example  or  two  will  make  this  dear.  Suppose  the 
bill  charges  that  the  ddfendant  did  such  a  thing  upon  such  a  day,  or 
in  such  a  place ;  it  will  not  be  sufficient  for  the  defendant  to  deny 
that  he  did  it  "  in  manner  and  form  as  charged  in  the  bill,"  but  he 
must  deny  that  he  did  it  at  the  time  mentioned,  or  at  any  other  time, 
or  at  the  place  named,  or  at  any  other  place.  Again,  suppose  the 
defendant  is  charged  with  the  receipt  of  £100,  it  will  not  be  sufficient 
to  deny  the  receipt  of  the  £100,  but  he  must  deny  that  he  received 
£100  or  any  part  thereof.  These  instances  exemplify  what  is  meant 
by  a  literal  answer  being  evasive.  We  should  observe  that  in 
practice  an  evasive  answer  is  considered  and  treated  as  an  tneafficient 
answer,  though  in  some  cases  where  the  evasion  has  been  gross,  the 
answer  has  been  taken  off  the  file.  Secondly,  answ.  No.  1 2,  Ex^uity 
(Supp.  p.  86).  We  admit  that  we  have  not  answered  that  part  of 
the  question  which  relates  to  the  analogy  of  a  traversing  note  to  some 
proceeding  at  law,  and  for  this  very  good  reason,  that  we  really  could 
not.  We  know  not  to  what  proceeding  at  law  a  traversing  note  can 
be  compared,  and  several  to  whom  we  have  put  the  same  question 
have  been  equally  incapable  of  answering  it.  We  shall  be  glad  to  be 
enlightened.  We  may  just  slate  that  we  suppose  the  examiners  al- 
luded to  the  plea  of  the  general  issue,  the  effect  of  which  is  to  traverse 
the  statements  in  the  declaration.  But  what  comparison  there  can 
be  between  this  proceeding,  which  is  the  defendant's  own  act,  and  a 
plaintiff's  traversing  note  in  equity,  we  cannot  tell.  We  observe  that 
our  correspondent  does  not  assist  us  in  this  as  he  has  done  in  the 
other  instances.  Thirdly,  answ.  No.  14.  We  confess  that  this 
answer  is  not  what  we  believe,  on  further  consideration,  the  exa- 
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miners  were  aiming  at.  We  suppose  it  was  the  latter  part  of  tlie 
question  as  to  a  corresponding  proceeding  at  law  that  led  us  off  the 
right  scent.  The  proper  answer  to  the  former  part  of  the  question 
would  have  been :  Where,  upon  the  answer  alone,  there  is  sufficient 
gpround  for  a  final  decree  or  order,  the  plaintiff  may  proceed  to  a 
hearing  without  replying  or  examining  witnesses.  The  plaintiff,  how- 
ever, thereby  admits  the  allegations  in  the  defendant's  answer  to  be 
correct,  and  must  rely  on  them  for  obtaining  a  decree.  If  these 
should  be  avoided  by  other  matter  in  the  answer,  the  plaintiff  will 
fail  (see  further  Pract.  Equity,  pp.  256,  257).  We  are  not  aware  of 
any  proceeding  at  law  which  corresponds  to  this,  but  shall  be  glad  of 
any  information  on  the  subject.  It  was  this  that  lead  us  to  give  for 
answer  something  that  really  bore  a  ftdnt  resemblance  to  a  proceeding 
at  law.  And  here  we  may  be  allowed  to  say  that  it  is  often  no  easy 
matter  to  ascertain  what  the  examiners  are  driving  at.  For  example 
take  the  following  question  :  **  What  is  the  law  as  to  the  payment  of 
the  debts  of  relations  and  third  persons"  (Mich.  T.  1846).  We  shall 
feel  obliged  for  an  answer  to  this  in  order  that  it  may  be  inserted  in 
our  forthcoming  second  edition  of  the  "  Key"  It  is  very  easy  to 
find  fault  with  our  answers,  but  it  appears  that  no  other  publication 
is  willing  to  take  the  trouble  we  do,  though  formerly  the  JurUt  in- 
serted some  by  Mr.  S.  Atkinson  (voL  2),  and  we  believe  that  the  Legal 
Observer  g^ve  some  by  students.  We  suppose  the  reason  why  they 
declined  to  continue  the  answers  was  that  they  found  it  a  thankless 
office.  We  cannot,  however,  say  that  such  has  been  our  case  alto^ 
gether,  for  we  have  been  thanked  by  several  who  have  pasaed  the 
examination  for  the  aid  our  answers  afforded  them.  We  have  no 
doubt  that  some  of  our  subscribers  would  wish  for  longer  answers, 
but  we  have  not  room  for  them,  though  we  may  mention,  for  the  benefit 
of  these  parties,  that  in  the  second  edition  of  the  "  Kbt"  (the  first  di- 
vision of  which  will  appear  in  the  course  of  this  month)  we  shall  give 
much  fuller  and  more  complete  answers — indeed,  so  full,  that  we 
fear  we  shall  lay  ourselves  open  to  the  charge  of  over-elaborateness. 
In  concluding,  we  should  state  that  we  are  not  at  all  sorry  that 
our  correspondent  has  given  us  the  opportunity  of  putting  ourselves 
right  with  our  subscribers,  and  we  trust  that  he  will  not  suppose  that 
we  are  annoyed  at  any  of  his  observations. — Eos. 
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Devise — Consent  of  Protector  to  Disentailing  Deed, 

A.  by  his  will,  made  in  1820,  devised  an  estate  to  B.  and  his 
assigns  *'  for  and  daring  the  term  of  his  nataral  life,  and  after  his 
decease  unto  the  heirs  male  of  his  body  lawfully  issuing  severally 
and  successively  one  after  another,  the  eldest  of  suck  sons  being 
preferred  before  the  younger ;"  and  in  default  of  such  issue  male, 
unto  C.  for  his  life,  with  remainder  to  the  heirs  male  of  his  body 
lawfully  issuing ;  and  for  want  of  such  issue,  unto  his  own  right 
heirs  for  ever. 

In  1840  B.  sold  the  estate,  and  to  prevent  all  difficulty  as  to 
whether  he  was  tenant  in  tail  or  for  life  under  the  will,  his  eldest 
son  agreed  to  join  in  the  conveyance,  and  accordingly  they,  by 
a  deed  enrolled  in  Chancery,  "  granted  and  conveyed  "  the  estate  to 
the  purchaser.  The  will  was  recited  in  the  conveyance,  but  no 
mention  whatever  was  made  that  B.  joined  in  the  deed  as  protector, 
or  gave  his  consent  to  it  in  that  character.  Two  questions  are  now 
raised  upon  the  title — 

I  St.  Did  B.  take  an  estate  tail  under  the  will,  or  only  an  estate 
for  life  ? 

2.  Supposing  that  he  took  merely  a  life  estate,  as  he  would  then 
be  a  protector  within  the  meaning  of  the  3  &  4  W.  4,  c.  74,  did  B., 
by  granting  and  conveying  the  estate  in  the  deed  of  1 840,  give  his 
consent  in  his  character  of  protector,  so  as  to  satisfy  the  require- 
ments of  the  statute,  and  so  as,  with  the  joining  of  his  eldest  son  in 
that  deed,  to  bar  the  estate  tail  ?  Studsnb. 
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No.  17. — Ejectment — Determination  of  Tenancy — Statute  of  Frauds 

(Supp.  p.  44). 

There  can  be  no  abandonment  of  an  agreement  by  parol,  and 
there  is  no  distinction  in  this  respect  between  the  4th  and  7th  sect, 
of  the  statute.  Marshall  v.  Lynn,  6  Mees.  and  W.  109  ;  9  Law  Jonm. 
Rep.,  N.  S.,  Exch.  126  ;  Stead  v.  Dawber,  10  Ad.  and  El.  57; 
2  P.  and  D.  447  :  9  Uw  Joum.  Rep.  Q.  B.  101. 

But  these  cases  imply  a  marked  distinction  as  between  parol  and 
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written  agreements,  and  the  inference  to  be  drawn  is,  that  the  latter 
would  be  available  as  annulling  a  prior  parol,  and  I  therefore  think 
that  the  written  agreement  in  this  case  to  determine  the  tenancy  in 
J  inaary,  1849,  is  quite  valid,  and  that  it  thereby  annuls  and  makes 
vuid  the  first. 

Presuming  such  to  be  correct,  an  action  of  ejectment  may  pro* 
perly  be  maintained  against  the  lessee  (who  is  then  a  tenant  at 
sufferance)  for  posssession  of  the  premises,  and  also  an  action  of 
assumpsit  for  use  and  occupation  or  recovery  of  rent  up  to  the  time 
of  the  demise,  and  not  after  (Doe  d.  Batten  v.  Cheney,  Cowp.  256). 

Where  the  title  to  the  property  is  in  dispute  assumpsit  will  not 
lie,  ejectment  being  the  proper  remedy  {vide  Woodfall's  Landlord 
and  Tenant,  et  Archbold's  ditto). 

Ejectment  lies : — 

Ist;  "  Where  a  tenant  holds  over  without  landlord's  permission, 
and  against  his  consent,  and  after  the  term  has  expired  by  effluxion 
of  time  or  otherwise." 

2nd.  "  Where  the  tenant  determines  the  lease  by  nonpayment  of 
rent,  or  non-performance  of  covenants,  and  a  right  of  re-entry  and 
forfeiture  are  conditioned  on  breach  of  them."  Carolub. 

NoT£« — It  is  impossible  to  give  any  decided  opinion  without 
seeing  the  instrument,  but  as  the  agreement  to  quit  was  not  to 
operate  until  a  future  day,  it  is  not  improbable  that  it  was  not  a  sur- 
render.  Indeed,  it  should  seem  that  a  surrender  cannot  be  made  tii 
futuro  (see  Doe  v.  Milward,  8  Mees.  and  Wels.  328).  It  would 
most  likely  be  an  agreemeiit  for  a  surrender,  and  in  this  case  an 
ejectment  could  not  be  brought,  but  an  action  would  lie  for  non- 
performance of  the  agreement.  Or  a  specific  performance  might  be 
obtained  in  equity. — Eos. 

No.  56. — Devise— Entail,  S(C.  (Supp.  p.  142). 

Had  the  life  estate  under  this  devise  been  vested  in  any  other 
person  than  CD.,  that  is  to  say,  in  any  other  than  the  parent  of 
those  to  whcm  the  estate  tail  was  limited,  a  deed  executed  by 
him  purporting  to  disentail  the  property  would  be  totally  invalid,  as 
against  those  in  tail,  inasmuch  as  the  latter  estate  being  then  separate 
and  distinct  from  his  could  not  take  effect  during  his  lifetime,  and 
C.  D.  could  not  by  any  deed  whatever  convey,  or  in  any  way  in- 
cumber, more  than  the  freehold  for  his  life.  But  here  the  devise  is 
to  C.  D.  for  life,  and  his  heirs,  and  in  default  of  issue  of  the  said 
C.  D.,  with  remainder  over  to  E.  F. 

Now  by  the  rule  in  Shelley's  case,  "  wherever  a  man,  by  any  gift 
or  conveyance,  takes  an  estate  of  freehold,  and  in  the  same  gift  or 
conveyance  an  estate  is  limited,  either  mediately  or  immedtatelvt  to 
his  heirs  in  fee,  or  in  tail,  the  word  heirs  is  a  word  -of  ttmitatitm 
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and  not  of  pmrchase,"  Consequently  C.  D.  will  not  take  a  life 
estate,  as  above  supposed,  but  a  remainder  also  in  tail,  and  as  that 
remainder  will  absorb  according  to  the  law  of  merger  his  life  interest, 
the  result  is  that  he  takes  an  estate  tail  in  possession,  and  by  virtue 
thereof  has  power  to  alien  in  fee  simple  absolute,  or  for  any  less 
estate,  the  lands  so  entailed,  and  thereby  to  bar  himself  and  his 
issue  and  all  persons  having  any  ulterior  interest  therein  {vide  3  &  4 
Will.  4,  c.  74 ;  1  Steph«  Comm.  pp.  237  and  308,  and  cases  there 
referred  to. 

I  am,  therefore,  of  opinion  that  the  deed  was  valid,  and  has  effec* 
tnally  barred  the  estate  in  remainder  to  E.  F.  Carolus. 

Not*. — If  the  will  were  made  prior  to  the  New  Wills'  Act,  it 
teems  clear  that  C.  D.  would  take  an  estate  tail,  and  consequently 
that  his  disentailing  deed  would  effectually  bar  £.  F.  If  the  will 
were  made  subsequently  to  that  act,  we  think  C.  D.  would  take  an 
estate  in  fee,  because  the  intention  is  the  guide  to  the  construction, 
and  it  is  dear  the  heirs  are  to  take,  notwithstanding  the  words  "  for 
life."  Besides,  the  last  words  in  a  will  are  to  have  effect.  In  this 
case,  the  limitation  to  £.  F.  would  be  an  executory  devise,  and 
therefore  not  barrable  by  the  tenant  in  fee  ;  and  even  if  C.  D.  should 
be  held  to  be  entitled  for  life  only,  with  a  remainder  in  fee  to  his 
heirs  (for  an  estate  tail  it  cannot  be,  see  s.  29  of  1  Vict.  c.  26),  the 
limitation  to  E.  F.  would  be  an  executory  devise,  and  consequently 
not  affected  by  the  so-called  disentailing  deed  of  C.  D.  It  has  been 
decided  that  a  disentailing  deed  under  the  3  &  4  W.  4,  c.  74,  has 
no  effect  in  barring  future  contingent  estates,  unless  the  party  exe- 
cutmg  it  was  in  fact  a  tenant  in  tail  (Slater  v.  Dangerfield,  1 5 
Mees.  and  Wels.  2G3}. — Eos. 

No.  55, — Agreements — Lease — Stamp.     (No.  9  Supp.  p.  141.) 

I  think  the  document  referred  to  by  Mr.  Beaumont  is  liable  to 
the  ad  valorem  lease  stamp,  and  that  the  2s,  6d.  agreement  stamp 
will  not  snfl&ce  ;  and  I  beg  to  submit  the  following  remarks  as  my 
reasons  for  arriving  at  this  conclusion : — 

The  7  &  8  Vict.  c.  76,  enacts  (see  sect.  4)  "  That  no  lease  in 
writing  of  any  freehold,  copyhold,  or  leasehold  land,  or  surrender  in 
writing  of  any  freehold  or  leasehold  land,  shall  be  valid  as  a  lease  or 
surrender,  unless  the  same  shall  be  by  deed ;  but  any  agreement  in 
writing  to  let  or  surrender  any  such  land  shall  be  valid,  and  take 
effect  as  an  agreement  to  execute  a  lease  or  surrender."  But  this 
Stat,  is  repejded  by  fc)  &  9  Vict.  c.  106,  which  enacts  (see  sect.  3) 
that  "  A  lease  required  by  law  to  be  in  writing  of  any  tenements  or 
hereditaments  made  after  the  1st  of  October,  1845,  shall  be  void  at 
law  unless  by  deed,*'  and  does  not  re-enact  the  clause  in  the  previous 
act  as  to  agreements.  Under  the  stat.  of  frauds,  29  Car.  2,  c.  3,  no 
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lease /or  more  than  three  years  shall  be  effectual  unless  in  writing 
(see  further  2nd  ed.  Stephen's  Commentaries,  vol.  1,  p.  274). 
Now  this  document  referred  to  by  Mr.  Beaumont  is  not  for  more 
than  three  years,  and  therefore  is  not  required  to  be  in  writing  by 
law,  and  consequently  not  by  deed  under  8  &  9  Vict.  c.  106.  It 
will,  therefore,  take  effect  at  common  law  as  a  lease,  and  the  ad 
valorem  stamp  duty  will  attach*  I  may  remark  that  an  agreement 
made  between  3 1st  December,  1844  (the  time  when  7  &  8  Vict.  c. 
76,  came  into  operation),  and  the  Ist  October,  1845,  would  operate 
as  "  an  agreement  to  execute  a  lease,'*  and  the  2s.  6d.  stamp  would 
be  sufficient. 

Aa  this  is  a  subject  of  practical  importance,  I  trust,  if  you  deem 
my  view  of  it  correct,  you  will  insert  the  above  remarks  in  the  next 
No.  of  the  Law  Students*  Magazine,  with  any  additional  remarks  of 
vour  own  that  you  tnuy  think  proper  to  make. 

W.  A.  B.  (Hastings). 

No.  21. — Dower — Conveyance  (v.  1,  Supp.  pp.  57,  94,  144). 

We  have  been  requested  by  two  correspondents  to  give  our 
opinion  on  this  question,  upon  which  opinions  differ,  as  may  be 
seen  by  the  answers  at  pp.  94,  144.  The  point  is  one  of  great 
nicety,  and  not  free  from  doubt.  After  much  consideration,  we 
have  come  to  the  conclusion  that  the  wife's  right  to  dower  ia  not. 
in  the  view  of  a  court  of  equity,  taken  away.  It  will  be  agreed  on 
all  hands  that  at  law  the  wife's  dower  is  effectually  barred.  In 
order  that  the  reader  may  see  the  reasons  why  we  ar-tve  at  a 
different  conclusion  with  respect  to  courts  of  equity,  we  shall 
present  various  views  of  the  subject.  In  the  first  place,  it  is  dear 
that  there  was  once  an  attachment  of  the  right  to  dower  at  law. 
This  right  has  to  be  divested,  and  that  has  clearly  been  done  at  law. 
But  a  court  of  equity  looks  to  the  substance  of  the  transaction,  and 
not  to  the  legal  effect  of  the  deed — ^to  the  intention  of  the  parties 
rather  than  the  legal  operation  of  the  instrument*  Now  whaX  was 
the  intention  of  the  parties  on  the  mortgage  being  made  }  It  was 
to  make  the  property  mortgaged  a  security  for  the  money  advanced 
— t.  e.,  that  as  ag^nst  the  mortgagee  and  all  claiming  under  him 
the  wife's  dower  should  be  barred.  This  being  the  intention  of  the 
parties,  and  there  being  nothing  in  the  instrument  inconsistent  with 
that  intention,  it  should  seem  that  on  the  reconveyance  to  the 
husband,  the  wife's  right  to  dower,  whidi  as  against  him  had  never 
ceased,  would  re -attach  upon  the  lands  as  her  former  right,  and  con- 
sequently that  the  declaration  in  the  re-conveyance  to  uses  to  bar 
dower  would  have  no  operation  as  against  this  wife.  It  may 
be  remarked,  that  the  whole  subject  of  a  wile's  right  to  dower  out 
of  an  equity  of  redemption  has  been  in  great  confusion,  even  in  the 
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best  text  writers,  arising  mainly  from  not  drawing  a  diatinction 
between  mortgages  prior  and  sobsequent  to  the  marriage.     How- 
ever, this  is  not  the  place  to  enter  into  an  explanation  upon  this 
point,  bnt  we  may  refer  the  reader  to  Park  on  Dower,  p.  20^ — 211, 
350,  351,  and  Coote  on  Mortgages.     Again,  the  books,  whilst  deny- 
ing the  wife's  right  to  dower,  allow  her  to  redeem  as  a  dowress. 
Mr.  Phrke,  indeed,  thought  that  the  wife  could  not  have  her  dower 
even  in  equity  on  her  joining  her  husband  in  a  fine,  unless  she  were 
tndnded  by  name  in  the  proviso  for  redemption  (Park's  Dower,  351), 
Mr.  Coote,  however  (Mortg.  p.   642,2nd   edit.),   says   that   the 
general  rule  is  that  the  wife's  concurrence  to  let  in  the  mortgage 
shall  not  prejudice  her  rights,  although  the  equity  of  redemption 
be  limited  to  the  husband  and  his  heirs  ;  but  she  shall,  on  his  death, 
be  admitted  to  redeem.     The  truth  is  that  the  doctrine  itself  has 
been  of  gradual  growth,  and  that  courts  of  equity  are  more  than 
ever  disposed  to  look  at  the  intention  of  the  parties,  and  to  limit  the 
operation  of  the  instrument  to  the  purposes  appearing  on  the  face  of 
it.     From  what  we  have  above  said,  it  will  be  seen  that  we  coincide 
in  opinion  with  Mr.  Haywood,  whose  answer  displays  a  great  know- 
ledge of  legal  principles.      We  shall  be  glad  to  insert  any  com* 
monioation   from  any  other  correspondent  controverting  our  view 
of    the  question,  as  the   point    is   really   one    of  great  import- 
ance. Eds. 
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No.  62. — Yearfy  Tenancy — Notice  to  Quit. 

In  September,  1845,  A.  demised  to  B.  a  messuage  or  cottage- 
house  and  garden  at  the  yearly  rent  of  £18,  as  tenant  from  year  to 
year,  to  enter  upon  the  garden  on  the  14th  day  of  February  follow- 
ing, and  the  dwelling  house  on  the  12th  day  of  May  then  next. 
The  entry  and  tenancy  commenced  at  the  above-named  times. 

On  the  10th  Oct.  ult.  B.  gave  a  notice  that  he  would  quit  the 
premises  at  May  Day,  1 850.  Is  such  notice  good  ?  or  should  the 
notice  have  been  given  half  a  year  previous  to  the  1 4th  February, 
1 850 — ^the  time  when  he  entered  upon  the  garden  ? 

In  WoodfttU's  Landlord  and  Tenant,  7th  edition,  p.  275,  it  is 
said :  "  A  tenant  sometimes  enters  upon  different  parts  of  the  land  at 
different  periods  of  the  year,  although  all  are  contained  in  one 
demise.  When  this  happens  the  notice  to  quit  must  be  given  with 
reference  to  the  time  of  entry  upon  the  subetantial  parts  of  the 
Sufp.  No.  12.] 
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demUed  prendset,  trithaui  regard  to  the  0tker  parts,  whidi  are 
taunliarieB  only,  thoagh  the  teoant  will  he  obliged  to  qait  them  mt 
the  respective  times  of  his  entry  thereon/' 

If  this  be  correct  the  notice  is  clearly  good,  because  the  dwdHng- 
house  is  undoobtedly  the  substantial  {mrt  of  the  demised  premiaca, 
and  the  garden  an  auxiliary  only. 

I  beg  to  observe  that  in  this  part  of  the  country  it  baa  ahraya 
been  usual  (or  considered  necessary)  to  give  the  notice  on  or  before 
the  12th  August,  which  is  half  a  year  prior  to  the  14th  Febraaiy. 

W.  T.  (Bortoa). 

No.  63, — Stomp. 

By  section  8  of  55  Greo.  3,  c.  1 84  (the  principal  act  now  in  force 
relative  to  stamps),  it  is  enacted  that  all  writings^  matters,  and 
things  in  respect  whereof  any  duties  shall  be  payable,  are  to  be  en - 
gp-ossed  on  parchment  or  paper  previausfy  stamped,  on  pain  of  a 
penalty  of  £5  upon  a  subsequent  stamping  (vide  Chitty's  Stamp 
Laws,  by  Hulme,  p.  50,  second  edition).  It  is,  l^owever,  a  most 
common  practice  with  the  profession  to  procure  their  deeds  to  be 
engrossed  and  executed  on  blank  paper  or  parchment,  and  afterwards 
to  transmit  these  deeds  executed  in  blank  to  their  stationer,  who  as 
a  matter  of  course  procures  the  affixion  of  the  proper  atampe  at 
Somerset  House,  without  any  affidavit  as  to  special  circumstances  or 
penalty.  It  is  true  that  a  court  of  law  would  not  inquire  whether 
the  proper  penalty  has  been  paid  (Reg.  v.  Preston,  5  B.  and  A. 
1028,  1034),  but  as  deeds  take  effect  from  their  delivery,  I  am 
anxious  to  be  informed  whether  if  a  deed  stamped  subsequently  to 
its  execution  were  tendered  in  evidence,  and  proved  by  the  opposite 
party  to  have  been  stamped  after  execution,  it  would  be 
receivable  as  legal  evidence  without  a  re?e:iecution  by  the  parties, 
although  the  Stamp-office  had  affixed  the  proper  stamps,  as  ia  their 
custom,  within  six  weeks  after  such  execution. 

F.  W.  Fkbxman  (Wirabome). 

No.  64.— ITt/f— Dwtie. 

A.  B.  by  his  will  (which  was  made  in  |he  year  1848  by  due 
village  schoolmaster),  gave  and  bequeathed  all  his  real  and  personal 
estate  and  effects  to  his  brothers  John  and  James,  and  the  lawful 
issues  of  hie  late  brother  Nathaniel,  iheir  heirs  and  assigns  for  ever« 
as  tenants  in  common,  and  not  as  joint  tenanta.  and  eqnaUy  between 
and  aoQODgst  the  lawful  issue  of  his  said  brothers  John  and  Ja«iea,  and 
the  lawful  issue  of  his  said  nephews  and  nieces,  descendants  of  hia  said 
brother  Nathf^iel.  as  shall  be  then  dea4  9uch  issue  tataka  Us,  ksr,  or 
thsir  deceased  parent*  9  share.     John  has  not  been  heard  of  for  upwards 
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Qf  twettiy  years ;  James  ihd  turn  or  thrte  years  before  the  teiii  urns 
executed,  leaving  /our  children,  all  of  whom  are  now  living.  Na- 
thaniel had  sevea  children,  six  of  whom  are  now  living,  the  eldest, 
Joluit  having  at  his  death  left  eight  children,  who  are  also  all  living. 
As  all  the  male  issue  of  Nathaniel  and  James  were  married 
preiriotts  to  the  year  1834,  it  is  presumed  that  the  wives  will  be 
entitled  to  their  dower.  I  shall  be  giad  to  receive  the  o|Niiion  of 
yoor  sobscribtrs  in  your  next  n amber  who  are  the  parties  entitled 
under  the  willi  and  what  will  be  the  respective  shares  of  each. 

J.  E.  G.  B.  (Swindon). 

N(j.  65, — Condition^  of  Sale,  S(C, 

The  conditions  of  sale  of  an  estate  contain  the  following — 
namely  :  "  That  the  vendor's  solicitor  is  to  prepare  the  conveyanoe 
at  the  expense  of  the  purchaser,  but  who  may  have  it  perused  at  his 
own  expense  by  any  solicitor  he  may  require."  Upon  this  condition 
the  following  questions  arise  : — 

Ist.  Whether  after  having  signed  the  conditions,  eqvity  would 
compel  a  purchaser  to  abide  by  it ;  or  conid  he,  after  having  got  bis 
conveyance  prepared,  tender  same  for  execution  by  the  vendor,  and 
enforce  completion  of  his  purchase,  aotwithstaadtHy  this  clause ;  or 
oould  the  vendor  and  his  solicitor  enforce  the  condition. 

2nd.  Would  not  a  purchaser  employing  the  vendor's  sttomey, 
under  the  idea  of  the  compulsory  effect  of  this  condition,  be  affected 
by  constructive  notice  to  the  attorney  of  the  vendor,  of  defects  and 
incumbnnces  in  the  title.  T.  D.  Lbmo. 

No.  ee.'-Husband  and  Wife. 

A.  effected  an  insurance  on  the  joint  lives  of  hioMelf  aad  wife  in 
£100.  payable  on  the  death  of  either  of  them,  and  in  the  policy  the 
office  covenants  with  A.  in  ease  of  hts  wife's  death  during  A.'s  life 
to  pay  him  the  amount,  and  in  case  of  her  surviving,  then,  on  her 
death,  to  pay  the  amount  to  A.*s  executors,  &c.  A.  being  indebted  to 
C,  the  latter  has  had  a  valuation  of  the  present  value  of  the  policy 
made,  and  has  agreed  to  purchase  all  benefit  in  the  policy. 

Can  A  alone  assigfo  to  C.  so  as  to  pass  the  entire  interest  in  the 
policy  to  the  latter  ?  H.  S. 

No.  ^7 — Demise. 

A,  about  20  years  ago.  by  mere  verbal  agreement,  took  a  messuage 
with  otttbikUdings,  and  about  80  acres  of  land,  from  year  to  year,  of 
the  triwtees  of  one  B.  deceased,  and  has  ever  since  occupied  the 
tame*  In  a  certain  part  of  the  (temiaed  land  near  the  canal  wharf, 
and  at  the  distance  of  near  half  a  mile  from  the  messuage  and  other 
buikUogs,  there  is  a  Uroe*kiln,  which  A.  never  made  use  of  duringt the 
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first  six  years  of  his  tenancy,  but  has  ever  since  regularfy  used  the 
same. 

The  tenant  A.  has  now  given  notice  to  the  tmstees  of  his  intestibn 
to  quit  the  farm  "  at  the  following  times — to  wit :  the  lands  with  ikeir 
appurtenances,  on  the  2nd  day  of  February  next,  and  boildings  with 
their  appurtenances  on  the  26th  day  of  May  also  next/*  whidi  are 
the  times  of  the  year  he  entered  thereon  respectively. 

Qtftfre.—  Is  the  lime- kiln  appurtenant  to  the  lands  or  to  the 
bu'ldings ;  and,  consequently,  will  the  tenant  have  to  yield  up  posses- 
sion thereof  in  February,  when  he  gives  up  possession  of  the  land,  or 
not  until  May,  when  his  tenancy,  as  regards  the  buildings,  wiQ 
expire  ?  It  is  certainly  composed  partly  of  bricks  and  mortar,  though 
the  top  is  only  on  a  level  with  the  ground,  and  is  quite  detached 
from  any  building.  P.  S.  Holt. 

No,  6S. ^Devise— Estate  Tail— Rule  in  Shelley's  Case. 

A.  B.,  a  testator,  devised  certain  real  estates  to  C,  D.  for  life, 
remainder  to  testator's  wife  for  life  or  widowhood,  remainder  to  E.  F. 
and  his  heirs,  in  trast  for  G.  H.  for  his  life  (sans  waste),  with 
ultimate  remainder,  as  the  said  G.  H.  should  appoint,  and  in  default 
of  appointment,  to  the  heirs  of  t/te  body  of  the  said  G.H.,  and  in  default 
of  issue,  in  trust  for  the  right  heirs  of  the  said  A.  B.  the  testator, 
rhe  testator  died  in  1823.  The  tenants  for  life  are  now  dead,  except 
G.  H. 

What  estate  does  G.  H.  take  ? 

Should  a  conveyance  of  the  property  be  enrolled  to  bar  the  estate 
tail,  or  would  a  conveyance  from  £.  F.,  in  respect  of  his  legal  estate, 
and  G.  H.,  in  respect  of  his  equitable  life  estate,  with  an  appointment 
of  the  remainder,  be  sufficient  ?  H.  G. 


ON  THE  LAW  OF  COVENANTS. 


\Concluded  from  Supp,  p.  I69.| 

Exception  or  alternative  covenant. —  If  there  be  a  claose  in  a  deed 
appended  to  a  covenant  which  is  not  consistent  with  what  has  gone 
before,  either  the  clause  must  be  read  as  an  alternative  one  or  as  a 
proviso,  and  then  the  question  is,  is  it  consistent  with  what  has  gone 
before  ?  If  it  is  not,  then  it  is  not  obligatory  (see  Friar  v.  Grey,  IS 
Jur.  ^913  ;  Richards  v.  Bluck,  12  Jur.  963  ;  Lindsey  v.  Capper,  1 
Excb.  Rep.  679). 

The  reader  is  referred  to  the  present  number  of  the  MAOAzimi 
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(▼ol.  1,  N.  S.,  p.  309,  et  9eq,)  for  the  residae  of  this  lecture,  the 
index  haTing  prevented  its  insertion  here. 

We  have  now  finished  the  Lectures  on  Covenants,  and  as  they 
have  been  printed  partly  in  the  Maoazinb  and  partly  in  the  Sup- 
pUiMBNT.  we  think  it  may  be  useful  to  state  the  places  where  they 
will  be  found,  and  the  order  in  which  they  ought  to  stand.  In  this 
SuppLXMBNT  the  Lectures  are  pp.  11 — 19,  129 — 138,  150—155, 
161 — 169,  and  the  present  pages ;  the  reader  will  then  go  to  voU  I 
Mag.,  N.  S.,  p.  309 — ^313  ;  afterwards  going  back  to  same  voL  p. 
29 — 36.  restraint  of  trade;  p.  57 — 63,  simony;  p.  85—91,  resig- 
nation bonds ;  p.  113 — 119,  charging  benefice  ;  p.  141-— 146,  con* 
traets  on  Sunday.  Thus  the  whole  of  the  Lectures  on  Covenants, 
though  scattered  about,  may  be  readily  referred  to,  and  the  indices 
will  still  further  facilitate  this. 

We  propose  in  the  ensuing  volume  to  give  the  Lectures  on  the 
"  Statute  oj  Uses,"  which  will  be  found  very  useful  and  practical, 
particularly  in  reference  to  that  little  understood  subject,  ResuUtsag 
Uses. 
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ERRATA,  &c. 

P.  21,  Iku  13  ftom  bottdm,  for  "  862"  rmd  "  362 ;"  2mm  9  from  bottom 
for  "  debts"  read  "  debt." 

P.  65»  Imm  17  from  bottom,  after  "  Estate  for  life,"  add,  *'  See  1  Preat. 
Est.  27,  2nd  edit. 

P.  106,  Hne  8  from  top,  for  attaining  twenty-one  years  of  age,  read 
"  attaining  twenty-jSoe  years  of  age." 
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Abatement,  adminittration-ittit,  114 
Accetsohes,  24^  1 18 
Action,  commencing,  109 

local  and  transitory,  37 
Administration,  order  of,  113 

priority  of  debts,  10 

suit,  abatement,  114 

suit,  decree,    utaying  proceed- 
ings at  law,  11 

parties,  9 

restraining  action.  114 
AdmiMion,  directions  for,  138—140 
Advowson,  3 

coparceners,  3 
Agent,  contract,  75—77 

corporation,  75 — 77 

rights  and  liabilities,  75 — 77 
Amendment^  order  for,  40 

residence  charged,  86 
Answer,  evasive,  85 

exceptions,  waiving,  85 

full,  enforcing,  84, 85 

insufiSdent.  Si,  85 

objects  of,  85 

time  for,  84 
Appearance,  default,  consequences, 

40 
Arrest,  109 

affidavit,  82 
Arson,  punishment,  51 
Articled  clerk,  letter  to,  65—68 
Articles  of  the  Peace,  23 
Assault,  remedies.  23 
Assets,  154 

Assignee,  liability  of,  19 
Assignment,  lease,  47 
Attorney,  bankrupt,  115 

bill,  non-delivery,  45 

retainer,  9 

Answers  to  Moot  Points,  32, 

45—48,  60-64,  71—80,  93 

--96.  105-107,  125—128, 

142—144,  157—160,  173— 

177 
agreement,  lease,  ^tiimps  175 

agreemt-nt,  stamp,  60 
American  certificate  whether  a 
bar  to  English  debts,  142 


Answers  to  Moot  Points — 

baiikruptcy,  voluntary  convey- 
ance, 32 

copyholds,  158 

copyhold,  enfranchisement,  63 

copyhold,  presumption  of  en- 
franchisement, 45 

conveyance  to  class  of  persons. 
105 

conveyance,  trustees,  purchase- 
money,  47 

conveyance,  stamp,  62 

covenant  not  to  build,  63 

devise,  71  >  105 

devise,  entail,  174 

devise,  failure  of  issue,  remote- 
ness, 64 

devise,  Upse,  conversion,  143» 
157,  158 

dovi  er  (in  equity  of  redemption) 
95 

dower,  conveyance,  94,  144, 
176 

ejectment,  determination  of 
tenancy,  statute  of  frauds, 
173 

equity  of  redemption,  purehaser, 
45 

incorporeal  right,  window,  159 

insolvency,  72 

insolvent  debtor,  80 

iniolvent,  fresh  promise^  126, 
127 

in  estacy,  96,  127 

joint  tenancy,  tenancy  in  com- 
mon, 10 

landlord  and  tenant,  46 

lease  under  power.  61 

legacy  charged  on  land,  vesting 
of,  159 

manor,  sale  of  demesne  lands. 
127 

m  rtgi^^e,  32 

mortgage,  devise,  75,  126 

n. engage.  s>ale,  surplus,  78 

partnership,  32 

power  to  appoint  new  trustees, 
127 
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ANswBBfl  TO  Moot  Points — 
purchase,  principal  and  agent, 

75,77 
railway,    compulsory    powen, 

73 
right  of  way,  72 
rule  in  Shelley's  case,  74 
solicitor's  InU,  tantiM,  I.O.  U.. 

45 
tenancy    from    vear    to  year, 

assignment,  4!j 
title  deeds,  14^ 
•    trsnsfer  oi  mortgage,  stamp, 

79,93 
trustees,  receipts,  61, 62 
will,  lapse  of  gift,  93 

Bankrupt,  party  to  suit,  9 

Bankruptcy,  acts,  114 

acts,  compulsory,  20,  115 
adjournment,  sine  die,  88,  89 
adjudication,  20,  114 
adjudication,  disputing,  115 
after  acquired  property*  21 
Bnniilling  fiat,  87 
asnigneei},  arbitration^  consent, 

22 
assignees,  consent  to  suit  in 

equity,  22 
assignees,  property  vesting,  21 
assignee  pnrcbMing,  1 16 
certificate,  89 
certificate,  effect  of,  ^ 
certificate*  ioreign,  142 
company,  115,  116 
compimy«  membera,  115 
concealing  property,  120 
convejranoe  noi  act,  89 
covenants*  164,  165 
demand  of  payment,  49 
discharging  from  custody,  22 
executors,  49 
feme  covert,  49 
fiatby  tmder,  \\b 
fiat,  reqiiisiM^  49 
i^fanls,  49 

jomt-stock  company,  acts>  89 
leasee,  21,  116 
meetings,  115 

member  of  parliament,  20,  21 
mortgagee,  21 
peers,  49 

petitioning  creditor,  affidavit,  87 
petitioning  creditor  s  debt,  50, 
86 


Bankruptcy,  preference,  116 

principle  of  laws,  20 

proceedings,  86,  87 

proof,  bill  of  exchange,  50 

proof,  contingent  debts,  8 

proof,  security,  88,  1 16 

proof,  what  debts,  87,  88 

reputed  ownerahip,  50, 89, 116 

statutes,  49 

surrender,  88 

traders,  20,  49,  86 

trading,  115 

trustee,  22,  49 
-    uncertificated,  49 

witnesses,  50 
Bastardy,  bill  or  note  for  BBainte- 
nance,  101 

▼idence,  101 
Bill,  copy,  40 

copy,  appearance,  40 

in  equity,  9,  10 

affidavit  annexed,  84 

prayer  of  relief.  84 
Burglary,  50, 51,  119 

Central  Criminal  Court,  24 
Certiorari,  indictment,  23 
Champerty,  163 
Chattels  re^  117 

Chose  in  actioo,  assigBneiit,sotice, 
50,72 

transfer,  72,  73 
Cognovit,  execution  of,  37 
Common,  tenancy  in,  98.  116 
Consideration,  14 

illenU  14 

inadequacy,  99 
Conspiracy,  121 

husbimd  and  wife,  121 

object  not  effiocted,  121 
Conversion,  43,  55, 157.  158 
Conveyance,  97 

execution  by  attoney,  54 
Conviction,  former,  119 
Coparcenary,  3 
Copyholds,  conveyance  ol,  97 

enfraochiaemenly  63 

extinguishment,  158,  159 

seizure,  qnosqne,  46 
Correspondence,   25,  56,  68 — ^70, 

102,  123,  140,  169 
Costa,  criminal  cases,  102 

of  the  day,  criminal,  102 

proaecutor,  53 

il^rity  for,  86,  110 
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ConotT  oourtf,  suing  in,  38 
Covenantor  11—19,  129—138,  150 
—156, 161  -169,  186 

altemaUYfl,  180 

MWto,  154 

«  Mtign."  135 

Mtuimnee  alio,  12 

bankruptcy,  164,  165 

breach  of  trust,  161 

conaequencea  of,  li»3 

covenantee,  129 

covenantor,  130 

debt  in  equity,  165,  166 

demise  of  goods,  137 

discharging,  15 

disfolving,  15 

effect  of,  161 

ezeaptiun  of,  180 

executing,  129—131 

express  and  implied,  16,  19 

fine  to  levy,  husband,  163 

fraud,  mistake,  161 

from  intention,  19 

"  grant,  demise,  and  confirm,'* 
135 

bow  constituted,  11 — 13 

impUed,  16, 131—138 

implied,  liability,  134 

implied,  not  where  exprew,  136 

impUed  quasi,  137 

implied,  stranser,  1^ 

incomplete,  161, 162 

informal,  129 

insolvency,  165 

Uen  of,  152 

mutual,  17, 18 

mutual  Btipulatioiis,  13 

nature  of,  11-^13 

not  to  build,  63 

not  to  sue,  166—169 

or  condition,  151,  152 

parties  to,  129 

party  to  enforce,  155 

real,  15,  16 

real  estate,  154 

release  by,  166—169 

relief  in  eauity,  151 

specialty  debt,  129 

things  in  esse,  136 

to  stand  seised,  12 

trust  created,  163 

use  of,  153 

words  to  create,  16,  17 
Criminal  information,  121 
Curtesy,  requisites,  5,  6 


Death,  compensation,  73 
Debt,  instoimento,  56 

before  legacies,  113 
Declaration,  wl  defendanto  in  court, 

109 
Decree,  enrolment,  114 
Deed,  alteration,  55 

consideration,  14 

defecto  supplied,  39 

deliverer*  13 

execution  decreed,  326,  326 

merger  of  simple  contract,  15 

old,»2 

poll,  13 

requisites  of,  13 

retention  of,  13J 
Defeasance,  54 
Defences  to  action,  37 
Demurrer,  time,  84 
Descent,  half-blood,  69,  123,  140, 

141 
Devise,  charge  of  debto,  105 

estate  tail,  71,  160,  174,  175 

liqpse,  143,  157,  168 

remoteness,  64 

reiidnary,  tenanto  in  common, 
lapse,  53 
Discovery,  affidavit,  84 

bill,  39 

bill,  eosti,  39 

protection  from,  85 
Distress,  lodger's  g^x>ds,  81 } 

selling,  time,  81 
Distringas,  37,  82,  109 
Dower,  barring  and  defScatnig,  7>  8 

fine,  947144,  176,  177 

mortgage,  94,  95,   144,   176, 

Ejectment,  first  step,  83 

relief  against,  55 
Embesslement*  61 
Emblements,  6 
Equity,  defiiied,  8 

relief  in  what  cases,  8 

of  redemption,  limitation  stat., 
4 
Estote,  largest,  97 

l^al  or  equitable,  97 

vested,  opening,  107 
EstO]>pel,  15 
Eviction,  action  for,  61 
Examination  Answsrs,  1—11, 
20—24, 37—41, 49—55, 64, 
81—89,  108—121       • 
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Examination  Questions,  33 — 

36.     See  Magazine  Indeaf. 
Examinations,  Tub.  48,  68,  96, 
108.169—172 
directions  for,  138 — 110 
Executor,  retainer,.  113,  114 
Extinguishment  of  debt^  72,  73 

Falte  pretencei,  51 
Feigned  insue.  111 

enforcing  verdict,  111 
Feme  covert,  conveyRnce>  118 

covenant,  163 

dispositions  by,  111 

equity  to  settlement,  112 

power,  160 

suing,  37,  81 
Fieri  facias,  goods  not  saleable,  37 
Fine,  covenant  by  husband,  163 
Fixturea^  145—150 

agricultural,  146 

distress,  149 

ornamental,  147 

parol  permission  to  remove,  48 

remedy  for  lemoval,  148 

removal,  time  of,  149 
Forfeiture,  100 
Forgery,  22,  120 
Fraud,  relief  in  equity,  10 
Frauds,  stat.,  parol  abandonment, 
173 

ttat.,  parol  evidence,  161 
Fraudulent  conveyance,  154 
Fund,  assignment,  113 

'*  Give  and  grant,"  132 

Habeas  corpus,  24 
Homicide,  100 

Husband,  covenant  wife  levy  fine, 
&c.,  163 
chattels  real,  117 

Illegal  considerations,  14 
Incumbrances,  searching,  118 
Indentures,  13,  14 
Indictment,  amending,  100 

counts,  several,  119 

proceedings,  52 
Infant,  agreements,  39 

suing,  37 
Injunction,  decree  in  adminbtration- 
sui^  11 

issue  directed,  114 

proceeding  at  law,  38,  39 


Insanity,  prisoner,  118 
Insolvent,  covenant,  165 

discharge,  20 

fresh  promise,  126,  127 
Instalments,  debt,  56 
Insure,  covenant,  relief,  1 12 
Interlocutory  proceedings,  38 
Interpleader,  bill,  39 
Intestacy,  distribution,  96,  98, 127 
I.  O.  U.',  45 
Issue,  110 

Joint-stock     company,     executioa 
against  members,  83 

Joint-tenancy,  3 

Judgment,  appointment,  53,  54 
charge,  118 

final  and  interlocutory,  110  ^ 
registered,  binding,  25,  26 

Justices,  commission,  52 

Landlord  and  tenant,  46 
Larceny,  51 
Lease,  46 

agreement  for,  46,  60, 175 

assignee,  liability  of,  19 

by  tenant  for  life,  117 

covenant  not  to  a.«sign,  bank- 
rupt, 22 

"  dei^use  and  lease/*  1 35 

implied  covenants,  8^2  — 138 

liability  on,  117 

life,&c.,  117 

ordinaiy  parts  of,  1 

or  agreement,  46,  60,  Ctl,  175 

registration,  99 

sale,  lessor's  title,  99 

sUmp,  175, 176 

surrender,  under  lea  o^  2,  3 

termor,  55 

''  yieldmg  and  paying/'  135 
Legacy,  infant,  53 

vesting,  159 
Legal  and  equitable  estates,  53  - 
Limitations,  stat.  equity  of  redemp- 
tion,  4 

fraud,  83,  84 

simple  contracts,  37«  81 

slander,  37 

specialties,  37 

trespass,  37 
Lunatic,  agreements,  39 

Manor,  demesnes  granted  awf^,  127 
Masters,  references  to,  38 
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Member  of  Pftrliament,  Imnkrupt, 

20,21 
MiijoiDder,  effect,  81 
Moduny  54 
Mort(i:»ge,  bankrupt,  21 

defined,  3, 4 

dower,94,95, 144, 176 

equitable,  5 

equity  of  redemption,  45 

form  of,  4 

nirplui,  real  eatate,  7B 

timoer,  55 

transfer,  stamp,  79*  93,  94 
Moot  PoiNTg,  26—31,  43,  57— 
60. 70. 80, 90—92, 103—105, 
124,   141,    155—157,    173, 
177—180 

agreement,  lease,  stamp,  141 

American  certificate,  wbetber  to 
Engliah  debts,  57 

bankruptcy,  92,  125.  142 

ebancery  suit,  London  agents, 
lien  on  papers,  31 

conditions  of  sale,  279 

copyholds,  125 

copyholds,  admission,  103 

copyhold,     advancement     for 
grandchild,  156 

copyhold,  admission,  90 

copyholds,  lease,  70 

county  court,  commitment,  cer- 
tificate of  bankrupt,  90 

county  courts,  set-ofi;  defence, 
155 

covenant,  joint  and  aeveral,  ac- 
tion, 29 

declaration  of  trust,  retting  of 
share,  31 

demise,  179 

devise,  consent  of  protector  to 
disentailing  deed,  173 

devise,  entail,  142 

devise,  estate  tail,  rule  in  Shel- 
ley*8  case,  180 

devise,  lapse,  conversion,  70 

devise,  sale,  division  of  trust 
moneys,  29 

dower,  conveyance,  57,  71 

ejectment,  determination  of  te- 
nancy, 44 

fine,  estoppel,  60 

grant,  exception  of  trees,  27 
awker,  license,  91 
highway,  right  to  repair,  28 
husband  and  wife,  79 


Moot  Points — 

husband  and  wife,  separate  et- 

Ute.44 
incorporeal  risht,  window,  104 
insolvent,  frea£  promise,  60 
intestacy,  58 

killing  harea,  registering  autho- 
rity, 70 
landlord,  assignment  for  benefit 

of  creditors,  claim,  104 
leaae,  58 
leaseholds,    assignment    from 

mortgagor  ancrmortgagee,58 
legacy,  71 
legacy  charged  on  land,  vesting 

of,  141 
lien,  59 

mortgage,  administration,  30 
mortgage,  sale,  surplus,  30 
mortgage,  second  incunibvaoce, 

157 
negligence,  59 
new  enclosure  act,  91 
power  of  appointment,  exercise 

of  by  married  women,  104 
purchase,  principal  and  agent, 

replevin,  58 

settlement,  construction,  58 

stamp,  178 

stamps  on  transfer,  90 

statute  of  frauds,  44 

title  deeds,  27 

transfer  of  mortgage,  124 

transfer  of  mortgage,  atamr* 

43 
trustees,  receipts,  27 
turnpike  toU.  liability,  124 
will,  devise,  178 
will,  devise,  construction,  27 
will,  lapse  of  gift,  43 
yearly  tenancy,  notice  to  quit, 

177 
Mutual  correspondence,  41, 42, 121, 

122 

Non-joinder,  abatement,  82 

obsUnte  veredicto,  82, 83,  101 
Nonsuit,  effect  of,  1 10 

Oath,  declaration  in  lieu  of,  23 
Occupancy,  copyhold,  123, 124, 
Offences,  99 
Order,  enforcing,  41 
Outlaw,  suing,  3/ 
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Paitiet  to  actions,  di«ibtlitiai»  337 
Putiet  to  suits  in  equity,  9 

(equity),  devisees  of  real  estate, 
113 

(equity),  beir,  113 
Pedigree  veriiying,  I17»  118 
Peers,  trial  of,  24 
Peijurv,  evideuoe,  52,  120 

suboraaticin,  120 
Perpetuating  testimony,  39b  84,  112 
Plea,  aoeompanied  with  aatiwer,  84 
Pleading,  defective,  110 
Power,  fSeme  coveK,  160 
Procedendo,  23 
Pro  confesso,  86 
Production  of  documents,  85 
Prosecution,  modes  of,  22 
Punishment,  undergoing,  f  iftct  of, 

100 
PuTchsse  without  notiee,  54 
Purchase-money,  application  of,  99 

Railway,  compulse »fy,  powers,  73 

Heading,  testing,  102 

Release,  covenant  not  to  sue,  186 — 

119 
Remainder,  3 

contingent,  106 

oontingent,  destroying.  160 
Rent,  non-payment,  relief,  55 
Repairs,  64 

Report,  objcctuma  to,  41 
Reversions,  3 

.  Sak,  power  of,  75, 126 
Sea,  offences  at,  24 
Sessions,  holding.  52 
Settlement,  strict,  117 
Sbelly's  ca«e,  role  in,  74 
Shifting  nse,  106 

Specific  performance,  incomplete  co- 
venant, 161,  162 
Stamp,  after  execution,  65 

buse,  175,  176 

surrender,  62 

transfer  of  mortgage,  79, 93, 94 
Statute,  disobeying,  23 
Stock,  distringas,  112 


Summons,  writ,  in  force,  37 

writ,  service.  82 
Surrender,  in  futuro,  174 

Tail,  barring,  97 

disenttuUng  deed,  160, 174, 175 

estate,  words  of  creation,  5 

male,  97 
Tithes,  great  and  small,  54 

covenants,  98 
Title  deeds,  custody  of,  54 

Kurchaser,  148 
{ugth  of,  1 17 
Tterersing,  indictment,  119 

note,  41,  86 
Trustees  appointing  new,  128 

banknipt,  22 
TViut,  breach,  specialty,  161,1^. 

166 
Trustee,  disclaimer.  111 
leceipt  of,  61,  62 
seeing  to  appUcation  of  pur- 
chase-money, 47 

Under-leases,  surrender.  2, 3 
Uses  and  trusts,  117 

Venue,  109 

bringing  back,  82 

changing,  110 

local  and  transitory,  37 

Verdict,effect  of,  110 

Warrant  of  attorney,  attestatioo,  83 

exeeutioD  cf,  37 
Way,  right  of,  lessee,  72 
Will,  execution  of,  7, 98, 118 

lapse,  93 

revocation  by  marriage,  7 
Window,  right  to,  159 
Witness  attesting,  deed,  82 

creditor  of  bankrupt,  ton  ^* 

m 

Witness,  rrirainsl  cases,  24, 101 

iadietment,  101 
Withdrawing,  juror,  1 1 1 

'*  Yielding  and  paying,"  ^ 


